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FOREWORD 


To attempt a commentary of a complex statute like the 
Government of India Act, 1935, before the Federal Court or the 
Judicial Committee of the Privy Council has had occasion to 
interpret its provisions and before any constitutional conventions 
have grown up in its actual working is by no means an easy task. 
The task is rendered all the more difficult by reason of the fact that 
the constitution enacted is sui generis and finds no exact parallel in 
known forms of federal constitution even if it be that some of its 
provisions are modelled on similar provisions in other constitutions. 
In some respects constitutional purists might even complain that the 
new scheme of Government does not conform to the accepted 
principles of a federal constitution. The exigencies of the Indian 
political situation, the peculiar position accorded to the Indian 
States in the federal scheme out of regard to their susceptibilities 
and sentiments, the avowed intention of Parliament to protect and 
safeguard varied and conflicting interests and the dominating con¬ 
sideration of an Indo-British partnership as the key to the whole 
scheme of the Indian Government have made the Government of 
India Act much more detailed and elaborate than the Constitution 
Acts of self-governing Dominions. In spite of the precautions 
taken by Parliament and the enactment of detailed provisions in 
regard to matters which do not ordinarily find a place in an enact¬ 
ment defining the constitutional structure, the way in which the 
constitution will shape itself will, to a large extent, depend upon the 
actual working of the different agencies of Government and on the 
part played by the Federal Court in the future evolution of the 
•constitution. It is common knowledge that in some respects the 
American and the Dominion Constitutions are not to-day what their 
original framers intended them to be and that it is but *‘one of 
the fictions of juristic philosophy that the Courts do not alter 
-constitutions ”. ” Most of the strength which Hamilton unavail- 

ingly sought to endow Congress with in 1787 has been imparted 
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by Chief Justice Marshall and his successors who have put vitality 
into a strip of parchment on which the nation was founded.’’ It 
is well known that notwithstanding the insistence on the doctrine 
of sovereignty of states by State protagonists and the reservation 
of the residuary power in the States, the United States Supreme 
Court by a process of wide interpretation in the early years of its 
history has enlarged the powers of the Federal Government. The 
sedulous attempt of the framers of the Canadian Constitution to 
reduce the States to the position of local governments has not stood 
in the way of the decisions of the Judicial Committee of the 
Privy Council placing them in the position of States with wider 
powers in some respects than even the States of the American 
Union. In spite of the great care taken by the people who participated 
in the Convention that preceded the enactment of the Australian 
Commonwealth to follow the American model, the High Court of 
Australia has continuously striven to strengthen the centre at the 
expense of the constituent States, though the Privy Council has, in 
the few cases that came before it, sought to maintain the balance of 
the constitution and prevent the encroachment on State rights by the 
Commonwealth Government. Recent decisions of the Privy Council 
have illustrated the fluid state of even some of the Dominion Consti¬ 
tutions in spite of their being long at work and reveal how difficult 
and complicated questions may arise in regard to the constitutiona¬ 
lity or otherwise of statutes enacted with a view to promote 
economic planning, inter-state trade and the regulation of the rela¬ 
tions between the employer and the workman. 

Mr. N. Rajagopala Aiyangar has done a distinct service by 
publishing his commentaries on the Government of India Act, 1935, 
immediately after the Provinces have started to work under the new 
dispensation and even before the Federal Court has commenced its- 
sittings* At the request of the author I have gone through his notes 
to some of the important sections before their publication and, in 
particular, I have had discussions with him on such topics as (1) 
distribution of legislative powers, (2) the constitutional limitations 
on the powers of the Provincial and Federal Legislatures, (3) 
the jurisdiction and powers of the Federal Court, (4) the sections- 
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relating to powers of taxation and similar topics. I can confidently 
state that the commentaries are not a mere re-production of the dis¬ 
cussions in Parliament or a mere extract of the pronouncements of 
the Secretary of State or the Under-Secretary in regard to the 
various provisions, but contain a closely reasoned, searching and lucid 
analysis of the different provisions. They bear the impress of a 
wide knowledge of constitutional law and legal principles and a 
comprehensive and accurate study of Dominion Constitutions and the 
leading decisions of the Privy Council and Dominion Courts bearing 
on the subject. In the discussion of the Privy Council decisions 
and of the opinions of the Supreme Court of the United States, the 
author has not lost sight of the difference between the scheme and 
the provisions of the Government of India Act and the constitutions 
of the Dominions or the United States. I can, with confidence, 
commend the book to the profession which, if critical, is always 
imbued with a sympathetic appreciation of work well and ably done 
by its members. 

Ekamra Nivas, 

Mylapore, [ A. KRISHNASWAMI. 

9—8—1937 
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No obligation is so difficult of appraisement as the one I 
am under to Sir Alladi Krishnaswami Aiyar. Not to mention 
the general intellectual stimulus that close association with a jurist 
of his eminence has afforded me, I should not have had the courage 
to undertake a work of this character without his inspiration and 
constant encouragement. Even more valuable has been his help to 
me during the actual progress of this work. On several intricate 
questions of construction, I sought his aid and never once in vain. He 
spared considerable spells of his heavily pressed time in discussing 
with me my difficulties, thus helping me to arrive at my own conclu¬ 
sions some of which are embodied in the notes and for which, it is 
needless to say, I assume the entire responsibility. Besides, I have 
been the recipient of several marks of his special favour, not by any 
means the least of them being the readiness with which he under¬ 
took to write the foreword and for which I could never be too grate¬ 
ful to him. 


N. R. 



INTRODUCTION. 


When on the last day of 1600 Queen Elizabeth signed the Charter 
of the East India Company, no one in his wildest dreams could have 
imagined that she was laying the foundations for the acquisition of a 
mighty Empire. Trade was the motive which induced the Company to 
come eastward, but the very trade needed peace and security, so that it 
might flourish and grow; and when the end of the 17th century saw the 
decay of the Moghul Empire, the Company emerged in a new role of a 
conqueror amidst contending and warring factions. Territorial acqui¬ 
sitions were sought, sometimes in self defence, at other times by motives 
of aggrandisement and by the end of the 18th century it was clear that 
England would, before long, become the supreme Power in the land. 
England’s loss in America was more than made up by the territorial 
.acquisitions in India. 

The constitutional doctrine tliat all acquisitions of Sovereignty 
iby a subject are and can be only on behalf of the Crown, has ever been 
part of the law of England, and when after the battle of Plas.sey the 
Company found themselves in possession of an Empire, though nominally 
as delegates of the Moghul Emperor, Parliament intervened wdth the 
Regulating Act. But the constitution set up was too artificial to be of 
any success and personal animosities destroyed whatever chance there 
was of its working. Pitt's Act of 1784, which followed, established a 
dual system of control by the Company and a Parliamentary Board 
which survived till the direct assumption of Sovereignty by the Crown 
in 1858. 

The policy of territorial absorption of which Dalhousie’s doctrine 
of lapse was only a phase continued for a ceutuiy from Plassey by 
wliich time British India nearly reached its present dimension.s. The 
experiences of the mutiny, however, gave a rude shock to that policy and 
it was discovered that Indian India could be a source of strength for the 
maintenance of the British Power in India and partly out of motives of 
self interest and partly out of regard for what was just, the policy of 
absorption was replaced by a policy of maintaining the Indian States as 
independent entities. 

To start with, the Presidencies were independent of each other^ 
but the Regulating Act termed the Governor of Bengal as the Governor- 
General of Bengal and made him the supreme head of all the presidencies. 
At the same time the legislative power in the presidencies was recognised. 
This state of things was, however, discontinued by the Charter Act of 
1833 which concentrated all legislative power in the Governor-General 
in Council and deprived the local Governments of their power of inde¬ 
pendent legislation. The grave inconveniences resulting from such a 
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system led to its reversal in the Indian Councils Act 1861. From then 
onwards the power of the Provincial Legislatures has always been on the 
increase, and when under this Act the Provinces have become co-equal 
units in a Federal system, it is only the culmination of a process started 
in 1861, the finale of a continuous line of evolution. 

The Constitution which was set up in 1861 lasted until 1919 when 
some radical alterations were made in it, particularly in the region of 
the Provinces, The Councils Acts of 1892 and 1909 created merely con¬ 
sultative bodies to help Government with advice and suggestion and 
were not by any means designed to lead India towards Responsible 
Government; and if in effect they have helped in that direction such 
results were wholly unanticipated. 

The first conscious advance in the direction of Responsible Govern¬ 
ment was the reform of 1919 which introduced dyarchy in the Provinces. 
“The theory of the reformed constitution” say the Statutory Commission 
“is that ministers without being answerable for reserved departments 
or for policy with the reserved side are .iointly responsible to the elected 
legislature in respect of the transferred half of the Government. But 
it seems to us that it has proved impossible to translate this 
theory into i)ractice. The intention of Dyarchy was to establish within 
a definite I’aiige responsibility to an elected legislature. In the light 
of experience, it may be doubted whether the object aimed at could be 
attained as long as both halves of Government have to present themselves 
before the same legislature. The practical difficulty in the way of 
achieving the objective of dyarchy and of obtaining a clear demarcation 
of responsibility arises not so much in the inner counsels of Government 
as in the eyes of the legislature, the electorate, and the public”. 

Provincial Autonomy with the introduction of responsibility in 
the provincial field; the union of British Indian Provinces with the Rulers 
of States in a Federation; a measure of responsibility in the Federal 
Centre as thus constituted; the “safeguards” in the form of special 
responsibilities and special powers; and the theory of the Indo-British 
partnership in the realm of trade and of Government;—^these are the 
broad lines of the structure erected by the Act of 1935. 

It is in the field of the Provinces that the advance under this Act 
is striking. The disappearance of the ‘official block’ and the transfer¬ 
ence of all departments to ministerial control is no small progress. Of 
course, the reserve power of the Governors is there, but there is no reason 
to believe that it would be used to thwart and not to facilitate democratic 
and parliamentai’y control. 

The reservations of power in the hands of the Governor-General 
and Governor in the shape of ‘discretionary powers’ and the special res¬ 
ponsibilities are detractions from responsibility and Self-Government. 
Some of them are no doubt based on the inability of the communities to 
agree and to a demand by certain interests for protection against the 
power of majorities, but that cannot account for all the safeguards, some 
of which betoken a measure of suspicion as to the ability of India to 



govern herself and of the intentions of this country towards the United 
Kingdom. Recent statements of the Viceroy and the Secretary of State 
have assured the public that the special responsibilities would not be 
lightly invoked and further engender the hope that conventions might, 
as in the Dominions, grow up rendering their use uncommon if not 
obsolete. But it has to be noted that in the Dominions the power of the 
Governor to dissent from the opinion of his ministers was contained in 
the Instrument of Instructions alone and not embodied in the Constitu¬ 
tion, and moreover the very generality of the power together with lack 
of legislative machinery for implementing that power—such as we have 
in Ss. 43, 44 and 89 and 90, was a factor which favoured its obsolescence. 

The legal basis of the Federation in Canada and Australia is the 
sovereignty of the United Kingdom over all the Federal Units. While 
the sovereignty of Parliament over the British Indian Provinces is legally 
complete, the Indian States are legally sovereign tvithin their territory 
and though His Majesty may by ‘treatj' usage or grant’ exercise powers 
and authority therein, the territorj' is in law foreign territory over which 
Parliament cannot, as such legislate. This has introduced a complication 
which is not to be found in the other Federations within the British 
Empire. The assent of the Ruler is a pre-requisite of the State 
acceding to the Federation, while in the case of the British Indian Pro¬ 
vinces Parliament can enforce their accession. The transforma¬ 
tion of the Provinces from their previous position as bodies 
subordinate to the Government of India, into Units in a Federa¬ 
tion with a direct devolution of their powers from Parliament, 
is an accession to their status, while in the case of the Rulers of States 
the powers ceded to the Federation to legislate within their States is a 
derogation from their sovereignty. It is beyond the province of 
this work to discuss or define the motives which prompted His Majesty’s 
Government to insist on the inclusion of the Princes in the Federation, or 
the special rights conferred on them; what is more to the purpose is the 
evalution of the Federation as an instniment of political growth. 

The union of disparate elements—the Provinces of British India 
with their democratic constitutions and the nominees of the Indian 
Princes, is certainly incongruou.s. But the border between Indian and 
British India is more political than real. Ideas transcend political 
boundaries. The forces generated in British India are bound to have 
their reactions and repercussions in the States and this is especially so 
when both are bound in one single political entity. Common economic 
interests of state-subjects and the Provinces are bound in the long run to 
bring about a unity which no amount of discussions and agreements 
among politicians can help to achieve. 

With defence and external affairs as reserved subjects; with the 
army expenditure and the charged payments accounting for four-fifths 
of the Federal revenues outside the purview of ministerial and legislative 
control; central responsibility is vitally limited. In the words of 
Dr. A. B. Keith “In the Federal Government also the semblance of 
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responsible government is presented. But the reality is lacking for the 
powers in defence and external affairs necessarily, as matters stands 
given to the Governor-General limit vitally the scope of ministerial 
activity, and the measure of representation given to the rulers of the 
Indian States negatives any possibility of even the beginnings of demo¬ 
cratic control. It will be a matter of the utmost interest to watch the 
development of a form of Government so unique; certainly, if it operates 
successfully, the highest credit wiU be due to the political capacity of 
Indian leaders, who have infinitely more serious difficulties to face than 
had the colonial statesmen who evolved the system of self-government 
which has now culminated in Dominion status”. 

The legislatures set up. Federal and Provincial, have plenary 
powers in the spheres allotted to them; the Federal Legislature 
is not a delegate of the Imperial Parliament, and the Provincial Legisla¬ 
tures are not delegates of either the Federal Legislature or of Parliament 
itself. Though in the totality of their power the whole area of self- 
government may not be included, they are, within the sphere allotted to 
each, as supreme as Parliament itself. 

The competency of the Legislatures, however, is one of strictly 
enumerated powers. Owing to the controversy that ranged over the 
subject of the allocation of the residue, the subjects were most exhaust¬ 
ively defined with reference to the Dominion and other constitutions and 
the decisions thereon, so as practically to leave no residue. But the attempt¬ 
ed perfection of the process has led to a certain amount of overlapping. 
Where the overlapping occurs between the subjects in the concurrent 
list and in the exclusive lists, there is not much of trouble, as it does not 
affect the legal competency of the Legislature, but when it occurs between 
subjects in the two exclusive lists, there is bound to be great difficulty 
and chance of litigation. For instance, the- Provincial legislature is 
competent to legislate in regard to money lending, which would 
include all contracts relating to money lending or evidencing a loan 
of money, entered into by persons within a Province. The Federal 
Legislature, however, has exclusive power to legislate in regard to Pro¬ 
missory notes and Negotiable Instruments. Ss. 79 and 80 of the 
Negotiable Instruments Act prescribe that interest as stipulated in a 
Negotiable Instrument shall be payable and provision is made for recovery 
of interest at 6 per cent, when the instrument does not specify any rate. 
■Questions would therefore arise about the competency of the Provincial 
Legislatures to interfere with rates of interest due or payable on Nego¬ 
tiable Instruments under its power to regulate money-lending. 

Further, the desire to avoid a general residuary subject, such as 
civil rights”—^which found a place in the enumeration under the Act 
of 1919, whether in order to avoid overlapping and the controversies that 
have attended the interpretation of the words in the British North 
America Act or to prevent vesting in effect a residuary power 
in some legislature—^whatever be the motive, does again lead to 
inconvenience. For instance, if it was desired to amend the law relating 
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io religious or caste usages it is doubtful if the same can be brought 
under any of the enumerated heads of subjects. Similarly legislation 
requiring say provision for female membera of a Hindu family at the 
time of partition among the coparceners would seem to be unprovided 
for. 

The inclusion, however, of labour and social legislation In the con¬ 
current list is calculated to impart at once flexibility and strength, and 
thus avoid those defects Avhich the Canadian Constitution has disclosed 
in the recent cases on the topic. 

A federal form of Government necessarily imi)lit’s a looser struc¬ 
ture than a unitary system, and one of the weaknesses of a federal system 
is the centrifugal forces it generates. But in the case of this constitution, 
it is surmised that the factors making for unity are sufficiently strong 
to keep such forces in check. The frame of S. 100 and the general 
scheme of the distribution of powers, tend to impart some degree of 
centralisation to the structure. Further, the phenomenon that we have 
of nation-wide parties working provincial Governments is bound to 
have a potent influence in })romoting cohesion and unity and to counter¬ 
act the centrifugal forces of religion and geography. The Courts as the 
interpreters of the Constitution have no easy or mean task before them. 
It is to them that one looks forward for that breadth of interpretation 
which will harmonise the contradictions. They could make it possible 
to realise the truly Federal ideal of a harmony between National unity 
with the right of local self-Governmeut; a happy blending of local 
enthusiasm and national unity, the distinct culture of particular geogra¬ 
phical localities, harnessed to the progress of the nation as a whole. 

The lack of any power in the legislatures set up to alter the con¬ 
stitution, is the most serious infraction from self-Govemment. The 
Joint Select Committee explained and justified this deprivation on the 
ground that the constitution represented a delicate equipoise of conflict¬ 
ing interests and that any alteration which involved change in the balance 
would have to be restricted by so many safeguards as to render the 
power impossible of exercise. But the more serious defect is the pro¬ 
cedure prescribed for the alteration of the Instruments of Instruction 
and for the passing of the Orders in Council. The Instruments of— 
Instructions embody in part the constitutional conventions that 
ought to guide the supreme executive head in the discharge of his func¬ 
tions and in the use of his powers, and these have been in the 
Dominions the most potent instrument of change towards complete 
Self-Government. The normal procedure by Avhieh these are issued is 
that the Government of the day take the responsibility and they do not 
come before the legislature at all. This Act however prescribes in both 
these cases a resolution of both the Houses as a requisite before they can 
be issued. 

Speaking in the House of Commons Sir Samuel Hoare disclaimed 
that the intention of the procedure was to have the protection of the 
“other House”, but the political complexion of the ‘other House’ is well- 
known and whatever be the motive underlying this procedure, the fact 
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is undeniable that it considerably detracts from the flexibility of the 
constlliition. 

The legal or quasi legal impediments in the way of the expansion 
of the powers conferred on the ministers under the Act, and on the devo¬ 
lution of responsibilities on the Indian Legislatures and Governments as 
flowing from the provisions of S. 6 (5) and the 2nd Schedule are dealt 
with in the notes to S. 110 and to the 2nd Schedule, and it is unnecessary 
to refer to them here. 

The question then arises whether this constitution holds any pro¬ 
mise of India attaining to Dominion Status. In this connection the 
disinclination of the Statutory Commission and the Joint Parliamentary 
Committee to the use of that expression, is not without 
significance. The intention of Parliament as set forth in the preamble 
to the Act of 1919, which has been reiterated, by force of the saving in 
S. 321. is the realisation of Responsible Government in India as an inte¬ 
gral part of the Empire; or as set out in the Instrument of Instructions 
to the Governor-General “that the jjartnership between India and the 
United Kingdom within our Empire may be furthered to the end that 
India may attain its due place among our Dominions”. The Attorney- 
General explained the expression “due place” thus: “The 

due place of India among His Majesty’s Dominions must 
be. in the very nature of the country, something not quite the .same as 
the place, shall T say of New Zealand or of South Africa or of the other 
Dominions. India is a far different proposition altogether. I have no 
doubt that if this Parliament represents the wishes and intention of the 
llritish people, India will attain her due place amongst His Majesty’s 
Dominions; but that is not to say that the problems with which she will 
have to deal, in the nature of external affairs or problems of defence, 
will be problems that will be .settled in precisely the same way as those in 
which similar problems, if they arise at all, are settled in connection with 
His Majesty’s other Dominions. 

“The British Empire is a great conception, but it is not built up by 
thinking of our Dominions as if they Avere all square edifices of pre¬ 
cisely the same nature. India will take her due place amongst the 
Dominions, not because any of us was a sort of lawyer’s conception of 
Avhat Dominion status precisely is, but because by taking advantage of 
the powers and responsibilities conferred upon her by Parliament from 
time to time she takes what she desires to take, her due and proper 
place m this great union of Dominions and of peoples Avho have control 
over their own destinies and the management of their own affairs’^’. 
(Par. Deb. Vol., 302, Cols. 1366-67). 

Amidst the diversity of religion, language and culture, there is 
emerging a nation with roots in a sense of common faith and common 
purpose, of common sacrifices, and common hopes; and the word ‘India’ 
calls forth a response, whose reality is not open to doubt though it eludes 
analysis. Is this constitution capable of growth to meet the needs of 
that great conception! 
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APPENDIX. 

PUBLIC DEPARTMENT. 

(Reforms). 

NorrmcATioNs. 

. Vort 8t. <}eorffe, the 7th AprU, 1936. 

No. 3.—The foUowing iiotifle«tions of the Government of India are 
repnbliahed 

IftOISLATlVE D1BPABTMS.MT. 

New Delhi, the 1st Apnf, 1936. 

1^0, 143/36-P.—^Whereas by the Ckivemment of India (Oowtitution 
of Orissa) Order, 1936, IDs Majesty has been pleased to diveet that the 
provisions of S. 71 of the Government of India Act, (Except snb-S. (4) 
thereof) hereinafter called ^'the said section", shall apply to the whole of 
Orissa; 

And whereas the Local Government of Orissa has proposed to the 
Governor-General in Council drafts of the foUowmg Regulations, 
together with the reasons for proposing the same. 

And whereas the Governor-General in Council has takmi the said 
drafts and reasons into consideration and has approved the drafts and the 
same have received the assent of the Governor-General on the first day of 
April, 1936; 

In pursuance of the direction contained in sub-S. (2) of the said 
section, the said Regulations are publr^ed in the Gasette of India. 

RE!0ULATI<»7 No. I OF 1936. 

A Regulation to declare the law m force tn the Province of Orissa, 

IVberces it is expedient to declare the law in force in the Province 
of Oxiqpa; It is hereby enacted follows:— 

title, exteet ea^ (I) Regulation may be called 

ernsneoeeauMt The Orissa Laws RsauLAtioN, 1936. 

(SO If extends to the whole of tiie Province of Orissa exa^t tiiC 
i^ietriets of Ai^ and the Ehondmals and the tracts of country specified 
in A 3 of the Ganjam and Vicagapatam Act, 1889. 

<' 2t ahaR come into force en ffae 1st day of April, 1986, 

«. > t. Xb this l^e^iOition tlm ezpressiatf 'areas transferred to Orissa* 

^ ^ ^ ifiemia areas' irafisfexrad tot tiGe Province q| 

'" Orte by the Government bf India (Ccamtim 




Cesser of the Madras District Police Act, 1859, and epctension 
of the Police Act, 1861. 


Cesser of the Madras Dis¬ 
trict rolice Act, 1859, and 
extension of the Police Act, 
1861. 

Madras. 


3. (1) The Madras District Police Act, 

1859, shall cease to have effect and the Police 
Act, 1861, shall take effect in the areas trans¬ 
ferred to Orissa from the Presidency of 


(2) All appointments, rules and orders made, powers and duties 
conferred or imposed and all other things done under the Madras District 
Police Act, 1859, shall be deemed, so far as may be, to have been respec¬ 
tively made, conferred, imposed or done under the Police Act, 1861. 

4. (1) The Madras Civil Courts Act, 1873, 
and the Central Provinces Courts Act, 1917, 
shall cease to extend and the Bengal, Agra and 
Assam Civil Courts Act, 1887, shall extend to 
the areas transferred to Orissa from the Presi¬ 
dency of Madras and the Central Provinces. 


Cesser of the Madras Civil 
Courts Act, 1873, and the 
Central Provinces Courts 
Act, 1917, and extension of 
the Bengal, Agra and Assam 
CivU Courts Act, 1887. 


(2) All Courts constituted, appointments, rules and orders made, 
jurisdiction and powers conferred and other things done under the Madras 
Civil Courts Act, 1873, or the Central Provinces Courts Act, 19^7, shall, 
so far as may be, be deemed to have been respectively constituted, made, 
conferred or done under the Bengal, Agra and Assam Civil Courts Act, 
1887. 


6. (1) The Central Provinces Local Self- 
Government Act, 1920, shall cease to extend 
and the Central Provinces Local Self-Govern¬ 
ment Act, 1883, is hereby extended to the areas 
transferred to Orissa from the Central Pro¬ 
vinces. 

(2) All notiffcations, orders, schemes, rules, forms and by-laws 
issued, made or proscribed under the Central Provinces Local Self-Govern¬ 
ment Act, 1883, are hereby extended so far as they are applicable, to the 
areas transferred to Orissa from the Central Provinces. 

(3) (a) The areas transferred to Orissa from the Central Provinces 
shall, for the purposes of the Central Provinces Local Self-Government 
Act, 1883, be deemed to be part of the district of Sambalpur and to be 
under the control and administration of the Sambalpur District Council. 

(b) The Governor may nominate not more than three persons to be 
members of the Sambalpur District Council to represent the aforesaid 
areas, and the persons so nominated shall, notwithstanding anything con¬ 
tained in the Central Provinces Local Self-Government Act, 1883, or the 
rules made thereunder, be deemed to be members of the Sambalpur Dis¬ 
trict Council, and shall hold office as such members until representatives 
of the said areas are elected, in accordance with the Central Provinces 
Local Self-Government Act, 1883, and the rules made thereunder. 


Cesser of the Central Pro¬ 
vinces Local Self-Govern¬ 
ment Act, 1920, and exten¬ 
sion of the Central Provinces 
Local Self-Government Act, 
188.3. 


B^eal of S. '3 of ' the 
Madras Deputy Collectors 
Act, 1914, 


8. S. 3 of the Maclras Deputy Collectors 
Act, 1914, is hereby repealed. 



7, Subject to the provisions of paragraphs 16 and 17 of the Govern¬ 

ment of India (Constitution of Orissa) Order, 
Construction of certain jggg gji enactments other than enactments 
Province of Orissa. repealed by this Regulation made by any 

authority in British India and all notifications, 
orders, schemes, rules, forms and by-laws issued, made or prescribed 
under such enactments, which were, immediaiely before the Ist day of 
April, 1936, in force in any of tho areas comprised in the Province of 
Orissa, shall,-in their application to such areas, be construed as if refer¬ 
ences therein by whatever form of words to the autlioritics, territory or 
Gazettes mentioned in column 1 of the First Sclicdule were references 
to the authorities, territory or Gazettes respectively mentioned or referred 
to opposite thereto in column 2 of the said Schedule. 

8. Nothing in any law in force in the Province of Orissa which 

requires that the draft of any notification, 

to‘b?iMppEbino''Lm. ^ 

cations, orders, etc. being made by the Local Government be laid 

on the Table of, or he approved by, a Legisla¬ 
tive Council, or which requires that any objections or suggestions made 
in any manner whatsoever by such Legislative Council with respect to any 
such draft shall be considered by the Local Government or which confers 
on any Legislative Council the power to make any modifications in any 
such draft, shall apply to any notification, order, scheme, rule, form or 
by-law made or issued by the Government of Orissa. 


Repeal of certain enact- 9. The enactments specified in the Second 
“cnts. Si'hedulc arc hereby repealed. 


10, The enactments 

Amendments of certain 
enactments. 


specified in the Third Schedule arc hereby 
amended to the extent and in the manner 
mentioned in the fourth column thereof. 


Exteion of tho opplieo- „ , onxctmonts siiecfflod in the 

tion of certain enaetments. Fourth Schedule arc hereby extended to the 
areas specified in the fourth column thereof. 


12. All notifications, orders, schemes, rules, forms and by-laws issued, 
made or prescribed under any of the enact- 
noSSSS, frdo?8?etc.‘’““ mentioned in column 3 of the Fourth 

Schedule, are hereby extended, so far as the 
said notifications, orders, schemes, rules, forms and by-laws are applicable, 
to the areas respectively, mentioned against such enactment in column 4 
of the said Schedule. 


13. Without prejudice to any provisions made in this behalf by or 
under the Government of India (Constitution 
Disposal of pending of Orissa) Order, 1936, revenue proceedings 
revenue procee mgs. pending immediately before the 1st day of 

April, 1936, (including cases where an appeal lies or will lie from a deci¬ 
sion made or to be made) in or in respect of any of the areas transferred 
to Orissa shall, unless the Governor-General in Council otherwise directs 
in any case, be continued and disposed of as if the said Order had not 
been made. 



14. Save as otherwise provided by this Regulation, the repeal by this 
Savings. Regulation of any enactment shall not affect 

any Act or Regulation in which su^ enactment 
has been applied, incoi*poratcd or referred to, and this Regulation shall not 
affect the validity oj’ invalidity, effect or consequences of anything already 
done or suffered, or any right, title, obligation or liability already acquired, 
accrued or incurred, or any remedy or proceeding in respect thereof, or 
any release or discharge of or from any debt, penalty, obligation, liability, 
claim or dtimand or any indemnity already granted, or the proof of any 
past act or thing; nor shall this Regulation affect any principle or rqle of 
law, or established jurisdiction, form or course of pleading, practice or 
procedure, or existing usage, custom, privilege, restriction, exemption, 
office or appointment, notwithstanding that the same respectively may 
have been in any manner affirmed, recognised or derived by, in or from any 
enactment hereby repealed. 

Nor shall the repeal by this Regulation of any enactment revive or 
restore any jurisdiction, office, custom, liability, right, title, privilege, 
restriction, exemption, usage, practice, procedure, or other matter or 
fhing not now existing or in force. 


FIRST SCHEDULE. 
(See S. 7). 

Construction of enactments. 


1. (a) The I^ocal Government or the 
Tjocal Oovemment of Madras or the Lo<*al 
Government of Bihar and Orissa or ex¬ 
cept in connection with any revenue 
matter the Local Government of the 
Central Provinces. 

(b) The Governor or the Governor of 
Madras or the Governor of Bihar and 
Orissa or the Govern<ir of the Central 
Provinces, except in the Patna University 
Act, 1917, and the Andhra University 
Act, 1925. 

2. All officers and official bodies not 
mentioned in the foregoing clauses (ex¬ 
cept the Treasurer of Charitable Endow¬ 
ments) whose authority extended (whether 
exclusively or not) immediately before 
the commencement of the Government of 
India (Constitution of Orissa) Order, 
IPHd, over the territories or any part of 
the territories mentioned in the First 
Schedule to that Order as well as over 
other territorioB. 

3. (a) The Presidency of Madras. 


(b) The Province of Bihar and 
Orissa. 


1. The Governor of Orissa. 


2. The same officers or official 
bodies, or such other officers or official 
boilies as the Governor of Orissa may by 
notification in the Local Official Gazette 
under paragraph 17 of the Government 
of India (Constitution of Orissa) Order, 
1930, direct. 


3. (a) The areas separated from the 

Presid*‘ncy of Madras and forming part 
of the Province of Orissa. 

(b) The areas separated from the 
Province of Bihar and Orissa and form¬ 
ing part of the Province of Orissa. 

(c) The areas separated from the 
Central Provinces and forming part of 
tho Proving Qt Qriesa. 


(c) The Central Provinces, 
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4. The Local Official Oozet'te or the 4. The Local Official Gazette of the 
Local Official Gazette of the Government Government of Oriasa. 
of Madras, or the Local Officdfil Gazette 
of the Government of Bihar and Orissa, 
or the Local Official Gazette of the Gov¬ 
ernment of the Central Provinces, or the , 

District Gazette published in the districts 
of Ganjam and Vizagapatam. 


SECOND SCHEDULE. 

(See S. 9.) 

Enactmenta repealed. 

Year. Number. Subject or abort, title. 

(1) m (3) 

Part 1.—Benoai. ItEcn-ATiONK. 

1812 XVlli The Bengal Leases and Land Revenue Regulation, 

1812. 

Part II.—Madras Reguiation. 

1802 XIX The Indian Civil Service (Madras) Loans Prohi¬ 

bition Ri^ulation, 180k 

1819 II The Madras State Prisoners Regulation, 1819. 

1831 V The Madras Stamp Penalties Regulation, 1831. 

Part III.— Act or the Governor-General in Counciij. 

1912 II The Co-operative Socifpties Act, 1912. 

Part IV.— ^Bengal Acts. 

1864 Vll The Salt Act, 1864. 

1873 1 The Bengal Salt Act, 1873. 

1880 VI The Bengal Drainage Act, 1880. 

1895 III The Land Records Maintenance Act, 1895. 

Part V-.—Biilvr and Orisea Acts. 

1916 II The Bihar and Orissa Mcdicnl Act, 1916. 

1922 V The Bihar and Orissa Private Irrigation Works 

Act. 1922 

1922 VI The Bihar and Orissa, Minor Irrigation Works 

Act, 1922. 

Part VI.—Madras Acts. 

1888 I The Local Authorities Loans Act, 1888. 

1914 IV The M.odras Mcdwal Registration Act, 1914. 

1920 IV The Madras Children Act, 1920. 

1923 V The Madras State Aid to Industries Act, 1922. 

1926 V The Madras Borstal Schools Act, 1925. 

1929 XI The Madras Services Commission Act, 1929. 

1931 V The Madras Government Roads Traffic Control 

Act, 193L 

1934 X The Madras^ Co-operative Land Mortgage Banks 

Act, 1934. 

Part Vll,— Central Provinces Acts. 

1915 II The Central Provinces Excise Act, 1915. 

1916 I The Central Provinces Medical Registration Act, 

1916. 

1916 II The Central Provinces Land Alienation Act, 1916. 

1920 III The Central Provinces Primary Education Act, 

1920. 

1922 * I The Local Authorities Loans (Central Provinces 

Amendment) Act, 1922. 

1922 II The Central Provinces Municipalities Act, 1922. 

1922 III The High School Education Act, 1922. 

1923 V The Nagpur University Act, 1923. 



to t\lk 

W (3) 

Pari VII.—Centrai Provinces Acts. {Contd.) 

1928 IX The Central Provinces Borstal Act, 1928. 

1928 X The Central Provinces Children Act, 1928. 

1929 1 The Opium (Central Provinces Amendment) Act, 

1929. 

1930 VII The Co-operative Societies (Central Provinces 

Amendment) Act, 1930. 

1932 I The Central Provinces Motor Vehicles Taxation 

Aet, 1932. 

1933 IX The Central Provinces Local Fund Audit Act, 

1933 XII The Central Provinces State Aid to Industries 

Act, 1933. 


TIIIBD SCHEDULE. 

(See S. 10). 

Enactments amended. 

Year. Number. Subject or short title. Amendments. 

(1) (2) (3) (4) 

Part I.—^Bihar and Orissa Acts. 

192S II The Bihar and Orissa In sub-S. (1) of S. 10 

Local Fund Audit Act, after the words “recovera- 
192S. hie fronj him” tlie followinR 

shall be inserted, namely: — 
“us an arrear of land re- 
\cnufi under S. 94 of the 
Central Provinces Land 
Revenue Act, 1881, or” 

1930 II The Bihar and Orissa After S. 13 the following 

Motor Vehicles Taxation shall bo inserted, namoly: — 
Act, 1930. “13-A. Notwithstandinff 

anythinjr contained in this 
Act a tax paid in respect of 
any motor vehicle under the 
Madras Motor Vehicles 
Taxation Act, 1931, hr res¬ 
pect of which a licence has 
been granted under sub- 
cl. (1) of cl. (n) of snb-S. (3) 
of S. 5 of the Madras 
Motor Vehicles Taxation 
Act, 1931 by a licensing 
officer appointed for the 
whole or any part of the 
areas transferred to Orissa 
from the Presidency of 
Madras shall be valid 
throughout the whole of 
Orissa and shall be deemed, 
.. so far as may be, to have 
been paid under this Act”. 

Part II.— Madras Acts. 

.1928 ni The Madras Nurses and 1. In cl. (a) of S. 2, for 

MidwLvee Act, 1920. the word '^Madras” the 

word “Orissa” shall be sub¬ 
stituted. 

2. For S. 3, the following 
shall be substituted, 
namely;— 



Amendments. 


Number. Subject or short title, 

(2) (3) 

Part II.— Madras Acts. (Contd.) 

3. “(1) A Council shall be 
established and called the 
Orissii Nurses and Mid¬ 
wives Council, and such 
council shall be n body cor¬ 
porate and have perpetual 
succession and a common 
seal, and shall by the said 
name sue and be sued. 

(2) The said Council 
shall consist of five members 
to be nominated by the 
I.ocal Government. 

(3) The term of office 
of a member shall continue 
fur BO long as the Local 
Government may in the 
case of each member 
direct. 

(4) The name of every 
member nominated under 
this section shall be publish¬ 
ed by the I.ocal Government 
in chc Orissa Gazette. 

(6) No act of the Coun¬ 
cil or of its officers shall be 
deemed to be invalid by rea¬ 
son only that the number 
of members of the Council 
“"was, at the time of the per¬ 
formance of such act, less 
than five”. 

3. S. 4 shall be omitted. 

4. For Bub-S. (2) of 

S. 8, the following shall be 
substituted, namely:— 

“(2) Such appeal shall 
be heard by a Tribunal of 
three persons appcneated by 
the Governor”. 

5. In Bub-S. (2) of S. 11, 
—(t) cl. (o) shall be omit¬ 
ted, and (tt) for cl. (e) the 
following shall be substi¬ 
tuted, namely: — 

“(c) regulating the pro¬ 
cedure of the Tribunal ap¬ 
pointed under sub-S. (2) of 

6. In S. 15 the words a 
“Presidency Magistrate or” 
shall be omitted. 

Ill The Madras Motor Vehi- After S. 7 the following 

clea Taxation Act, 1931. section shall be inserted, 
namely:—* 

“8. Notwithstanding 
anything contained in this 
Act, a tax paid in respect of 
any motor vehicle for which 
■ - a receipt has been granteil 

under S. 11 of the Bi^r and 
Orissa Motor Vehicles Taxa¬ 
tion Act, 1930, by a taxing 
officer appointed under that 
Act for the whole or any 
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Year. 

( 1 ) 


Year, 

( 1 ) 

1793 

1818 

1823 

1915 

192.2 

1923 

1924 

1925 

1926 

1930 

1933 

1936 


Number. Subject or short title. Amendments. 

(2) (3) (4) 

Part II.— Madras Acts, {Voncld.) 

part of the areas transferr* 
ed to Orissa from the Pro¬ 
vince of Bihar and Orissa or 
transferred to Orissa from 
the Central Provinces shall 
be valid throughout the 
whole of Orissa and shall be 
deemed, so far as may be, 
to liave been paid under this 
Act". 


FOURTH SOf^JDULE. 

(Seo S. 11.) 

Enactmfnts the applicatum of nhu'h w extended. 


Number. Subject or short title. Arens to which extended. 

(2) (3) (4) 

Part I.— Benqai. Bequlations. 

XXXVIII The Indian Civil Service The areas transferred to 
(Bengal) Loans Prohibition Orissa from the Presidency 
Regulation, 1793. of Madras and the Central 

Provinces. 

Ill The Bengal State Pri- The areas transferred to 

seiners Regulation, 1818. Orissa from the Presidency 
of Madras. 

VII The Indian Civil Service The ureas transferred to 

(Bengal) Loans Proliibi- Orissa from the Presidency 
turns Regulation, 1823. of Madras and the Central 

Provinces. 

Part II.— Biiur and Orissa Acts. 


II 

VII 

VI 

in 

II 

III 

n 

I 

VI 


The Bihar and Orissa 
Excise Act, 1915. 

The Bihar and Orissa 
Municipal Act, 1922. 

The Bihar ami Orissa 
State Aiil to Industries Act, 
1923. 


The Bihar and Orissa 
Aerial Ropeways Act, 1924. 


The Bihar and Orissa 
I.oeal Fund Audit Act, 
1925. 

The Bihar and Orissa 
Highways Act, 1926. 


The Bihar and Orissa 
Motor Vehicles Taxation 
Act, 1930. 

The Bihar and Orissa 
Public Safety Act, 1933. 


The Bihar and Orissa 
Co-operative Societies Act, 
1935. 


The areas transferred to 
Orissa from the Central 
Provinces. 

Tlie areus transferred to 
Orissa from the Central 
Provinces. 

The areas transferred to 
Orissa from the Presidency 
of Madras and the Central 
Provinces. 

The areas transferri^d to 
Orissa from the Presidency 
of Madras and the Central 
Provinces. 

The areas transferred to 
Orissa from the Central 
Provinces. 

The areas transferred to 
Orissa from the Presidency 
of Madras and the Central 
Provinces. 

The areas transferred to 
Orissa from the Central 
Provinces. 

The areas transferred to 
Orissa from the Presidency 
of Madras and the Central 
Provinces. 

The areas transferred to 
Orissa from the Central 
Provinces. 
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Rnni'LATiox No. Ill ok 1936. 

A Pcyulation to provide for the consolidation of certain appellate 
and Itevisional powers in the P>-ovince of Orissa. 

Whereas it is expedient to provide for the consolidation of certain 
appellate and Revisional powers in the Province of Orissa; It is hereby 
enacted as follows :— 

1. (1) This Regulation may be called 

The Obissa CoNsoi .IDATION OB Appeals He- 
OUI.ATION, 1936. 

(2) It applies to the Province of Orissa. 

(3) It shall come into force on the 1st day of Apr;l, 1936. 

2. Where appellate or Revisional powers which were, immediately 
before the coining into force of the tiovern- 
"'onl of India (Consiitntion of Ovksa) Order, 
powers are vested in Rc- 1936, vested ill separate Courts or authorities 
venue Commissioner. have, by rea.son of any direction issued under 

the provisions of the said Order, or by reason of any direction issued under 
the provisions of the said Order, or by reason of any Regulation issued 
under S. 71 of the (rovernment of India Act, become vested in the Revenue 
Commissioner for Orissa, 

(a) th(‘ appellate or revisional powei's which are so vested in the 
said RoveniU! Commis-sioner shall Ik* deemed to be eonsolidated, and 

(h) the period of limitation for an appeal or application for revi¬ 
sion to the Revenue Commissioner shall be the longest period within 
which an appeal or application for revision could have been made to any 
of the Courts or authorities whose powers are so consolidated, if such 
liowers had not been consolidated. 


HOME DEPARTMENT. 

Judicial 

New Delhi, the l.st April, 1936. 

No. F. 210/36 Judicial.—In exei-cise of the powers conferred by 
paragraph 20 of the Ooverninent of India (Constitution of Orissa) Order, 
1936, the Governor-General in Council is pleased to direct as follows:— 

1. Every proceeding pending on the appointed day before any Court, 
other than a High Court, in, or in respect of, any area transferred by the 
said Order to Orissa shall be continued, as if the said Order had not been 
made. 

2., Any appeal or application for revision in respect of any proceed¬ 
ing so pending or of any decision made liefore the appointed day in any 
such Court in or in respect of any such area shal lie in the Court which 
has appellate or revisional jurisdiction as the case may be over the Court 
which would have jurisdiction to try such proceeding if the proceeding 
were instituted after the appointed day: 
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Provided that, where the proceeding relates to any property situate 
partly within and partly without any area transferred by the said Order 
to Orissa, any appeal or application for revision shall lie as if the said 
Order had not been made. 



THE GOVERNMENT OF INDIA (PEDERAT. OOflRT) ORDER. 1937 
AT THE COURT AT BUCKINGIJAM PALACE. 

The 29th day of July. 1937 


THE KINO’S MOST EXCELLENT MAJESTY I\ COUNCIL. 

Whereas by sub-section (1) of section two hiindred of the 
Government of India Act, 1935 (hereafter in this Order referred to as 
“the Act”) provision is made for the establishment of a Federal Court 
consisting of a Chief Justice of India and such number of other Judges 
as His Majesty may deem necessary, so, however, that (except in the 
circumstances mentioned in the sai<l sub-section) the number of those 
other Judges shall not exceed six: 

And whereas by section two hundred and one of the Act the 
Judges of the Federal Court are 1o be entitled to such salaries and allow¬ 
ances, including allowances for expenses in respect of equipment and 
travelling upon appointment, and to such rights in respect of leave and 
pensions, as may from time to time be fixed by His Majesty in Council; 

And whereas by virtue of the powers vested in him by sub¬ 
section (3) of section three hundred and twenty of the Act His Majesty 
in Council has made provision as to the dates on which certain sections 
of Chapter 1 of Part IX of the Act (being the chapter which contains 
the provisions of the Act with respect to the Federal (^ourt) shall come 
into force, but no such provision has yet been made w ith respect to section 
two hundred and fifteen of the Act: 

And whereas a draft of this Order has been laid before Parlia¬ 
ment in accordance with the provisions of sub-section (1) of section 
three hundred and nine of the Act and an Address has been presented to 
His Majesty by both Houses of Parliament praying that an Order may be 
made in the terms of this Order; 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and of all other powers enabling him in that behalf, is pleased 
by and with the advice of his Privy Council to order, and it is herebj^ 
ordered as follows;— 


Intripductory. 

1. (1) This Order may be cited as “The Government op India 
(F ra>ERAij Court) Order, 1937,” 

(2) Paragraph three of this Order shall take elfect forthwith, 
but, save as aforesaid, the provisions of this Order shall come into 
operation on the first day of October, nineteen hundred and thirty-seven, 

2 . ■ (1) In this Order, except where it is otherwise expressly 
provided or the context otherwise requires— 

“Chief Justice” means the Chief Justice of India, but 
does not include an acting Chief Justice; 

b 



‘'flcting Chief Justice” means a Judge appointed under 
section two hundred and two of the Act to perform 
the duties of the Chief Justice of India; 

“.Tudge” means a Judge of the Federal Court and in¬ 
cludes the Chief Justice, an acting (’hief Justice 
and ail acting Judge; 

“Puisne Judge” includes an acting (’hief Justice and an 
acting puisne Judge; 

“High Court” means a court which is a High Court for 
the puiTioses of the Act; 

“Chartered High Court” means a High C^ourt other 
than a Chief Court or a Judicial Coininissioiier’s 
Court; 

“actual service” includes— 

(a) time spent by a Jmige on duty as Judge, or iu the 
])erformauce of such other fuuetious as lie may at 
the request of the Governor-General undertake to 
discharge; 

{b) vacations; and 

(e) joining time on transfer from a High Conri to the 
Federal Court ; 

“service for iiension” includes— 

(«) actual service; 

(h) joining time taken on return from leave out of India; 

“service as u Judge in India” means such service ren¬ 
dered either in the Federal Court only or in that 
Court and in one or more of the High Courts, and 
“Judge in India” and “service for pension as a 
Judge iu India” shall be construed accordingly; 

“term-time” means any part of tlit’ year not included in 
a vacation; 

“vacation” means a vacation fixed by or under Rules of 
Court made with the apjiroval of the Governor- 
General in his disci-etion under section two hundred 
and fourteen of the Act. 

(2) The interpretation Act, 1889, applies for the interpreta¬ 
tion of this Order as it applies for the interpretation of an Act of 
Parliament. 

3. The provisions of section two hundred and fifteen of the Act 
(which relates to ancillary powers of the Federal Court) shall come 
into force on the making of this Order. 

Expenses for Equipment and Voyage. 

4 . There shall be paid to a Judge who was permanently resident 
in Euiope at the date of his appointment an allowance of five hundred 
pounds for expenses in respect of equipment and travelling on 
appointment. 



Salaries. 

5. There shall be i>aid to a Judge in resi)ect of time spent on 
actual service salary at that one of the following rates whicu is appro¬ 
priate to him, that is to say— 

Chief Justice, or acting Chief Justice ... Ks. 7,000 per 

month; 

Any other Judge, or an acting Judge ... l?s. 5,500 per 

month: 

Provided that, if a Judge at the time of his {ippointinent is in 
receipt of a pension (other than a disability or wound pension) in respect 
of anj’ previous service under the Crown in India, his salary in respect 
of service in the Federal Coin-t shaii be reduced by the amount of that 
pension. 

Ixavfi ami V .ration. 

6. Leave may be grant»‘d to a Judge during term-time in the 
following eircumstanees:—■ 

(«) on medical certificate, lor a period not exceeding six 
months, or for two or more periods not exceeding in the 
aggregate six months during the whole period of his 
service as Judge; 

(b) for a period not e.\eeeding six months, and not more than 
once during the whole period of his service as a Judge, 
otherwise than on medical certificate. 

7. There shall be payable to a Jutlgc in lieu of salary— 

(o) in respect of any period of leave, an allowance at the rate 
of one thousand one hundred and ten rupees a month 
if resident iu Asia during his leave, and at the rate of 
one hundred and eleven pounds a month if resident out¬ 
side Asia; 

(/j) in respect of joining time on his return from leave out of 
India, an allowance at the rate of one thousand one 
hundred and ten rupees a month. 

8. Extraordinary leave not exceeding six months in duration 
may be granted during term-time not more than onee during the period 
of a Judge’s serx-ice as such in excess of ai\v leave permissible uiifler 
jiaragraph six of this Order, but no salary or allowances shall be payable 
in respect of the period of such leave. 

9. (1) If a Judge overstays his leave or any vacation, he shall 
receive no salaiy in respect of the period of his absence in excess of the 
leave granted to him or beyond the end of the vacation, as the case may be: 

Provided that, if such absence is due to circumstances beyond 
his control, the period thereof may be treated as leave entitling him 
to such allowances as are mentioned in paragraph seven of this Order, 
but no account shall be taken of that period for the purposes of 
paragraph six of this Order. 

(2) Nothing in this Order shall be construed as recpiiring a 
Judge to rejoin on the expiration of a period of leave when that period 
expires immediately before the commencement of a vacation, nor as 
authorising any acting Chief Justice or acting Judge to continue to hold 
his acting appointment during a vacation. 
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10, The power to grant, refuse, revoke or curtail leave shall be 
vested in the Governor-Qeneral exercising his individual judgment, 
after consultation with the Chief Justice. 

Passages. 

11, (1) A Judge w'ho is a member of the Indian Civil Service 
shall have such rights in respect of passages for himself and his wife and 
children, if any, as under the rules of that Service he would have had if 
he had not been appointed a Judge, his services as a Judge in India 
being treated as service for the purpose of determining those'rights. 

(2) Any other Judge whose domicile at the date of his first 
appointment as a Judge in India was elsewhere than in Asia shall have 
such rights in respect of passages for himself and his wife and children, 
if any, as under the rules for the time being applicable to persons who 
became members of the Indian Civil Service on that date, he would have 
had if he had become a member thereof on that date and if his service as 
a Judge in India were treated as service therein for the purpose of 
determining those rights: 

Provided that— 

(i) if he has received an allowance for ecjuipment and voyage 

on appointment as a Judge in India, he shall not be 
entitled to a passage (whether for himself, or his wife 
or children) until the completion of five years, nor to a 
second passage until the completion of ten years, total 
service as a Judge in India; and 

(ii) if he dies while serving as a Judge, his wife and children 

shall not be entitled to any concession in respect of 
passages in addition to the gratuity for which provision 
is made in this Order. 

Pensions. 

12, (1) Subject to the provisions of this Order, a pension shall 
be payable in accordance with the provisions thereof to a Judge of the 
Federal Court on his retirement if, but only if,— 

(a) he has completed not less than seven years’ service for 
pension as a Judge in India; or 

{b) he has completed not less than three years’ service for 
pension as a Judge of the Federal Court and has attain* 
ed the age of sixty-five years; or 

(r) he has completed not leas than thrfe years’ service for 
pension as a Judge of the Federal Court and his retire¬ 
ment is medically certified to be necessitated by ill- 
health; or 

(d) he is a member of the Indian Civil Service who under the 
rules of that Service is entitled to retire with a pension. 

(2) The Secretary of State may for special reasons direct that 
any period not exceeding three months is^all be added to a Judge’s service 
for pension, and any such period so added shall count for pension 
purposes— 

(u) in the case of a Judge who has served in the Federal Court 
as Chief Justice only, as service as Chief Justice; and 
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(b) in the case of any other Judge of the Federal Court, as 
service as a puisne Judge. 

13. Subject to the subsequent provisions of this Order, the 
pension payable thereunder to a Judge who on his retirement is entitled 
to a pension shall be calculated— 

(а) in the case of a Chief Justice, other than a Chief Justice 

who is so entitled only by virtue of being a member of 
the Indian Civil Service, and in the ease of a puisne 
Judge who is not a membjT of the Indian Civil Service, 
in accordance with the rules in Part I of the First 
Schedule to this Order; 

(б) in the case of a Chief Justice who is s(' entitled only by 

virtue of being a member of the India-i Civil Service 
and"^in the ease of a puisne Judge who is a member of the 
Indian (’ivil Service, in accordance with the rules in 
Part II of the said Schedule. 

14. The pension payable to a Judge to whom paragraph twenty- 
seven (provision as to existing Judges) of the Oovernment of India 
(High Court Judges) Order, 1937, applied before the date of his 
appointment to the Federal Court shall in no case be less than the pen¬ 
sion which would have been i)ayable to him under the rules to which he 
was subject immediately before that date if his service, if any, as Chief 
Justice of the Federal Court had been service as Chief Justice of the 
Calcutta High Court and his service, if any, as a puisne Judge of the 
Federal Court had been service as Chief Justice of one or more of the 
Chartered High Courts, other than those at Calcutta or Nagpur. 

16. (1) The provisions of this paragraph shall apply in rela¬ 

tion to a Judge who is a member of a civil service of the Crown in India. 

(2) If any such Judge is entitled to a pension under the fore¬ 
going provisions of this Order he shall elect to I’eceive either that pension 
or*such pension as is referred to in the next succeeding sub-paragraph. 

(3) If any such Judge is not entitled to a pension under the 
foregoing provisions of this Order or, being entitled to such a pension, 
elects not to receive that pension, the pension payable to him shall be— 

(a) the pension for which he w'ould have been eligible under 
the rules of his civil service if he had not been appointed 
a Judge in India, his service a.s a Judge in India being 
treated as service for the purpose of calculating that 

' pension; and 

(b) if he is not a member of the Indian Civil Service, a 
special additional pension of five hundred rupees per 
annum in respect of each completed year of service for 
pension as a Judge in India, but not in any case exceed¬ 
ing two thousand five hundred rupees per annum. 

16. If at the time of his appointment to the Federal Court a 
Judge is in receipt of a pension in respect of previous service as a 
Judge of a High Court the pension payable to him under this Order 
shall be an ad^tional pension for service in the Federal Court equal to 
the difference between his original pension and the pension to which he 
would have been entitled under this Order if his service in the Federal 
Court had been rendered in continuation of the previous service for- 
whieh his origintd pension was granted. 
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17. There sliall be paid to the legal personal I'epresentatives of 
any Judge who dies while in iK>s8ession of his office and who was at the 
lime of his first appointment as a Judge in India permanently resident 
in Europe— 

(a) if the death occuri*ed more than six months after the date 
of his a.ssumption of office as a Judge in India a sum 
equal to six months’ salary in addition to any salary 
due to the Judge at the date of his death; or 
{b) if the death occurred within six months after his assump¬ 
tion of office as a Judge in India or during his voyage 
to India for the i)urpose of first assuming office as such, 
such sum as with any amount reeeivc<l by or due to 
the Judge on account of salary will make up the amount 
of one year’s salary. 

18. The rules for the time being in force Avith respect to the 
grant of extraordinary pensions and gratuities and privileges in regard 
to special disability leave and ])assages to, or iii respect of, members of 
the Indian Civil Service Avho may suffer injury or flie as a result of vio- 
lerice shall apply in relation to a Judge, Avhether a member of a civil 
service or not, subject, hoAvever, to the modification that references in 
Ihose rules to tables of injury gratuities and pensions and of family 
gratuilies and pensions, shall be construed as references to the tables in 
the Second Schedule to this Order. 

19. Pensions expressed in sterling only shall, if paid in India, 
he converted at sueh rate of exchange as the Secretary of State may 
^■rom time to time prescribe: 

Provided that nothing in this paragraph shall affect any specific 
privilege in respect of the eoiiver.sion of sterling i)ensions Avhich was 
conferred by any Rules previously in force on persons avIio on the 1st 
February, 1921, were members of a civil service of the (’rown in India. 

20. The Civil Pensions ((’ommutatjon) Rules applicable Xo 
persons appointed by the Secretary of State shall Avith any necessary 
modifications apply to Judges of the Federal (’ourt. 

21. Save as may la? otherAvise expre.ssly provided in the relevant 
rules relating to the grant of extraordinary peiisions and gratuities, Ihe 
authority competent to grant pension to a Judge inulcr the provisions of 
fhis Order shall be the GoA’crnor-General, exercising his individual 
judgment. 

Travellirig AUon'ances. 

22. A Judge shall receive such reasonable allowances to reim- 
btirse him for expenses incurred in travelling on duty in India and 
shall bo afforded such reasonable facilities in connection with travelling 
as the Governor-General may from time to time prescribe exercising his 
individual judgment. 

Subsidiary. 

23. Subject to the provisions of this Order and of any other 
Order in Council made under the Act, the conditions of serAUce of' a 
Judge shall be determined by the rules for the time being applicable to 
an officer of non-Asiatic domicile or, as the case may be, of Asiatic domi¬ 
cile, appointed by the Secretary of State to a civil service of the Crown 
in India and holding the rank of Secretary to the Government of India; 



Provided that nothing in this paragraph shall have effect so as 
to give to a Judge who is a member of a civil service of the Crown in 
India less favourable terms in respect of any of his conditions of service 
than those to which he wouW be entitled as a member of his civil service 
if he had not been appointed a Judge, his service as a Judge in India 
being treated as service for the purpose of determining tho'?e terms. 

Repeal and i^avhuj. 

24. Subject as hereinafter provided, ii.uagraphs two and four to 
len of the Government of India Federal Court) OrdcT, 1936, shall eeaS(‘ 
to have effect: 

Provided that in relation to the first Chief Justie - of India this 
Order shall have effect a.s if for the provisions of paragraphs twelve, to 
seventeen thereof there* were sub.sfitufed the provisions of paragraphs 
five and six of the said Order of 1936. 


FIR8T aCHEDIILK. 

(Paragraph 13.) 

PENSIONS OP JUDGES 
•. Paht I. 

1. The Judges to whom the provisions of this of tliis Sel)edul(* apply 

are a Chief Justice, not being a Justice who is entitled to n pension only by 

virtue of being .a member of tho Indian Civil Service, and a puisne .judge who is not 
n member of the Indian Oivil Service. 

2. The jiension payable to a Chief Justice who has completed seven years’ 
service forfreiision as a Judge in India shall be an amount equal to the sum of the 
following amounts, that is to say— 

(t) an amount equal to the iiension wlih-h would have been payable to him 
in accordance with the scale and rules in Part I of the Third Schedule 
to the Government of India filigh Court Judges) Older, 1937; if his 
service as Oliief Justice of the Federal Court had been tendered as 
(liief Justice of the Calcutta High Court, and hi.s service, if any, as 
a puisne Judge of .tho Federal Court had been lendered as Cliief 
.lustico in any one or more of the CTiartered High Courts other than 
those at Calcutta and Nagpur; 

(ii) .an additional amount of £15 for each completed year of service as 
Chief Justice of the Federal Court until he has become entitled to a 
pension of fl.SOO, and thereafter an additional amount of 
£90 for each completed year of such service: 

Provided that the aggregate amount of his pension shall in no case exceed 
£2,000 per annum, 

3. The pension payable to a puisne Judge to whom this Part of this Schedule 
applies and who has completed seven years’ service for })cnsion as a Judge in India 
shall bo an amount equal to the pension which would have been payable to him in 
accordance with the scale and rules in Part I of tlie Third Schedule to the Government 
of India (High Court Judges) Order, 1937, if his service as Judge of the Federal 
Court bad been rendered as Oliief Justice in any one or more of the Chartered High 
Courts other than those at Calcutta .and Nagpur, 

4. The pension payable to a Judge (wliether a Chief Justice or a puisne 
Judge) to whom this Part of this Schedule applies, and who lias completed throe 
years’ service for pension in the Federal Court, but less than seven years’ service for 
pension as a Judge in India shall be— 

(i) for each completed year of service as Chief Justice of the Federal 
Court, £140, 
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(ii) for each completed year of serviep as a puisne Judge of the Federal 
Court, £105; 

Provided that a Judge who has rendered service for pension both as Chief 
Justice of the Federal Court and also as a puisne Judge of that Court may claim that 
any period of service for pension less than a completed year rendered by him' as 
Chief Justice shall be treated for the purposes of this sub-paragraph as service for 
pension rendered by him as a puisne Judge. 

5. If a puisne Judge of the Federal Court who has ser^'od as acting Chief 
.Justice thereof is subsequently appointed Chief Justice, his service as acting Chief 
.lustice shall, for the purposes of paragraphs two and four of this Part of this 
Schedule, be treated as service as Chief Justice. 

6. For the purpose of calculating, under paragraphs two and three of this 
Part of this Schedule, the pension which would have been payable in accordance with 
the scale and rules in Part I of the Third Schedule to the Government of India (High 
Court Judges) Order, 1937, the peiiod during which a Judge of a Chartered High 
Court who is appointed Chief Justice or a puisne Judge of the Federal Court per¬ 
formed in an acting capacity the duties of a Chief Justice of a Chartered High Court 
shall count as though he hn<l l>een subsequently appointed to be Chief Justice of 
that High Court. 

Paet H. 

1. The Judges to whom the provisions of this part of this Schedule apply 
are a puisne Judge of the Federal Court who is a member of the Indian Civil Service, 
and a Chief Justice of the Court who is entitled to a pension only by virtue of being 
a member of the Indian Civil Service. 

2. The pension payable to any such Judge shall be— 

(rt) the pcuision to which he is entitled under the ordinary rules of the 
Indian Civil Service, his service as a Judge in India being treated 
as service therein, and 

(b) an additional pension of £103 for each completed year of service for 
pension in the Federal Court: 

Provided that— 

(i) his aggregate pension shall not exceed £1,500; 

(it) his aggregate pension shall not be less than the pension to which 
he would have been entitled under the Government of India (High 
Court Judges) Order, 1937, if his set vice in the Federal Court had 
been rendered as Chief Justice in one or more of the Chartered 
High (V)urts, other than those at Calcutta and Nagpur. 

SECOND SCHEDULE. 

(Paragraph 18.) 

lN.7tTRY GUATLimBS ANU PRNSIONB. 

OlBcer. Gratuity. Annual Pension Annual Pension 

Higher Scale. Lower Scale. 

Bs. £ Bs. £ Bs. £ 

The Chief Justice of India 
or acting Chief Justice or 
a Judge or acting Judge 

of the Federal Court .. 27,000 2,025 5,400 405 4,700 352 

FAMiiiiY Gratuities ant> Pensions. 

A.—Widows. 

Officer. Gratuity. Annual Pension. 

Bs. £ Bs. £ 

The diief Justice of India or acting Chief 
Justice or a Judge or acting Judge of the 
Federal Court .. 171/)00 


1,275 


6,000 


376 
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B.—diildren. 

Annual Cliild's 
Pension. 

Bs. £. 

tf diild is motherless ... 550 41 

If diild is not motherless .. , . ,‘{20 24- 

No. 59.—The following notification of the Governinml of Tndia 
is republished:— 

THE GOVERNMENT INDl.V 

(IirOII (H)URT JUDGES) (AMENDMENT) ORDER, 1937. 

AT THE COURT AT Dir(.’KING HAM I'ALACE. 

The 20lh daij of Julif 1937. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COHNCTL. 

Whereas in the exercise of the powers conferred on him by 
sections two hundred and twenty and two hundred and twenty-one of 
the Government of India Act, 1935, liis Majesty in Council was pleased 
to make the Government of India (High Court Judges) Order, 1937 
(hereafter in this Order referred to as “the principal Order”): 

And whereas by sub-section (2) of .section three hundred and 
nine of the said Act His Majesty in Council is empowered to revoke or 
vary any Order previously made by him in Council under the said Act: 

And whereas the Judges of the Courts of the Judicial Commis¬ 
sioners of Sind and the North-West Frontier Province, other than the 
Judicial Commissioners themselves, are in the principal Order referred 
to as Assistant Judicial Commissioners but are no longer to be so styled, 
and It is accordingly expedient to amend tin? references to them in the 
principal Order: 

And whereas a draft of this Order has been laid before Parlia¬ 
ment in accordance with the provisions of sub-section (1) of section 
three hundred and nine of the said Act and an address has been presented 
to Hie Majesty by both Houses of Parliament praying that an Order may 
be made in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers, and of all other powers enabling him in that behalf, is pleased 
by and with the advice of his Privy Council to order, and it is hereby 
ordered, as follows:— 

1 . This Order may be cited as the Government of India (High 
Court Judges) (Amendment) Order, 1937. 

2. The Interpretation Act, 1889, applies for the interpretation 
of this Order as it applies for the interpretation of an Act of Parliament. 

8. The principal Order shall be amended in the mannc'r specified 
in the Schedule to this Order. 

THE SCHEDULE. 

Tr sub-paragraph (1) of paragraph two of the principal Order, for the defini¬ 
tion of “Judge” the following definition sliall be substituted:— 

“'Judge* includes a Chief Justice, an acting Cliief Justice, an acting Judge 
and an additional Judge; 

In the First Schedule to the principal Order, for the words from “In each 
case” to the eud of the first paragraph there shall be substituted the words “In each 
ease the number is exclusive of the Chief Justice, but includes any additioii.<il Judges.” 




In the table in the said Schedule, for the entry relating to Sind there shall be 
substituted the following entry:— 

“The Court of the Judicial Commissioner of Sind . . 5, ” 

In the Second Schedule to the principal Order, for the words 
"Assistant Judicial Commissioner of Sind” there shall be substituted 
the words “Judge of the Court of the Judicial Commissioner 
of Sind”, and for the words from “ ‘Judge’ includes” to the end of the 
Schedule there shall be substituted the words “and ‘Judge’ includes an 
acting or an additional Judge”. 

LEGAL DEPARTMENT. 

NOTIFICATION. 

Fort St. George, September 16, 1937 
(G. O. Ms. m. 161. Legal). 

No.— 4 The following Order in Council is republished:— 

THE GOVERNMENT OF INDIA (ADAPTATION 

OP INDIAN LAWS) SUPPLEMENTARY ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 29m day of Jxdy 1937 
Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section two hundred and ninety-three of the 
Government of India Act, 1935 (hereafter in the recitals to this Order 
referred to as “the Act”) His Majesty is empowered by Order in 
Council to provide that as from such date as may be specified in the 
Order any law in force in British India or in any i>art of British India 
shall, until repealed or amended by a competent legislature or other 
competent authority, have effect_ subject to such adaptations and modifi¬ 
cations as appear to His Majesty”to be necessary or expedient for bringing 
the provisions of that law into accord with the provisions of the Act: 

And whereas in exercise of the said powers an Order in Council 
called the Government of India (Adaptation of Indian Laws) Order, 
1937 (hereafter in this Order referred to as “the Principal order”) has 
been made: 

And whereas by sub-section (2) of section three hundred and 
nine of the Act His Majesty in Council is empowered to vary any Order 
in Council previously made under the Act: 

And whereas a draft of this Order has been laid before Parlia¬ 
ment in accordance with the provisions of sub-section (1) of section 
three hundred and nine of the Act and an address has btJen presented 
to His Majesty by both Houses of Parliament praying that an Order may 
be made in the terms of this Order; 

NOW, THEREFORE, HLs Majesty, in the exercise of the said 
powers and of all other powers cnablix^ him in that behalf, is pleased by 
and with the advice of His Privy Council to order, and it is hereby 
ordered, as follows;— 

1. This Order may be cited as the Government of India (Adapta¬ 
tion of Indian Laws) Supplementary Order, 1937. 

2. The Schedules to the Principal Order shall be modified as 
directed in the Schedule to this Order, and shall have effect, and be 
deemed always to have had efiCect, as so modified. 
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THE SOHEDULE, 

Modifications of Schedule I to the Principal Order. 

Omit the directions relating to the Madras Inland Customs Act, 1844 fVl of 
1844), and the Bombay Land Customs Act, 1857 (XXIX of 18’;7). 

For the direction relating to section 6 of the Cattle Trespass Act 1871 fl of 
1871), substitute:— 

“For section 6 substitute: 

‘6. The Provincial Government shall appoint a 

Appointment of pound-keepers, pound-keeper for c^cry pound. 

Pound-keepers may hold Any pound-keeper may hohl siniultaucoiisly any 
other otfices. other office under the Crown. 

Pound-keepers to be pub- Every pound-keeper shall be d< em^d to be, a ])ublic 
lie servants. servant within the meaning of the Indian Penal Code’.” 

After the direction relating <o section 27 of the Oudb Laws Act, 1S76 (XVTIt 
of 1876), insert— 

"flection 31.—For ‘at discretion l»y sudi Magistrate, or by some officer autho¬ 
rised by him in that behalf substitute ‘by the Provincial Government.’ 

Section 32.—For ‘Magistrate of the district’ substitute ‘Provincial 
Government.’ 

.Section 33.—For ‘Magistrate of the district’ substitute ‘Provincial Govern¬ 
ment’ and for ‘the road-polkc of his district* substitute ‘road-police’.” 

After the direction relating to section 5 of the Hackney Carriage Act, 1879 
(XIV of 1879), insert— 

“Section 6.—Omit ‘or section 4’.” 

For the direction relating to section 36 of the Bengal, Agra and Assam Civil 
Courts Act, 1887 (XII of 1887), substitute:— 

‘‘Section 36.—For ‘sections 4 to 8 (both inclusive), or seitions 10 to 12 
(both inclusive), or sections 27 to 35 (b«*th inclusive)’ substitute ‘sections 
4, 5, 0, 8, 10 or 11’.’’ 

Before the direction relating to the omission of section 23 uf the Indian 
Arbitration Act, 1899 (tX of 1899), insert— 

“Section 2.—Omit ‘Subject to the provisions of section 23’.” 

In the direction relating to section 1 of the Indian Tea Cess Act, 1903 (IX 
of 1903), after “Aden” insert “and Burma”. 

After the direction relating to section 6 of the Indian fieglstration Act, 
1908 (XVI of 1908), insert— 

“Section 8 (as in force in the Provinces of Bombay and Sind)—Omit the 
proviso to sub-section (1).” 

After the direction relating to section 17 of the Indian Begislrution Act, 
1908 (XVI of 1908), insert— 

‘‘Section 70-B.—Omit the proviso.” 

For the direction relating to section 77 of tlie Presidcucy-towns Insolvency 
Act, 1909 (III of 1909), substitute:— 

"Section 77.—For sub-section (1) substitute; 

‘ (1) (o) The Chief Justice of the High Court at Madras may from 

time to time appoint substantively or temporarily such per- 
' son as he thinks fit to the office of official assignee of 

insolvents’ estates and such person or persons as he thinks 
I ' fit to the office of the deputy official assignee for the said 

Court and may, with the concurrence of a majority of the 
other Judges of the Court, remove the person for the time 
being holding any of the said offices for any cause 
appearing to the Court sufficient. 

(h) The Provincial Government of Bengal shall, after consulta¬ 
tion with, and with the eoncurreuce of, the Chief Justice 
^ of the High Court at Calcutta, appoint substantively of 



temporarily h person to the office of official assignee of 
insolvents’ estates for the said Court and may, after the 
like consultation and witii the like concurrence, appoint 
substantively or temporarily a person or persons to the 
office of the deputy official assignee for the said Court, 
(c) For the High Court at Bombay, the Provincial Government 
' of Bombay, and f«»r the Court of the Judicial Commis¬ 

sioner of Sind, the Provincial Government of Sind, may 
/ from time to time, appoint substantively or temporarily 
such person as the Provincial Government thinks fit to the 
office of official assignee of insolvents’ estates and such 
])er8on or persons ns the Piovincial Government thinks fit 
to the office of the deputy official assignee.’ 

Ill sub-section (.'!) (as in force outside Bengal) omit ‘and in the Chief Court 
of Lower Burma under that Act as applied by tbe Lower Burma Courts Act, 1900*, 
and ‘and in the CTiiof Court of Lower Burma’;” 
and after the said direction insert— 


“For section 81-A substitute: 


S:)lary, allowiineos and pension 
of official assignee and deputy 
official ,‘issignoc. 


‘81-A.—The salaiy, allowances and pension 
of the official assignee or any deputy official 
assignee shall he paid by tho Provincial 
Government. ’ 


iScction Sl-B.—Omit sub-seetiou (2). 

Section 112.—In sub-section (2) omit clause (d), and iu clause ((i) tho 
words ‘of the remuneration of the official assignee, of the costs, cliarges and expenses 
of his establislinient, and’; and at the end of the subsection insert— 

‘and, in the case of the High Court at Madras, may also provide for 
and regulate the remuneration of the Official assignee and the payment 
of the costs, charges and expenses of bis establishment’.'’ 

For the directions relating to sections 37 and 38 of tbe liulian Electricity Act, 
1910 (IX of 1910), including the new section 38-A inserted after section 38, 
substitute:— 

“Section 36-A.—For ‘Local Governments’ substitute ‘Provincial Govern¬ 
ments’; and after ‘Central Provinces’ insert ‘and Berar’. 

‘Chief Commissioner’ shall stand nnraodifled. 

Section .38.—In sub-section (3) ‘Gazette of India’ shall stand unmodified.” 

After tho direction relating to section 14 of the Indian Motor Vehicles Act, 
1914 (VIII of 1914), insert— 

“Section 1,5.'—For ‘such as is referred to in’ substitute ‘governed by rules 
made under’ an<l for ‘any rule made under tho said clause and’ 
substitute ‘the said rules’." 

Tn the direction relating to Part I of Schedule I to the Imperial Bank of 
India Act, 19‘20 (XLVIT of 1920), for “in clause (a) (vi) omit Um proviso” substi¬ 
tute “for the proviso to clause (o) austitute the following:— 

‘Provided that any advances or loans which, under the law for the time 
being in force, any of the following Governments or authorities, that is 
to say, the Secretary of State, any Government in British India, the 
Federal Railway Authority, the Government of Burma or the Burma 
Railway Board, may lawfully accept from the Bank may, if the (lentral 
Board think fit, be made without any specific security*.” 

For the directions relating to sections 28, 29 and 31 of the Indian Boilers 
Act, 1923 (Y of 1923), substitute:— 

“Section 27-A,—For ‘Local Governments’ substitute ‘Provincial Govorii- 
ments’; and after ‘Central Provinces’ insert ‘and Berar’. 

‘Chief Commissioner’ shall stand nninodifiod. 

Section 28.—‘Gazette of India’ shall stand unmodified. 

Section 29.—In clause (o) omit ‘for regulating the salary, allowances 
and conditions of service’; and omit the proviso. 

Section 31.—Sub-section (2) shall stand unmodified." 

After the direction relating to sections 9, 10 and 11 of the Indian Cotton 
Cess Act, 1923 (XIV of 1923), insert— 
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“After section 12 insert— 

‘12-A.—As soon as may be after the first day of April 1937, the Com¬ 
mittee shall pay to the Government of Burma, for the promotion of 
agricultural and technological research in the interests vf the cotton 
industry in Burma, the sum of rupees forty-two thousand and sixty- 
six’. ’ ’ 


In tho direction relating to section 39 of the Indian Forest Act, 1927 (XVI 
of 1927), for so much of the new sub-section (4) as pn .'cdcs the proviso substitute: 

“ (4) Notwithstanding anything in this section, the Provincial Govern¬ 
ment may, until provision to the contrary is made by the Central Legis 
lature, continue to levy any duty which u was lawfuIl^ levying before 
the commencement of Part 111 of tho Governmenf of India Act, 1935, 
under this section as then in force: ” 

Omit the direction relating to sub-section (5) of seel ion 4 of the Indian 
Lac Oess Act, 1930 (XXIV of 1930). 

After the diieetinn rtlating to the Geneva Convention Ini piemen ting Act, 
1936 (XIV of 1936), inserts 

'‘2 he Indian Fmantt Ad, 1937. 

(Governor-Generars Act.) 

Section 2.—Omit 'other than Donna or Alien’.'’ 

In the direction relating to section 3 of the Indian Penal Code (XLV of 
1860), after "Oovernor-Genorar ’ insert “of Indm’’. 

At the end of the diiection relating to section 124 of the Indian Penal 
Code (X’LV of 1860), insert “but save as aforesaid, the rection shall stand 
unmodified ”. 

In the direction relating to section 271 of the Indian Penal Code (XLV of 
1860), for “Governor’’ substitute “Govomniont’’. 

After the direction relating to section 44 of the Code of Civil Procedure, 
1908 (V of 1908), insert— 

“Section 44-A.—In Explanation 2, omit 'or in India’.’’ 

At the end of the direction relating to section 60 of the Code of Civil 
Procedure, 1908 (V of 1908), insert— 

"In clause (0 of the said i>roviso for 'Govei uor-Geiieial in Council’ substi¬ 
tute 'appropriate Government’, and after Explanation 2 to sub-section 
(1) insert— 

'Explanation 3.—In clause (1) “appropiiate Government” iiieans— 

(i) as respects any public officer in the service of the Central Govern- 
menfij or any servant of a Federal Railway or of a cantoiiinent 
authority or of the port authority of a major port, the Central 
Government; 

(ii) as respects any public officer employed in connection with the 
exercise of the functions of the Crown in its relations with Indi.’in 
States, the Crown Representative; nnd 

., (iii) as respects any other public officer or a servant of any other rail¬ 

way or local authority, the Provincial Government'.” 

Modifications of Schedule III to the Principal Order. 

For the directions relating to sections 1 and 1-A of the Sindh Courts Act, 
1866 (Bombay XII of 1866), substitute— 

‘Section 1.—In the second sentence omit “three or more” and omit “and 
the others Additional Judicial Commissionern ”. 

Omit tho third sentence. 

Section 1-A.—For “Judicial Commissioner and Additional Judicial Coni- 
mi-ssioners” substitute “Judges of the Cburt of tho Judicial fiimmis- 
sioner”; omit from “shall be appointed” to “removed. They”; and 
for “Judicial Commissioner and Additional Judicial Commissioner’’ 
substitute “Judge”.’ 

In the directions relating to the Bombay Salt Act, 1890 (Bombay II of 
1890), after “except in the phrases” insert “‘Government officer’.” 

Omit the direction relating to the Indian Begistration (Bombay Amendment) 
Act, 3929 (Bombay. V of 1029). 
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■ Modifications of Schedule IV to the Principal Order. 

After the direction relating to section 8 of the Bengal Excise Act, 1909 
(Bengal V of 1909), insert— 

“Sections 9 and 10.—For ‘imposed under section. 27’ substitute ‘payable 
under Chapter V’.” 

After the directions relating to sections 463 and 464 of the Chlcntta Muni¬ 
cipal Act. 1923 (Bengal II'I of 1923), insert— 

“Section 482.—At the end insert— 

‘ (3) The powers conferred by this section on the Provincial Govern- 
Snent shall, in relation to any by-law made under clause (69) of 
section 478, be powers of the Central Government’.’’ 

At the end of the Schedule insert— 

“The Bengal Non-AgrumUural Lands Assessment Act, 1936. 

(Bengal XIX of 1936.) 

Throughout the Act for ‘the Government’ substitute ‘the Crown’. 

1 For section 18 substitute; 

‘18. No suit shall bo instituted against the Crown under section 17 
unless the Crown is interested as landlord or tenant’.’’ 

Modifications of Schedule V to the Principal Order. 

At the end insert— 

“The United Provinces Cotton Pest Control Act, 1936. 

(U. P. XI of 1936.) 

/ Section 13.—For ‘the Legislative Council* substitute ‘both chambers of the 

Provincial Legislature’. 

The United Provinces Mifshm H'akfs Act, 1936. 

. (U.P. XlIT of 1936.) 

Section 2.—In sub-soctian (2) for ‘Government’ substitute ‘the Provincial 
Government’. 

Section 3.—In clause (8) for ‘Government’ substitute ‘the Provincial 
Government 

Section 16.—For ‘Government gazetted officer’ substitute ‘gazetted officer 
of the Provincial Government’. 

Section 17,—For ‘Government Officer’ substitute ‘officer of the Provincial 
Government ’. 

Section .'54.—For ‘to the Government’ or ‘to Government’ substitute 'to 
the Crown’. 

Omit section 67. 

Section 68.—For ‘Government’ substitute ‘Provincial Government’.’’ 

Modifications of Schedule VH to the Principal Order, 

At the end insert— 

“The Hagaribagh Mines Board Act, 1936. 

(Bihar III of 1930.) 

Section 4. —^After ‘Bailway Board’ insert ‘or after the establishment of 
the Federal Bailway Authority by that Authority’ and for ‘Govern-'' 
ment official’ substitute ‘person in the service of the Crown’. 

Section 13.—In clause (o) of sub-scction (1) after ‘realised’ insert ‘by 
the Board’ and omit ‘fines, penalties’. 

Section 15.—For ‘the Government’ substitute ‘the Provincial Government’. 

Section 17.—For 'by Government’ substitute ‘by any Government’.’’ 

Modifications of Schedule VIII to the Principal Order. 

After the direction relating to section 25 of the Central Provinces Munici¬ 
palities Act, 1922 (0. P. n of 1922), insert— 

“Section -29.—At the end inserts— 



^Provided that; where one of the local bodies is a radtonment authority; 
the decision of the Provincial Qovernment shall be subject to the 
concurrence of the Central Government'.” 

After the directions relating to section 3 of the Central Provinces Local 
Fund Audit Act, 1933 (O.P. IX of 1933), insert— 

“Section 7.—For ‘Government’ substitute ‘Provincial Govcriiinent’.” 

After the directions relating to the flcntral l ievinces Agricultural Pests 
and Diseases Act, 1936 (G. P. XXXV of 1936), insert— 

“The Nagpur Improvemevf T-whI AH, 1936. 

(C. P. XXXV of 1936.) 

Tliroughout the Act for ‘(Tovernmont servant’ and ‘servant of the 
Govcrnitient’ substitute ‘servant of the Grown’. 

Section 13. —^For ‘any general or sp'^cial oi'de.-s of fur* Jovernment for 
regulating the transfoi of Govermnent servants tfi foreign ’ service’ 
substitute ;the conditUms of his service under the Crown relating to 
transfer to foreign service.’ 

Sections 43 and 45.— For ‘prt>perty of, and managed by, (tovernment’ 
substitute ‘property of tlie Crown and managed by the Central Govern¬ 
ment or the Provincial Government’. 

Section 57.—^In sub section (4) omit ‘wbicb was at the commencement of 
this Act tbo property of Oovernment or has since been acquired by 
Government and was’. 

Section 69.—For ‘by Government’ substitute ‘by the Crown’ and for ‘or 
managed by Government’ substitute 'the Crown or is managed by the 
Central Government or the Provincial Government’. 

Section 77.—Omit snb-section (4). 

Omit sections 78 and 79 and sub-section (2) of section 80. 

Section 85.—For ‘by Government’ substitute ‘by the Provincial Govern- 
• ment’. 

Section 89.—Tn Clause (Jr) of sub-section (1) for ‘leave or leave allow¬ 
ances under the rules or orders made by the Local Goverumcilt in this 
behalf’ substitute ‘such leave or leave allowances as may be proscribed 
by the conditions of his service under th. Ciown relating to transfer 
to foreign service’. 

Section 108.—Omit ‘fines and’. 

Section 110.—For ‘prescribed in any general or special orders of the Local 
! . Government’ substitute ‘icquired by the condition.'! of his seivice 'inler 

the Crown to be poid by him or on his behalf’. 

Section 121.—^In sub-section (2) omit ‘which was at the eominenccment 
of this Act the property of Government or has since been acquired by 
Government, and was’.” 

**The Central Provineea Co-operative Land Mortgage Banirs Act, 1937. 

(O. P. I of 1937.) 

Section 7.—^In aub-Beetion (2) for ‘Council’ substitute ‘Assembly’. 

Sections 17 and 18.—^For ‘Government’ substitute ‘tlie Provincial 
Government’. 

Section 26.—^For ‘Begistrar’ substitute ‘Provincial Government’. 

Section 31.—^Por ‘Government’ substitute 'Provincial Government’. 

The Central Provinces Famine Belief Fund Aot, 1937. t 

(O.P.I. of 1937.) 

Thfougliout the Act, except In sub-section (3) of section 1, after ‘Central 
Provinces’ insert ‘and Berar’. 

“The Central Provinces Secognised Examinations Aot^ 1987. 

(O. P. X of 1937.) 

Section 2.—For ‘the Qovernment* substitute ‘any Government’.** 

In the directions relating to the First Schedule to Notification No. 36J0—1. 
B of 3rd November, 1913, for “Reformatory Schools Act,. 1899** substitute “Befor* 
matory Schools Act, 1897”. 
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Modifications of Schedule XI to the Principal Order. 

In the directions relating to the North-West Frontier Province Courts Regu¬ 
lation, 1931 (Central Regulation I of 1931), for the directions preceding that relat¬ 
ing to section 7 of the Regulation substitute— 

“Throughout the Regulation, except in section 6, for "Additional Judicial 
Commissioner’’ and "Additional Judicial (/oinmissionors’’ substitute 
' ‘other Judge’ and ‘other Judges’ respectively. 

Omit section 4. 

Section 6.—For “any Additional Judicial Commissioner’’ substitute "any 
other Judge of the Court’*.’* 

In the direction relating to section 4n of the Khondinals Laws Regulation, 
1930 (Central Regulation IV of 1930), after ‘any village” insert “or the panchayat, 
if any,” 

. In the direction relating to section 46 of the Angul Laws Regulations, 1936 
(Central Regulation V of 1936), after “any village” insert "or the panchayat, if 
any, ” 

At the end insert— 

“The Orkm Poria BegulalioH, 1937. 

(Central Regulation XI of 3937.) 

Throughout the Regulation foi ‘Local Government’ substitute ‘Government’. 

Stetion 2.—At the end of the section insert—'(d) “The Government” 
means, in relation to a port which is a major port within the meaning 
of the Indian Ports Act, 1908, the Central Government and, in relation 
to anj other i)ort, the Provincial Government’.” 



THE 

GOVERNMENT OF INDIA ACT, 1935. 

[26 Geo. V, Ch. 2.] 


PART I. 

Introductory 

Section. 

]. Short title. 

2. Government of Indiu by the Crown. 

3. The Governor-General of India and His Majests’s Representative as retrardi 

relations witli Indian States. ^ 

I . The Commander-in-Chief in Imlia. 

PART II. 

The Federation of India. 

CHM’TSU 1. 

KsTAr.i ishmi'nt or Ffui-sa-iion .anp Accession of Inpmn Staiics. 

.'5. rruclamation of Federation of India. 

6 . Accession of Indian States. 

CHAPTER II. 

The Federal Exi'chiive. 

The Governor-General. 

7. Functions of Governor-General. 

8 . Extent of executive authority of the Federation. 

Administration of Federal AffaU-s 

9. Council of ministers. 

10. Other provisions as to ministers. 

II. Provision-! as to defence, ecclesiastical affairs, external affairs, and the 
triba areas. 

12. Special responsibilities of Governor-General. 

13. Provisions as to Instrument of Instructions. 

14. Superintendence of Secretary of State. 

15. Financial adviser to Governor-General. 

16. Advocate-General for Federation. 

17. Conduct of business of Federal Government. 

CHAPTER III. 

Thf, Federal Legislature. 

General. 

18. Constitution of the Federal Legislature. 

19. Sessions of the Legislature, prorogation and dissolution. 

20. Right of Governor-General to address, and .send messages to. Chambers. 

21. Rights of ministers, counsellors and Advocate-General as respects Chambers. 

22. Officers of Chambers. 

23. Voting in Chambers, power of Chambers to act notwithstanding vacancies, 
and quorum. 

Provisions as to Members of Legislature. 

24. Oath of members. 

25. Vacation of seats. 

26. Disqualifications for membership. 

27. Penalty for sitting and voting when not qualified, or when disqualified. 

28. Privileges, &c. of members. 

29. Salaries and allowances of members. 

Legislative Procedure. 

30. Provisions as to introduction and passing of Bills. 

31. Joint sittings of both Chambers in certain cases. 

32. Assent to Bills and power of Crown to disallow Acts, 
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Section. 

Procedure in Financial matters. 

33. Annual financial statement. 

34. Procedure in Legislature with respect to estimates. 

35. Authentication of schedule of authorised expenditure. 

36. Supplementary statements of expenditure. 

37. Special provisions as to financial Bills. 

Procedure generally. 

38. Kulcs of proccdurci 

39. English to be used in the Federal Legislature. 

40. Kcstrictions on di.scussion in the Legislature. 

41. Courts not to inquire into proceedings of the Legislature. 

CHAPTER IV. 

Lkgisi.aiive Powers of Governor-General. 

42. Power of Governor General to promulgate ordinances during recess of 
Legislature. 

43. Power of Governor-General to promulgate ordinances at any time with res¬ 
pect to certain subjects 

44. Power of Governor-fiencral in certain circumstances to enact Acts. 

CHAPTER V. 

Provisions in case of Failure of Con.siijuiional .\1aciii.\erv. 

45. Power of Governor-General to issue Proclamations. 


PART III. 

The Governors’ Provinces. 

CHAPTER I. 

The Provinces, 

46. Governors’ Provinces. 

47 Provisions as to Berar. 

CHAPTER H. 

Till. Provincial E.XECuinr. 

The Governor. 

48. Appointment of Governor. 

49. Executive authority of Province. 

Administration of Provincial Affairs. 

50. Council of ministers. 

51. Other provisions as to ministers. 

52. .Special responsibilities of Governor. 

53. Provisions as to Instrument of Instructions. 

54. Superintendence of Governor-General. 

55. Advocate-ticncral for Province. 

56. I^rovisions as to police nile.s. 

57 Provisions as to crimes of violence intended to overthrow Government. 

58. Sources of certain information not to be disclosed. 

59. Conduct of business of I’rovincial Government. 

CHAPTER III. 

The Provincial Legislature. 

General. 

60. Constitution of Provincial Legi-slaturcs. 

61. Composition of Chambers of Provincial Legislatures. 

62. Sessions of the Legislature, prorogation and dissolution. 

63. Right of Governor to address, and send messages to, Chambers. 

64 Rights of ministers and Advocate General as respects Chambers. 

65. Officers of Chambers. 

66. Voting in Chambers, power of Chambers to act notwithstanding vacancies,, 

and quorum. ’ 

Provisions as to Members of Legislatures. 

67. Oath of members. 

68. Vacation of seats. 

69. Disqualifications for membership. 

70. Penalty for sitting and voting when not qualified, or when disqualified. 

71. Privileges, 8ec. of members. 

72. Salaries and allowances of members. 
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73. 

74. 
75 

76. 

77. 

78. 

79. 

80. 
81. 
82. 

83. 

84. 

85. 


Legislative Procedure. 

Introduction of BiJIs, &c. 

Passing of BilN in Provinces having Legisiative Councils. 
Assent to Bills. 

Bills reserved for consideration. 

Power of Crown to disallow Acts. 

Procedure in Financial matters 
Annual financial statement. 

Procedure in LcgislaHirc with respect to estimates. 
Authentication of .schedule of authorised expenditure. 
Supplfinentar.v statements of expenditnr- 
Special provisions as to financial Bdls. 

Provisions witl, respect to ceilain educational grant' 
Procedure generally. 

Hules of pjoccdnre 

English to be used in Provincial 1 cgi-.latures. 

Restriction - on 'iiscussion in the I ■egi'-Iaiure. 

Courts not f'. inquire into piocecdings of the Legislature. 
CHAP'i KR • C. 


Li?C1''L.M'I\F P.-WLRS vH Govkkmor. 

88. Power o*" (.lovcrnor to proir. ilgatc ordinance•- during recess of Legislature. 

89. Powei of Cio\crnor to pioimilgai' ordinances at any ti nc with respect to 
certain subjects. 

90 Power ot Governor In ecriain circumstances to enact Acts, 

CHAPTER V. 

Fl\CI.Ul)fct> ARKAS A.Vl) PARTIALf.Y E.Xrt.UDEI) AkEAS. 

91. Excluded areas and partially excluded areas. 

92. Adnunistrat.'on of excluded areas and partially excluded areas. 

CHAPTER VI. 

Provisions in casf of Failuri: of Con'stituiionai. .\Iaciiini.i<v. 


93 Power of Governor to issue proclamations. 

PART IV. 

The Chief Commissionerp’ Provinces. 

94. Chief Comrnis.sioners’Provinces. 

95 British Baluchistan.^ 

96. The ^ndaman and Nicobar Islands. 

97. Coorg. 

98. Provisions as to police rules, &c., and as to crimes of violence intended to 
overthrow tiic Government. 

PART V 


Legislative powers. 


CHAPTER I. 

Distribution or Powfrs. 

99. Extent of Federal and Provincial laws. 

100. .Subject-matter of Federal and Provincial laws- 

101. Extent of power to legislate for States. 

102. Power of Federal Legislature to legislate if an emergency is proclaimed. 
IOC. Power of Federal Legislature to legislate for two or more Provinces by 


Residual powers of legislation. 

Application of Naval Discipline'Act to Indian naval forces. 

Provision.s as to legislation forgiving effect to international agreements. 
Inconsistency between Federal laws and Provincial, or State, laws. 
CHAPTER 11. 

Restrictions on Legislative Powers. 

Sanction of Governor-General or Governor required for cei tain legislative 

proposals. 

109. Requirements as to sanctions and recommendations to be regarded as 
matters of procedure only. 

110. Savings. 

CHAPTER III. 

Provisions with respect lo Discrimination, &c. 

111. British subjects domiciled in the United Kingdom, 

112. Taxation. 

113 Companies incorporated in the United Kingdom. 


consent. 

104. 

105. 

106. 
107. 
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Section. 

114. Companies incorporated in India. 

115 . Ships and aircraft. 

116. Subsidies for the encouragement of trade or industry. 

117. Supplemental. 

118. Power to secure reciprocal treatment by convention. 

119. Professional and technical qualifications in general. 

120. Medical qualifications. 

121. Officers of Indian Medical Service, &c. 

PART VI. 

Administrative relations between Federation, Provinces and States. 
General. 

122. Obligation of units and Federation. 

123. Governor-General may require Governors to discharge certain functions as 
his agents. 

124. Power of Federation to confer powers, &c., on Provinces and States in 
certain cases. 

125. Administration of Federal Acts in Indian States. 

126. Control of Federation over Province in certain cases. 

127. Acquisition of land for Federal purposes. 

128. Duty of Ruler of a State as respects Federal subjects. 

Broadcasting. 

129. Broadcasting. 

Interference xmth Heater Supplies. 

13(». Complaints as to interference with water supplies. 

131. Decis'on of complaints. 

132. Interference with water supplies of Chief Commissioner’s Province. 

133. Jurisdiction of Courts excluded. 

131. Ruler of .State may exclude application of provisions as to water supply 
Inter-Provincial Co-operation. 

135. Provisions with respect to an Intcr-Provinvial Council. 

PART VII. 

Finance, Property, Contracts and Suits. 

CHAPTER I. 

Financl. 


Distribution of Revenues between the Federation and the Federal Units. 

136. Meaning of “revenues of Federation” .ind “revenues of Piovince." 

137. Certain succession duties, stamp duties, terminal taxes .and taxes on fares 
and freights. 

138. Taxes on income. 

139. Corporation tax. 

140. Salt duties, excise duties and export duties. 

141. Prior sanction of Governor-General required to Bills affecting taxation in 
which Provinces arc interested 

142. Grants from Federation to certain Provinces. 

143. Savings. 

144. Calculation of “net proceeds,” &c. 

The Crown and the Stales. 

145. Expenses of the Crown in connection with Indian States. 

146. Payments from or by Indian States. 

147. Remission of States’ contributions. 

148. Certain Payments to Federated States, &c., to be charged on Federal 


re venues. 

149. Value of privileges and immunities to be set-off against share of taxes, 
&c., assigned to Federated States. 


Miscellaneous Financial Provisions. 

150. Expenditure dcfrayablc out of Indian revenues. 

151. Provisions as to the custody of public moneys. 

152. Exercise by Governor-General of certain powers with respect to Reserve 
Bank. 

153. Previous sanction of Governor-General to legislation with respect to 
Reserve Bank, currency and coinage. _ 

154. Exemption of certain public property from taxation. 

155. Exemption of Provincial Governments and Rulers of Federated States in 
lespect of Federal taxation. 
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Section. 

156. Adjustment in respect of certain expenses and pensions. 

157. Duty of Federation and Provinces to supply Secretary of State with funds. 

158. Provisions as to relation of Burma monetary system with Indi.. 

159. Relief m respect of tax on income taxable both in India and Burma. 

160. Provisions as to customs duties on India-Burma trade. 

CHAPTER II. 

Borhov.^in(: and Aunir. 

Borrowing. 

161. Cessation of borrowing by Secretary of State in Council. 

162. Borrowing by Federal Government 

163. Borrowing by Provincial Governirents. 

164. Loans by Feder W Government to Federated States 

165. .\pplication of Colonial Stock A-ts to stocks issued by Federation. 

Audit and die ’’ints. 

166. Aijditor-('i.;neral of India 

167. Provincial Auditor-General. 

168. Power of Auaitor-GcniT. '■ of I.ulia to ;'.vc directions as to accounts. 

169 Audit reports. 

170. Auditor of Indian Home Accounts. 

171. Audit of accounts "elat.ng to tbe discha'gc of the functions of llic Crown 
in relation to Indian States. 

CHAPTE-; HI. 

PROPIRn, CoNW/JT*., LIAIIIMTIIC ANP SVITS. 

172. Vesting of lands and buildings. 

173 Provisions as to other piopcrty. 

174. Property accruing by escheat or lapse, or as hona racantta. 

175. Powc*^ to acquire propcity and to make contracts, &c. 

176. .Suits and proceedings. 

177. Existing contracts of .Secretary of State in Council. 

178. Special piuvisions as to existing loans, guarantees and other financial obli¬ 
gations. 

179. Legal proceedings as to certain matters. 

180. Contracts in connection with functions of Crow'n iu its relations with 
Indian States. 

PART VIII. 

The Federal Railway Authority. 

181. Executive authority in respect of railways to be exercised by Federal 
Railway Authority. 

182. Composition, &c., of Railw'ay Authority. 

183. Directions and principles to be observed by Railwav Authority. 

184. Conduct of business between Railway Authority and Fedeial Government 

185. Acquisition and sale of land, contracts and working agreements. 

186. Finance of the Railway Authority. 

187. Provisions as to certain obligations of the Railway Authority. 

188. Investment ot funds of Railway Authority. 

189. Special provisions as to certain existing funds. 

190. Audit and annual reports. 

191. Railway Rates Committee. 

192 Bills and amendments for regulating rates and fares to require recommen¬ 
dation of Governor-General. 

193. Obligation of Railway Authority and Federated States to afford mutual 
traffic facilities and to avoid unfair discrimination, &c. 

194. Appeal by State to Railway Tribunal from certain directions of Railway 
Authority. 

195. Construction and reconstiurtion of railways. 

196. Railway Tribunal. 

197. Rights of railway companies in respect of arbitration under contracts. 

198. Railways in Indian States which have not federated. 

199. Official directors of Indian railway companies. 

PART IX. 

The Judicature. 

CHAPTER I. 

The Federal Court. 

200. Establishment and constitution of Federal Court. 

201. Salaries, &c., of judges. 
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Section. 

202. Temporary appointment of acting Chief Justice. 

203. Seat of Federal Court. 

204. Original jurisdiction of Federal Court. 

205. Appellate jurisdiction of Federal Court in appeals from High Courts in 
British India. 

206. Power of Federal Legislature to enlarge appellate jurisdiction. 

207. Appellate jurisdiction of Federal Court in appeals from High Court in 
Federated States. 

208. Appeals to His Majesty in Council. 

209. Form of judgment on appeal. 

210. Enforcement of decrees and orders of Federal Court and orders as to dis¬ 
covery, &c. 

211. Letters of request to Federated Stales. 

212. Law declared by Federal Court and Privy Council to be binding on all courts. 

213. Power of Governor-General to consult Federal Court. 

214. Rules of court. &c. 

215. Ancillary powers of Federal Court. 

216. Expenses of Federal Court. 

217. Construction of references to High Courts in States. 

218. Savings. 

CHAPTER IL 

The High Courts in British India. 

219. Meaning of “High Court." 

220. Constitution of High Courts. 

221. Salaries, &c., of judges. 

222. Temporary and additional judges. 

223. Jurisdiction of existing High Courts. 

224. Administrative functions of High Courts. 

225. Transfer of certain cases to High Court for trial. 

226. Jurisdiction in revenue matters. 

227. Proceedings of High Courts to be in English. 

228. Expenses of High Courts. 

229. Power of His Majesty to constitute or reconstitute High Court by Letters 
Patent. 

230. Extra-provincial jurisdiction of High Courts. 

231. Saving and definitions. 

PART X. 

The Services of the Crown in India. 

CHAPTER I. 

Defence Services. 

232. Pay, &c., of Commander-in-Chief. 

233. Control of His Majesty as to defence appointments. 

234. Eligibility for commissions in Indian Forces. 

235. Control of Secretary of State with respect to conditions of service. 

236. .Saving of rights of appeal. 

237. Pay, &c., of members of forces to be charged on Federal revenues. 

238. Provisions as to certain civilian personal. 

239 King’s India cadetships. 

CHAPTER II. 

Civil Services. 

General Provisions. 

240. Tenure of ofhee of persons employed in civil capacities in India. 

241. Recruitment and conditions of service. 

242. Application of preceding section to railway, customs, postal and telegraph 
services, and officials of courts. • 

243. Special provisions as to police. 

Recruitment by Secretary of State and provisions as to certain posts. 

244. Services recruited by Secretary of State. 

245. Special provision as to irrigation. 

246. Reserved posts. 

247. Conditions of service, pensions &c., of persons recruited by Secretary of 
State. 

* 248. Rights in respect of complaints, appeals, &c. 

249. Compensation. 
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Section. 

Provisions as to persons appointed by Secretary of State in Council, 
persons holding reserved posts and commissioned officers in civil employment. 

250. Application of four last preceding sections to persons appointed by Secre¬ 
tary of State in Council, and certain other persons. 

Special provisions as to staffs of the High Commissioner for India 
and the Auditor of Indian Home Accounts. 

251. Staff of High Commissioner and Auditor of Indian Home Accounts. 

252. Conditions of service of existing staff of High Commissioner and Auditor 
of Indian Home Accounts. 

Special Provisions as to Judcial Officers. 

253. Judges of the Federal Court and High Courts. 

* 254. District judges, &c. 

• 255. .Subordinate civil j udicial service. 

256. Subordinate criminal magistracy. 

special Provisions as to Political Department. 

257. Officers of political department. 

Provisions for the Protection of certain existing Officers. 

258. Provisions for protection of existing officers of certain Services. 

259. Provisions as to certain persons serving in or before 1924. 

260. General provisions as to persons retiring before commencement of Part III. 

Miscellaneous. 

261. Secretary of State to act with concurrence of his advisers. 

262. Eligibility for office of persons who are not British subjects. 

263. Joint services and posts. 

CHAPTER III. 

Public Service Commissions. 

264. Public Service Commissions. 

265. Composition and staff of Commissions. 

266. Functions of Public Service Commissions. 

^7, Power to extend functions of Public Service Commissions. 

268. Expenses of Public Service Commissions. 

CHAPTER IV. 

Chaplains. 

269. Provisions as to chaplains. 

CHAPTER V. 

General. 

270. Indemnity for past acts. 

271. Protection of public servants against prosecutions and suits. 

272. Provisions as to payment of certain pensions and exemption of those pen¬ 
sions from taxation in India. 

273. Provisions as to family pension funds. 

274. Saving for certain Funds Acts. 

275. Persons not to be disqualified by sex for holding certain offices. 

276. Transitional provisions. 

277. Interpretation, &c. 

PART XI. 

The Secretary of State, his Advisers and his Department. 

278. Advisers to Secretary of State. 

279. Existing accounts of Secretary of State in Council with Bank of England. 

280. Organisation and expenses of India Office. 

281. Transfer of existing personnel. 

282. Contributions from revenues of Federation. 

283. Liability for pensions in respect of service,before commencement of Part III. 

284. Provision as to certain India Office provident funds. < 

PART XII. 

Miscellaneous and General. 

The Croivn and the Indian States, • • 

285. Saving for rights and obligations of the Crown in its relations with Indian. 

States. _ ^ I ' 

286. Use of His Majesty’s forces id connection with discharge Of the functions 

of the Ctown in Its relations with Indian States.' ' ' ' . 

287. Arrangements for Governors and Provincial staff to assist in discharging 
functions of Political Department. 
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291. 

elections. 


292. 

293. 

294. 

295. 

296. 

297. 

298. 

299. 

300. 

301. 


Aden. 

Aden. 

New Provinces and alterations of boundarie^of Provinces. 

Creation of new Provinces of Sind and Orissa. 

Creation of new Provinces and alterations of boundaries of Provinces. 
Franchise. 

Power of His Majesty to make provision with respect to franchises and 

Provisions as to certain legal matters. 

Existing law of India to continue in force. 

Adaptation of existing Indian laws, &c. 

Foreign jurisdiction. 

Provisions as to death sentences. 

Courts of appeal in revenue matters. 

Prohibition of certain restrictions on internal trade. 

Persons not to be subjected to disability by reason of race, religion, &c. 
Compulsory acquisition of land, &c. 

Protection for certain rights, privileges and pensions. 

Repeal of s. 18 of 21 Geo. 3, c. 70 and s. 12 of 37 Geo. 3, c. 142. 

High Commissioner. 

High Commissioner for India. 

General Provisions. 


303. Provisions as to Sheriff of Calcutta. 

304. Persons acting as Governor-General or Governor. 

305. Secretarial staffs of Governor-General and Governor. 

306. Protection of Governor-General, Governor or Secretary of State 

307. Removal of certain disqualifications on the occasion of the first elections to 
Legislature. 

308. Procedure as respects proposals for amendment of certain provisions of 
Act and Orders in Council. 

309. Orders in Council. 

310. Power of His Majesty in Council to remove difficulties. 

Interpretation. 

311. Interpretation, &c. 

PAKT XIII. 

Transitional Provisions. 


312. Operation of Part XIII. 

313. Executive Government. 

314. Control of the Secretary of State. 

315. Sterling loans. 

316. Legislature. 

317. Continuance of certain provisions of Government of India Act. 

318. Provisions as to Federal Court and certain other Federal authorities. 

319. Rights and liabilities of Governor-General in Council and Governor-General 
to continue after establishment of Federation, 

PART XIV, 

Commencement, Repeals, &c. 

320. Commencement. 

321. Repeals. 

SCHEDULES 


First Schedule.— Composition of the Federal Legislature. 

Second Schedule. —Provisions of this Act which may be amended without 
affecting the Accession of a State. 

Third Schedule.— Provisions as to Governor-General and Governors of Pro¬ 
vinces. 

Fourth Schedule. —Forms of Oaths or Affirmations. 

Fifth Schedule. —Composition of Provincial Legislatures. 

' Sixth Schedule.— Provisions as to Franchise. 

Seventh Schedule. —Legislative Lists. 

Eighth Schedule.— The Federal Railway Authority. 

Ninth Schedule.— Provisions of Government of India Act continued iq force 
with Amendments until the establishment of the Federation.. ■'/[ 

Tenth Schedule. —^Enactments repealed. 



THE 

GOVERNMENT OF INDIA ACT, 1935. 

[2d Geo.5,Ch.2.] 

Be it enacted by the King's most Excellent Majesty, by and with the 
advice and consent of the I^rds Spiritual and Temporal, and Commons^ 
in this present Parliament assembled, and by the authority of the same, as 
follows 


Introductory. 

, 1. This Act may be cited as The Government 

Short title. OF India Act, 1935. 

NOTES. 

There is no preamble to this Act. The Attorney General explained its absence 
thus:—Much anxious consideration was given to the drafting of this Bill, and it natur¬ 
ally occurred both to the Government and to private Members and to other persons 
interested in the Bill to consider whether it would not be desirable^ as the Govern¬ 
ment of India Act, 1919, had a Preamble, to have a Preamble to this Bill. That 
question was decided in the negative and the Bill was introduced without a Preamble. 
{Patiiemventary Debates Vol. 300, part 78, col. 1361)> 

But the want of a preamble is made up by saving from the repeal of the 
Government of India Act» 1919, the preamble to that Act; this is in order to emphasise 
that Parliament had not gone back on the statutory declaration made in 1919. See 
Notes to section 321. 

2. (1) All rights, authority and jurisdiction heretofore belonging to 
His Majesty the King, Emperor of India, which 
T appertain or are incidental to the government of the 

n la y e rown. territories in India for the time being vested in him,, 
and all rights, authority and jurisdiction exercisable by him in or in rela- 
tion to any other territories in India, are exercisable by His Majesty, 
except in so far as may be otherwise provided by or under this Act, or as 
may be otherwise directed by His Majesty: 

Provided that any powers connected with the exercise of the func¬ 
tions of the Crown in its relations with Indian States shall in India, if not 
exercised by His Majesty, be exercised only by, or by persons acting under 
the authority of. His Majesty’s Representative for the exercise of those 
functions pf the Crown. 

(2) The said rights, authority and jurisdiction shall include any 
rights, authority or jurisdiction heretofore exercisable in or in relation to 
any territories in India by the Secretary of State, the Secretary of State 
in Council, the Governor-General, the Governor-General in Council, any 
Governor or any Local Government, whether by delegation from His 
Majesty or otherwise. 

NOTES. 

Previous Statutes.^/. Sections 1, 2 and 132 of the Government of India Act. 
1919. 

Resumption of Powers and their redistribution.— *The dominion and 
authority of the Crown extends over the whole of British India, It 

2 
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is derived from many sources, in part statutory and in part prerogative, 
the former having their origin in Acts of Parliament, and the latter in rights based 
uixin conquest, cession or usage, some of which have been directly acquired, while 
others are enjoyed by the Crowm as successor to the rights of the East India Company. 
The Secretary of State is the Crown’s responsible agent for the exercise of all 
.mthority vested in the Crown in relation, to the affairs of India, and for the exercise 
also of certain authority which he derives directly from powers formerly vested 
in the Court of Directors and the Court of Proprietors of the East India Company, 
whether with or without the sanction of tho body once known as the Board of 
Control. The supcrintcndciicc, direction and control of the Civil and Military 
Government of India is declared by the (iovernment of India Act, 1919 to be vested 
in the (iovcrnor-Gencral in Council, (S. 33) and the Government or administration 
of the Governors’ and Chief Commissioners’ Provinces respeclively in the local 
governments; but powers of superintendence, direction and control over “all act.s, 
operations and concerns which relate to the government or revenues of India” arc, 
subject to substantial relaxation in the transferred provincial field, expressly reserved 
in the .Secretary of .State; and whether the Governor-General in Council 
exercises (though no doubt under the general control of the Secretary of State) 
original powers of his own, or is only the agent and mouthpiece of the Secretary 
of State, remains perhaps an open question’’. (Joint J^arliamcntary Committee 
J^^-port, Vol. 1, Fart 1, para 152.) 

“It is clear that, in any new constitution in which autonomous Provinces arc 
to be federally united under the Crown, not only can the Provinces no longer derive 
their powers and authority by devolution from the Central Government, but the 
Central Government cannot continue to be an agent of the Secretary of State, 
Moth must derive their powers and authority from a direct grant by the Crown. 
The legal basis of a reconstituted Government of India must be, first, the resump¬ 
tion into the hands of the Crown of all rights, authority and jurisdiction in and over 
the territories of British India, whether they arc at present vested in the 
Secretary of Slate, the Governor-General in Council, or the Provincial Governments 
and Administrations; and second, their redistribution in. such manner as the Act may 
prescribe between the Central Government on the one hand and the Provinces on 
the other. A Federation of which the British Indian Provinces are the constituent 
units will thereby be brought into existence”. (Joint Parliamentary Cammittfe 
Report, Vol. I, Part I, para. JsJ ). 

“On the repeal of the present Government of India Act all powers appertaining 
and incidental to the Government of British India will vest in the Crown; and the 
transition from the exsiting constitutional position, will be effected by making them 
exercisable on behalf of the Crown by the Governor-General, the Governors and other 
appropriate authorities established by or under the Constitution Act. The powers 
vested in the Crown in relation to the States and now exercisable through the 
Governor-General of India in Council, except in so far as they are requisite to the 
approjiriatc Federal authority for those purposes, will be exercised by the Crown’s 
representative in his capacity of Viceroy, and these powers will be outside the scope 
of the Federal Constitution .”—(White Paper Proposals, Introduction, S. 9). 

Crown’s Prerogative.—All the Crown’s rights including the prerogatives having 
been resumed by the Crown, except in so far as they have been the subject of 
specific statutory enactment, must be deemed to inhere in the Crown itself. The 
prerogative of the Crown when not expressly limited by statute is as extensive 
In the colonial possessions as in Great Britain —Maritime Bank of Canada v. Nero 
lirunsivick, 1892 A.C. 437. 

Thus all land in British India is vested in the Crtiwn as ultimate o\irner and all 
waste-land its absolute property, see per Sir George Lowndes in Madura Devastanam 
V. Altkhan Saheh, 61 M.L.J. 285 at p. 292; see re Transfer of Natural resources 
to Saskatchetvan, 1932 A.C. 28. This is the foundation of the rule as to escheat, 
S(*e S. 174 infra. Property thus accruing is distributed between the Provinces and 
the Federation according to the locality of the property^ ibid 

Treasure trove (.See Treasure Trove Act VI of 1878) and gold and silver mines 
must be deemed to belong to the Crown, in right of the Province or the Federation 
according to the situation of the mine, etc. (Cf. HudsotPs Bay Co. v. Attorney 
general, Canada, 1929 A.C 285). Cf- however Mayor of Lyons v. E. L Coy., 
1 Moo.I,A. 175. 

“Mines of precious metals, treasure trove, are all vested in the Crown for the 
purpose of maintaining its power, and enabling it to defend the State. They are not 
<mjoyed by the Sovereign in all or even in most countries, and no one has said that 
tney extend to the East Indian possessions of the British Crown”, 1 M.I.A. 175 at 281. 
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The Crown has according to the Common Law of India the prerogative of 
imposing Iw an executive act assessment on lands and varying the same from time 
to time. Bell v. Munic. Col^Htnissioners, Madras, 25 Mar. 437- 

The determination with anything like legal precision of all the prerogatives of 
the British Crown in India is by no means an easy task» 

The prerogative of mercjy is specially mentioned and provided for in S. 295 ( 2). 
The Crown must be deemed to have the prerogative Uo grant honours of Imperial 
status; and to settle orders of precedence. 

As to annexation of territory to British India, sCe S. 290 and to India S. 311 (1). 

The Governor- 

■General of India and 3 Governor-General of India is 

sentative**a^s* regards appointed by His Majesty by a Commission under the 
relations with Indian Royal Sign Manual and has— 

States. 

(а) all such powers and duties as are conferred or imposed on him 
t»y or under this Act; and 

(б) such other powers of His Majesty, not being powers connected 
■with the exercise of the functions of the Crown m its relations with Indian 
States, as His Majesty may be pleased to assign to him. 

(2) His Majesty’s Representative for the exercise of the functions 
of the Crown in its relations with Indian States is appointed by His 
Majesty in like manner and has such powers and duties in connection with 
the exercise of those functions (not being powers or duties conferred or 
imposed by or under this Act on the Governor-General) as His Majesty 
may be pleased to assign to him. 

(3) It shall be lawful for His Majesty to appoint one person to fill 
both the said offices. 


NOTES. 

Office of Governor-General.—^'fhe office of Govcrnor.General is constituted 
by Letters Patent^ and each incumbent of the office is appointed by commission 
under the Royal Sign manual. Under S. 34 of the Government of India Act 1919» 
he was appointed not by Commission but by warrant. Cf. now S. 4 as to the 
appointment of the Comniandcr.in-Chief. Though there is little difference between 
the two forms, the present provisions bring the appointment of the Governor- 
General and Governor into line with appointment of Colonial Governors and 
Gov'crnors-Gcncral. The Governor-General of India, as the Governor-General of 
the Dominions, is not a general agent of the Crown, with power to exercise all the 
prerogatives of the Crown but is only a special agent armed with such power as is 
conferred on him by the constitution and such ofher prerogative powers as the 
Crown may lawfully assign to him. Per Higgins, J. in Commomveallh v. 
< olonial Combing, Etc., Ltd-; 31 C.L.R. 421; Musgrave v. Pulido, 5 A.C- 102 and 
Lommcr'ftal Cable Co v. Neicfoundland, (1916) 2 A-C- 610 at p. 616. “For the 
measure of his powers the words of his Commis-sion and the statute itself must be 
looked at." Bonanao creek v. Rex, (1916) 1 A-C. 566 at p. 587. For an instance 
where delegation of a prerogative is expressly contemplated, see S. 295 (2), injra. 

Crown Representative. —^Up to and under the Government of India Act 1919 
the Governor-General in Cxiuncil has been the authority through whom the powers 
•of the Crown have been exercised in the Indian states. The Indian states objected 
to the power being exercised by an authority responsible to the Indian legislature. 
To give effect to this objection the device was adopted of creating a distinct office 
•of Crown Representative for the States as distinguished from the representative of 
the Crown in British India, zis., the Governor-General; and a different nomen¬ 
clature adopted to distinguish that office. 

“The reason why this has been done was that it was very important to dis¬ 
tinguish between the (Governor-General as head of the Federation and the same 
individual in his capacity as the representative of the Crown in its relations with 
the Indian States. If the word “Viceroy" had been used we should have got into 
greater confusion than that which is caused by the use of the words 
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in the section, because in every case in which the word Viceroy appeared it would 
not have l>een clear whether the section was referring to the same individual in his 
capacity as executive head of the Federation or in his capacity as His Majesty’s 
Representative dealing with the Indian States. For that reason we get over the 
ditlicultics of terminology, as in Clause 3, by using the term “Governor-General'’ 
as applicable to the Viceroy in his capacity as head of the Federation, while the 
term “His Majesty's Representative” is used in regard to the exercise of functions 
required in his relations with the Indian States. It will be seen from S. 3 (3) that 
it shall be lawful for His Majesty to appoint one person to fill both offices." 
{^Parliamentary Debates Vol. 300, cols- 1470-71). 

The use of the expression “His Majesty’s Representative for the exercise 
of the functions of the Crown in its relation with Indian States” instead of the 
more familiar term “Viceroy” was explained by Mr. Butler thus:— 

"It is very difficult to get exactly the right phrase. I was attempting 
to define what in fact, will be the functions which the Viceroy will perform when 
dealing in the realm of paramountcy outside the federal sphere, and I think the 
phrase “Representative of 'the Crown in its relation with Indian States’ is a suitable 
phrase in which to refer to the “Viceroy’’ .... “Viceroy” is a term which has 
never been used in a Statute or in the Warrant of Appointment; it is a term of 
courtesy and not of law, but it is intended, following the recommendation of the 
Joint Select Committee, that it shall continue ”.—{Parliamentary Debates, Volume, 
298, Cols. 255; 258). 

It will be noticed that in respect of the Crown Representative, Clause (o) of 
sub-S. (1) is not repeated; for except as regards such powers and authority as 
the Federating States are agreeable to cede to the Federation, the powers 
heretofore exercised liy the Governor-General in Council over the rulers of the 
States by treaty, usage or under the head of paramountcy arc resumed by the Crown 
under S. 2 and arc not vested in or delegated to any Federal authorities; vide the 
exception in sub-S. (1) (6). The functionary through whom such powers of the 
Crown are to be exercised is designated in sub-S. 2, 

4. There shall be a Commander-in-Chief of His 
• rnf- Majesty’s Forces in India appointed by Warrant 

under the Royal Sign Manual 

NOTES. 

This section corresponds to and reproduces S. 19 of the Government of India 
Act 1919. The pay and allowances of the Commander-in-Chief are under S. 232 
to be fixed by His Majesty in Council. 

It should lie noted that the Commander-in-Chief is Commander-in-Chief of 
India—not of British India only. See the definition of 'India', S. 311 (1). 


PART II. 

The Federation of India. 


CHAPTER I, 

Establishment of Federation and Accession of Indian States. 

5. (1) It shall be lawful for His Majesty, if an address in that behalf 
. has been presented to him by each House of Parlia- 

and if the condition hereinafter mentioned if 
satisfied, to declare by Proclamation that as from the 
day therein appointed there shall be united in a Federation under the 
Crown, by the name of the Federation of India,— 

(а) the Provinces hereinafter called Governors’ Provinces; and 

(б) the Indian States which have acceded or may thereafter accede 
to the Federation; 

and in the Federation so established there shall be included the Provinces 
hereinafter called Chief Commissioners’ Provinces. 
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(2) The condition referred to is that States— 

(o) the Rulers whereof will, in accordance with the provisions con¬ 
tained in Part II of the First Schedule to this Act, be entitled to choose 
not less than fifty-two members of the Council of State; and 

(6) the aggregate population whereof, as ascertained in accordance 
with the said provisions, amounts to at least one-half of the total popula¬ 
tion of the States as so ascertained, 
have acceded to the Federation. 


NOTES. 

Federation as so'lution of Indian problem.—^Explaining the reasons which 
led the British Government to decide on Federation as a solution of the Indian 
problem. Sir Samuel Hoare said:— 

‘ ‘The first reason that has driven us along the road for including in this Bill 
the chapter dealing with federation, is the almost unanimous feeling of political 
India upon the subject. 

“Secondly, we have been gravely impressed with the danger of starting these 
great autonomous provinces without a federal link at the centre, with a body of 
popular opinion behind it, without which there would be the imminent danger of 
India breaking up into fragments. I goi so far as to say that if wc started on the 
road of provincial autonomy, and did not at the same time make the frame work of 
an All.lndia Federation, the result would almost inevitably be that W'e should 
never have an All-India Federation at all. The provinces would grow up with 
a strong provincial feeling behind them, and with every kind of centrifugal force 
at work. We should have the provinces, wtth popular support behind them, and 
we should have a centre weak enough now in many respects but immensely weaker 
with provincial autonomy once started. Wc should have these great autonomous 

provinces, many of them with divergent interests one from the other, but united 

upon one objective and one objective alone, namely, to extort from the British 
India centre, a centre without any popular support behind it, the largest amount 
■of money that it could possibly succeed in extorting. 

"That state of affairs would be bad enough for India and scarcely less bad for 
Great Britain. Great Britain has very important interests in the Centre. Take, 
for instance, the financial interest that we have at the Centre, the 

interest that depends upon the large suins that are due for meeting the obligations 
of India to this country, the obli^tions of the debt, the cost of Indian 
<lefeiice, the cost of pensions for pensioners in this country. I think 

from the British point of view it would be extremely dangerous to 
leave the Centre unreformed and at the mercy of these great autonomous Pro¬ 
vinces, whose chief objective would be to extort more revenues from the unreformed 
Centre. That is the second reason w'hy we think it necessary to include the Federal 
proposals in the Bill. 

"There is a third reason, which is connected with the position of the Princes. 
It might be assumed from some criticisms to which we have listened that our sole 
object in hoping that the Princes will enter the Federation is, to use the words of 
my noble friend the Member for Aldershot (Viscount Wolmer), that they should 
pull the chestnuts out of the fire for us. That is not in the least the real 
state of affairs. Obviously, wc should all of us welcome the entry into the Central 
Government of India of a great force of stability and Imperial feeling such as is 
represented by the Princes. That, in my view, would be a great gain to the Central 
Government of India, but I am thinking rather of the Princes’ position and their 
own interests in the matter. If 1 were an Indian Prince I should be extremely 
nervous in seeing these great Provincial autonomous Governments growing up around 
me, with popular support behind them, and with the Centre remaining in its present 
unreformed 4)osition. 1 should feel extremely nervous of the constant pressure that 
the Provinces would be putting on the Centre for provincial revenue. After all 
the Indian States are interested in keeping indirect taxation low,, and not high. They 
pay a great part of the indirect taxation of India, but they have no say in the 
Customs Policy. With these great autonomous Provinces constantly pressing the 
Centre more and more, it would put the Princes in a most dangerous position so far 
as their future is concerned”. (Parliamentary Debates^, Volume 298, Cols. 400—402.) 

Royal proclamation—^A Royal proclamation is a formal announcement of an 
executive Act f the Act is the resolution of the King in Council but the document by 
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which It is i)i’<»mulf?atccl—the proclamation—passes under the Great Seal.—Anson, 
La^^ and Cmtam of the CoHstitutioii, p. 63. 

Sub-S. (1) (a).—The Governor's Prtivinces and the Chief Commissioners 
Pro\inccs arc British Indian Units in the Federation sec dchnition of “unit” in 
S. 311 (2)). The administration of the Chief Commissioners’ Provinces however 
is controlled Iiy the Federal Government, except in the cases of Baluchistan, the 
Andamans and the Nicohars These provinces are under the administrative control 
of the Govcriior-(,cneraI m his discretion. See S- 95 (3) and S. 96. 

Governor’s 1‘rovinccs arc defined in S. 46 (1) as including the 11 pro¬ 
vinces there enumerated and such other provinces as may be created under the Act. 

Under S. 290 His Majesty may by Order in Council create new provinces— 
and when in the exercise of such jiowers new Governor’s provinces are created, they 
would automatically become units in the Federation. 

Sub-S. (2)—The representation of States in the Council of State is determined 
largely by the dynastic importance of the State as determined by the honours due 
to its rulers in the matter of salutes, while m the Federal Assembly the population 
of the State is the main factor wlpch fixes the number of representatives. 

'J'hc reference to part II of the schedule must be deemed to refer to 
the number of seats as shown iti the Table of Scats, and not as modified by para 10 
of the schedule which permits the appointment of additional members of the chambers 
where seats remain vacant by reason of non-accession. That paragraph can come 
into operaition only after the Federation itself comes into being after the 
conditions sj>ecitie<l in this section arc satisfied. Similarly the power of His 
Majesty in Council to vary the representation of states with a view to reducing 
the number of seats which by reason of non-accession of states (para. 13) miglit 
remain unfilled can be exercised only after the proclamation of the Federation, 

6 . (1) Stale shall be deemed to have acceded to the Federation if 

His Majesty has signified his acceptance of an Instru- 
Accession of Indian ment of AccfcS.sion executed by the Ruler thereof, 
whereby the Ruler for himself, his heirs and succes- 

■ sors— 

(а) declares that he accedes to the Federation as established under 
this Act, with the intent that His Majesty the King, the Governor-General 
of India, the Federal Legislature, the Federal Court and any other Federal 
authority established for the purposes of the Federation shall, by virtue of 
his Instrument of Accession, but subject always to the terms thereof, and 
for the purposes only of the Federation, exercise ’in relation to his State 
such functions as may be vested in them by or under ihis Act; and 

(б) assumes the obligation of ensuring that due effect is given 
within his State to the provisions of this Act so far as they are applicable 
therein by virtue of his Instrument of Accession: 

Provided that an Instrument of Accession may be executed condi¬ 
tionally on the establishment of the Federation on or before a specified 
date, and in that case the State shall not be deemed to have acceded to the 
Federation if the Federation is not established until after that date. 


(2) An Instrument of Accession shall specify the matters which the 
Ruler accepts as matters with respect to which the Federal Legislature 
may make laws for his State, and the limitations, if any, to which the 
power of the Federal Legislature to make laws for his State, and the 
exercise of the executive authority of the Federation in his State, are res¬ 
pectively to be subject. 

(3) A Ruler may, by a supplementary Instrument executed by him 
and accepted by His Majesty, vary the Instrument of Accession of his 
State by extending the functions which by virtue of that Instrument are 
exercisable by His Majesty or any Federal Authority in relation to his 
State. 


(4) Nothing in this section shall be construed as requiring His 
Majesty to accept any Instrument of Accession or supplementary Instru- 
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nient unless he considers it proper so to do, or as empowering His Majesty 
to accept any such Instrument if it appears to him that the terms thereof 
are inconsistent with the scheme of Federation embodied in this Act: 

Provided that after the establishment of the Federation, if any 
Instrument has in fact been accepted by His Majesty, the validity of that 
Instrument or of any of its provisions shall not be called in question and 
the provisions of this Act shall, in relation to the State, have effect subject 
to the provisions of the Instrument. 

(5) It shall be a term of every Instrument of Accession that the 
provisions of this Act mentioned in the Second Schedule thereto may, 
without affecting the accession of the State, be amended by or by autho¬ 
rity of Parliament, but no such amendment shall, unless it is accepted by 
the Ruler in a supplementary Instrument, be construed as extending the 
functions which by virtue of the Instrument are exercisable by His Majesty 
or any Federal Authority in relation to the State. 

(6) An Instrument of Accession or supplementary Instrument shall 
not be valid unless it is executed by the Ruler himself, but, subject as 
aforesaid, references in this Act to the Ruler of a State include references 
to any persons for the time being exercising the powers of the Ruler of the 
State, whether by reason of the Ruler’s minority or for any other reason. 

(7) After the establishment of the Federation the request of a Ruler 
that his State may be admitted to the Federation shall be transmitted to- 
His Majesty through the Governor-General, and after the expiration of 
twenty years from the establishment of the Federation the Governor- 
General shall not transmit to His Majesty any such request until there has^ 
been presented to him by each Chamber of the Federal Legislature, for 
submission to His Majesty, an address praying that His Majesty may be 
pleased to admit the State into the Federation. 

(8) In this Act a State which has acceded to the Federation is re¬ 
ferred to as a Federated State, and the Instrument by virtue of which a 
State has so acceded, construed together with any supplementary Instru¬ 
ment executed under this section, is referred to as the Instrument of 
Accession of that State. 

(9) As soon as may be after any Instrument of Accession or sup¬ 
plementary Instrument has been accepted by His Majesty under this 
section, copies of the Instrument and of His Majesty's Acceptance 
thereof shall be laid before Parliament, and all courts shall take judicial 
notice of every such Instrument and Acceptance. 

NOTES. 

‘•Instrument of Accession”.—TIic Inll use»l the expression ‘‘His Majesty has 
sigiiiiicd his acceptance of a declamtion made by the Ruler thereof". The amend¬ 
ment into "an instrument of accession” was introduced to “make it clear that the 
• Instrument of Accession is the operative document”. Similar change of termino¬ 
logy has licen made in the rest of the section. 

The obligation of the ruler to ensure due effect vvithiiv the State to the pro¬ 
visions of this Act is limited to provisions which aro applicable to the State by 
virtue of the Instrument of Accession. 

‘‘The Instrument of Accession will specify which of the matters mentioned in 
the K'gislativc list he accepts as matters with respect to which the Federal Legis¬ 
lature may make laws for his State and his subjcct.s." Under ithc terms of the 
sub-.S. (2) there could be no objection to the ruler of any State agreeing to cede 
to the Federation powers in respect of matters comprehended in the concurrent list. 

fii discussing the scope of an instrument of accession. It was said “we con¬ 
template that items 1 to 45 of List I will be .the normal field over which the .States 
will surrender their powers. I pause at this point to draw attention to thc- 
fact that Items 1 to 45 cover a \cry wide field of Government. 



16 


The Government of India Act, 1935. 


“The actual details of the treaties must be considered each on its own merits, 
always with this reservation in mind, that if a State attempts to make reservations 
that would make its entry of no value to the Federation or not of sufficient value to 
the Federation, then obviously we must have the power of refusing to accept an 
entry upon those terms .... There will be variations, no doubt, as to the exact 
manner in which the states undertake these federal duties. There again it is a 
<iucstion to be considered when .the Instruments of Accession arc considered, and once 
again, if a State attempts to make terms which would make its entry of 
little or no value to the P'cderation, then there must be power of refusing the entry 

of that Stale.What we want, and what we shall do our utmost to 

obtain is a basic list of the important subjects with which the states who 
enter the Federation would as a whole conform”. Pari. Debates, vol. 298, Cols. 
1145.1146. 

“First, the States will be invited to accept the first 45 items as federal 
subjects. They will, of course, be free to accept other subjects if they so wish, 
secondly, there will, and must, be some variation from State to .State, either in 
the number of subjects or in the qualifications which they attach to their acceptance.. 

“Within the 45—these variations arising from the different circumstances cf the 
States and the different treaty rights which they may wish to preserve. It will, 
however... .rest with the Crown to accept or reject proposals for accession, and 
Parliament will be in due course in full possession of all the facts upon which 
acceptance or rejection has been based. In order to make it quite clear that there 
is no intention whatever of accepting inadequate condition of accession, I give once 
again the undertaking to the Committee that the Instruments of Accession will be 
issued in Ihe form of a White Paper before the House is asked to consider a Pro¬ 
clamation bringing in the Federation, and the House before it pledges itself to 
Federation, will be m a position to judge whether the accessions have been really 
effective or not”. Part. Debates, vol. 298, Col. 1146, 

“The Instrument of Accession may also qualify the provisions of the Act, but 
only if there arc provisions of the Act which expressly authorise their being qualified 
in that way”, as for instance in S. 134; for the accession of the States is to the 
Federation as established Iiy the Act. 

In regard to the executive powers of the Federation in the territory of a federat¬ 
ing State sec Ss. 124, 125 and 128. 

Sub-S. (3).—-“Does the provision in sub-S. (3) of S. 6 for supplementary 
declarations mean that a ruler having once declared his acceptance of such and 
such federal subjects, subject to such and such qualifications, can by a subsequent 
instrument withilraw his acceptance of any federal subject or add fresh qualifications 
or limitations to it? The answer is, “No”. The intention of the suI)-scction is to 
enable a ruler who has accepted, say, 40 subjects; as federal to signify his accept¬ 
ance of further subjects or, alterhatively, having accepted a particular item; subject 
to (lualifications to restrict those qualifications”. Part. Deb. Pol. 298, Col. 1151. 

Sub-S. (5).—This sub-section operates almost as a fetter on the powers of 
Parliament to amend the provisions excepted by the second schedule. Those pro¬ 
visions include two distinct categories. 

1. Those which pertain to the states as such—such as representation of 
states in the legislature. 

2. Those which relate to the basic structure of the British Indian portion—as 
for instance the reservation of certain departments from ininis'crial control and the 
exercise of powers by the Governor-General in his discretion. Any amendment of 
the Act by I’arliament in respect of these matters, would affect the accession of 
the State and the consent of the States to accede to the Federation would have fto 
be obtained anew by a supplcrhentary instrument of accession. 

In reference to this provision Sir S. Hoare said: “The dilemma with which we 
arc faced is this: Can you make alterations in any part of the Bill without impinging 
upon the Princes’ Instrument of Accession? If we cannot make alterations, are we 
not setting up an excessively rigid state of affairs, particularly for British India? 
That is the dilemma, and the way the Joint Committee dealth with it, and the way 
we deal with it in the Bill is this—that we put into the second schedule the provisions 
of the Bill that affect exclusively British India and do not affect the States. If 
honourable members will look through that very formidable sehedule they will see 
that it contains all the provisions of the Act, or most of them that affect only 
British India. Questions of that kind obviously should be amenable to future 
Amendment without endangering tlie basis on which the princes have made their 
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access. If anyone looks through that long schedule he will find that there is no 
provision in it that could be .said to affect the Instrument upon which the Princes 
have .icceded.” Pari. Del,. Pol. 298 Col. 1206. 

1 he Solicitor-General explained the sub-section thus:—“The .States will only'^ 
agree to federate in a structure which within limits, is definite and certain and 
oliviously we could not completely alter the structure afterwards. The purpose 
of this clause is to lay dow'ii those matters which can be altered without being 
regarded as fundamental or as impinging on the Instrument of Access.on.’’. .‘‘If the 
structure were to be altered in fumlamental respects, of course the States would 
clearly have the right' to say. “This is not the Federation to which we ha\ e acceded.” 
Pari Deb. Vol. 298, Coh. 1217—1218. 

Sir .S'aiimu'l Uoare .—“If you amend the parts of the Bill which affect the .States, 
obviously you would be altering the conditions on which they have acceded and that 
would certainly create a situation in which the I’nnccs could lightly claim that 
their Instrument of Accession had been altered. It certainly means that we cannot 
amend any part of the Bill which affect.s what is virtually the treaties under which 
the I’riuces come in. If we make such a change in the Bill as to strike at the 
basis of their instrument of Accession, then obviously, the agreement has been 
broken between the I’nliccs !>nd Parliament ami the Princes .ire free.—Pari. Deh. 
Vol. 298, Col. 1211. 

“It will he accepted by everyone that under the general scheme of the Bill the 
States, when they arc asked to federate arc entitled to know with certainty certiiin 
aspects at any rate of the Federation to which they arc to accede. It would be an 
absurd position if having said to a State this month, “Will you accede to a Federa¬ 
tion,” it was possible next month for this House to alter in some fundamental 
respects the provisions of the Federation to which the .State was held to have acceded. 
Therefore, some schedule of this kind is necessary. It is a sorting out of the 
various parts of the Bill which should be capable of amendment without in any 
sense altering from the point of view of the States the constitutional machinery to 
which they have accedoil. The scheme of the schedule is to set out the provisions 
of the Act the amendment whereof is not to affect the v.ilidity <’f the Instrument of 
Accession of a State 

“One sees set out those parts of the! Bill the amendment of which is not to affect 
the valiihty of the Instrument of Accession of a Slate, and on the opposite side there 
aie set out those subjects the amendment of which, would affect the validity of 
accession In drawing up a schedule of this kind one has to proceed with great care 
in defining what are legitimate matters on which the Rulers of a State arc entitled 
to ask that there shall he no amendment without their consent. Of course there 
will be hordcrlinc cases. There could he minor amendments which would not 
really make any great difference to the existing position, and it would he very 
unreasonable if the Stales took objection to such .inicndmcnts and said, “We are 
going to stand on (niri rights on thisi point as affecting the validity of our Instrument 
of Accession.” It is right that any m.attcr which really affects what I may call the 
general balance of powers, the questions of the reservation of subjects of executive 
control and of matters which can be dealt with by the flovernor-General in his 
discretion, matters which arc vital to the architecture of the Federation to which the 
States are asked to accede, .should not he amended without their assent. 

“I will take as examples four cases. The choosing and summoning of Ministers. 
Clearly that is an important matter. There arc certain provisions as to how 
Ministters arc to be chosen and summoned. Qcarly it is of the utmost importance 
to define in any scheme the manner in which Ministers are chosen. 

“In^regard to peace and tranquillity, ouc of the chief factors in the Bill is that 
the Governor-General is enabled to over-ride his Ministers. The procedure in the 
passing of Bills is not a matter in which one contemplates any particular amendment, 
unless there be something very unusual in the procedure. It is vital in the constit'u. 
tion that there should be a tw'o-thirds or a three-quarters majority. The whole area 
of the special powers vested in the Governor-General is one of the essential 
fe.itures of the Federation. That is one part where the States are entitled to say 
"That is a change” or “That is altered”. But this does not in any way check 
for all time the development of India. These are to be the subject-matter 
of negotiations with the States, because, in effect, they will produce a federation of 
a different kind from that to which the State h;is acceded”.— (Pari. Del. SOI, 
cols. 942—44). 
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Sub-S. (8).—This sulj-scclioii must he read with S. 311 (3) under which no 
Indian State is to be deemed to have become a Fodeiatcd State until thei e'^tablish- 
menl of the Federation. 

Nationality of the Subject of Indian States.—As to the nationality of the 
siilijects of a Federating Stale, the SoliLtlof-Gt'ni'ral siid: “The whole principle of 
the Federation, is that the ruler shall remain ruler of his State and his subjects 
shall therefore remain his subjects, the ruler undertaking to see that the provisions 
of the Art arc enforced in liis State. That is clearly the idea and basis of the 
whole federal jiropos.il. The idea of all the inhabitants of the States becoming 
iintish sulijccts. and, 1 assume, therefore ccasiitg to be the subjects of their ruler, 
is wholly again.st the basis on which we arc proceeding. On the other hand, of 
course, the question of nationality perhaps most frequently arises when someone 
wants to go al)road anil to have a passport, or h.is the misfortune to be the subject- 
matter of an incident in a foreign count.'y in which he ilcsires the protection of the 
Government of his own country. Of course, as the Crown controls the foreign 
relations of the States the Crown performs these services for the subjects of the 
States, that is to say, they get passport from the Crown, and if there were any case 
in which comimniicalions were necessary with a foreign Government in regard to 
something that had happcneil or h.id been done by .a .subject of the .State, that cor¬ 
respondence would take place between the foreign Government, and the Government 
of India, or, if necessary ills Majesty’.s Government here. They are known as 
British protected pers<jns for that purpose when they arc outside their own territory. 
Therefore, that side of the matter is already provided for.” 

Air. Godfr'ey WichoUon: “If by any chance the subject of one State got into 
troulde and committed some crime in another State, would the States be able to 
appeal to the Federal (iovernment to adjust the difference?’' 

The .'iohet .» Ccnt'ral. “I tliink that would be a imitter which would lie dealt 
with through the Viceioy. I’resumably the Stale in which the incident had 
occurred would conimnnicale with the Viceroy and it vvoiiKl be deaU with normally 
under the pararnourUcy powers.”— J’lirh J)cb. Vol. 29S,. lols 1159-1162 

CHAI'THR IJ. 

The Federal ExKC(JTIVJ^ 

The Governor-General. 

7. (1) Subject to the provisions of this Act, the executive authority 
of the Federation shall be exercised on behali of TTis 
Functions of Gov- Majesty by the Governor-General, eitlier diiectly or 
crnor-Generai. through officers subordinate to him, but nothing in 

this section .shall prevent the Federal Legislature from con fen ing func¬ 
tions upon subordinate authorities, or be deemed to transfer to the Gover¬ 
nor-General any functions conferred by any existing Indian law on any 
court, judge or officer, or on any local or other authority. 

(2) References in this Act to the functions of the Governor-Gene¬ 
ral shall be construed as references to his powers and duties in the exer¬ 
cise of the executive authority of the Federation and to any other powers 
and duties conferred or imposed on him as Governor-General by or under 
this Act, other than powers exercisable by him by reason that they have 
been assigned to him by His Majesty under Part I of this Act. 

(3) The provisions of the Third Schedule to this Act shall have 
effect with respect to the salary and allowances of the Governor-General 
and the provision to be made for enabling him to discharge conveniently 
and with dignity the duties of his office. 

NOTES. 

Parallel references.—This section follows in subst.'ince S. 61 of the Common¬ 
wealth of Australia Act. Cf. S. 8 Union of S. Africa Act. The British North 
America Act vests the executive power in the Crown but does not expressly delegate 
it to the Governor-General • Sec the iibservation.s of Lord Haldane on this ooint 
in Bonanza Creek, etc, v. Rex, (1916) 1 A.C. 566. 

Subject to the provisions of this Act.—It is only subject to the Pro¬ 
visions of this Act, that the Federal legislature may confer powers on subordinate 
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authorities,. For instance powers expressly conferred on the (iovcrnor-Gencral I)y 
the Act cannot he transferred liy the Federal Legislature to subordinate authorities. 

Visiount H’olmer: I should like to know whether those words “i>fothing in 
this section . . . subordin ite authorities” woulil empower the h'edcr.il I.eguslature to 
derogate from the authority or powers conferred upon the Viceroy by this measure. 

Str S. lloarc: The answer to my Noble Friend is that there will bo no 
such power. 

Sub-S. (2) carries out the separation Iietweeii Feder.il functions as clistingiiished 
from the Crown functions emphasised in S. 3. 

For the Go\crnor-tk'ner.d’s Secretary and staff, see S. 305. 

As to the exercise' of the executive, authority between the dates of the commence¬ 
ment of Trovincial autonomy mid the inauguration of the Federation, .see S. 313. 

Fixient of executive 8 . (1) Subject to the provistoni of this Act, 

authority of the Fe- the executive authority of the Federation ex¬ 
deration. tends— 

(a) to the matters with respect to which the Federal Lcgislatute 
has power to make laws; 

(b) to the raising in British India on behalf of His Majesty of 
naval, military and air forces and to the governance of His Majesty's 
forces borne on the Indian establishment; 

(c) to the exercise of such rights, authority and jurisdiction as are 
exercisable by His Majesty by treaty, grant, usage, sufferance, or other¬ 
wise in and in relation to the tribal areas: 

Provided that— 

(1) the said authority docs not, save as expressly provided in this 
Act, extend in any Province to matters with respect to which the Provin¬ 
cial Legislature has power to make laws; 

(li) the said authority docs not, save as expressly provided in this 
Act, extend in any Federated State save to matters with respect to which 
the Federal Legislature has power to make laws for that State, and the 
exercise thereof in each State shall be subject to such limitations, if any, 
as may be specified in the Instrument of Accession of the .State; 

(iii) the said authority does not extend to the enlistment or enrol¬ 
ment in any forces raised in India of any person unless he is either a 
subject of His Majesty or a Native of India or of territories adjacent to 
India; and 

(iv) commissions in any such force shall he granted by His Majesty 
save in so far as he may be pleased to delegate that power by virtue of the 
provisions of Part I of this Act or otherwise. 

(2) The executive authority of the Ruler of a Federated State shall, 
notwithstanding anything in this section, continue to be exercisable in that 
State with respect to matters with respect to which the Federal Legislature 
has power to make laws for that State except in so far as the executive 
authority of the Federation becomes exercisable in the State to the exclu¬ 
sion of the executive authority of the Ruler by virtue of a Federal law, 

NOTES. 

Executive Power of Federation. Sub-S. (1) .—Dcalmg with sub-S. (1), the 
■Salicitor General said “The authority that wc arc dealing with is the executive authority 
of the Crown so far ,is it is cxcrcisahlc in India. The terminology is not unusuaL 
The suh-S. [(1) of S. 7] reads: 

“Subject to the provisions of this Act the executive authority of the Federatjion 
shall be exercised on behalf of his Majesty by the Governor-General.” 

“When we come to S. 8, wc arc dealing with the exccutbo authority of the 
Federation, which the previous section says shall be exercised on behalf of His 
Majesty by the Governor-General, and you are simply describing the scope of that 
particular portion of the executive authority which will be exercised by the Governor- 
General on behalf of His Majesty according to the provisions of the Act as the 
executive .luthority of the Federation. (iPor/ J)eb. Vol. 298, Col 1262.) 
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Scope of Executive Power. Sub-S. (1) (a).—Gfiicj-alJy speaking cxcrutivo 
pinvcr Is (1lii\C( 1 from legislative power. Tins is m the main, true of federal con- 
stiliitioiis with a double enumeration—as in Can.ida—i.^', where the powers of both 
the units as well as the fcder.d centre are both enumerated. “Executive power is in 
many situations that arise under the statutory constitution of Canada conferred by 
implication in the grant of I'egislative pow'cr,?' Lord Hald-me in /ioiuinsu Creek 
(lOld Mwiiiy Co. %. Rex. (1916) 1 A.C 566 at p 580., S. H (1) expressly so enacts 

A didiculty IS however created by the ‘triple enumeration’ of powers in this Act. 
In the case of the subjects eniiineratjed in list 111 in respect of which also the 
Federal Legislature has power to make laws where does the executive power 
reside? In Australia, where the mam enumeration is of the concurrent powers, 
(S. 51. (dminunwealth of Australia Act), it has been held to reside in the States 
until the legislative power of the Commonwealth is exercised. That is m.iinly based 
on the underlying principle of the distribution of powers adopted there, that all 
lesiduary powers are vested iii the States; ami this would ceitainly not be correct 
with regard to the scheme of this Act The answer is to be found in proviso (i) which 
expressly states that the executive power of the bVderation docs not extend in any 
I’roMiice to matters with respect to vvlmh the I'rovincial legislature may have power 
to make l.ivvs, i.e, it does ni>t apply in (lovcrnor's I’rovinces to concurrent subjects 
as .specially provided for. .S<v 12() (2). 

Sub-S. (1) (b) —This sub-section has to be rea<l with S 11 which reserves 
the department of defence, and tribal areas and therefore though these subjects arc 
within the ambit of the b'edcral Government and aro b’edcr.il .Subjects are reserved to 
the Governor General. Sir S. Hoarc explained the position thus: “This is simply 
the constitutional method of expressing the position which has been accepted by 
evcryliody, namely, ihat while defence is a federal subject, as indeed it must be, 
defence under this bialutc, directly and indirectly, is reserved to the Crown”. 

Proviso I. Federal executive power in Provinces - -See for instance 
.S. 102, empowering the Federal Legislature to Icgisl.ito on J'rovinciai Sulijects for 
Provinces in an emergency, S. lOJ-Legislation by cons;tit and S 106 legislation 
to give elTect to international .igrecuicnts. S. 126 (2)-l’ov\er to give directions 
in respect of matters in the concurrent List Jl. 

Proviso II.—Paramountcy is outside the executive power of the Federation. In 
.so f.ir as St.ites which enter the Federation cede to the bodcral legiblature the power 
to legislate on certain inatlcr.s, the executive power of the Fetleration will he 
applic.il)le 111 those .States. To that extent the Crown’s prerogative or treaty power 
of acting 111 the ficbl of paramountcy is cut down, but beyond it the rights 
of the Crown stand iinatTected. 'J'he position has thus l>ecn i.vplamcd l>y the .Secretary 
of State. 

“P.aramoiintey is the term commonly used to describe the powers of the 
Crown in its relation to the Slates. The Crown is hound by engagements of 
great variety, only some 30 of them hovvewr, being treaties with the Indian 
States. 'I'hc nature of the uiulert.iking has varied with the circumstances m which 
the relationship arose A common feature of great significance is that the Crown 
accepted responsibility for the States’ external relations and their inlerual and 
external defence- These contractual obligations embodied in the treaties have, with 
the growth of the Crown’s authority throughout Imlia, been supplemented by usage 
and by the course of events. The Crown’s suzerainty has been established for 
generations. When the Crown took over direct authority m India from the Fiast 
India Company, Lord t3amiing made the following pronouncements: 

‘The Crown of England stands forth the unquestioned ruler and paramount 
power I'l all India . . . There is a reality in the suzerainty of the Sovereign 
of England which has never existed before and whicli is not only felt but eagerly 
acknowledged by the Chiefs.’ 

“I quote a second pronouncement which has an important bearing on the question, 
and which illustrates some of the applications of paramountcy. I take Lord Minto’s 
statement in 1909: 

‘Our policy is with rare exceptions one of non-iiitcrfercnce iiil the internal 
affairs of Native States. But iu guaranteeing their internal independence and in 
undertaking their piotcction against external aggression, it naturally follows that 
the Imperial Government has assumed a cert.ain degree of responsibility for the' 
general soundness of their administration and would not consent to incur the 
reproach of being an indirect instrument of misrule. There arc also certain matters 
in which it is necessary for the Govcmmeiil of India to safeguard the interests of 
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the community as a whole, as well as those of the paramount power, such as railways, 
telegraphs and other services of an Imperial character. But the relationship of the 
supreme Government to the States is one of suzerainty.’ 

“These latter matters, railways, telegraphs and so on, mentioned hy T,ord Minto 
will now come within the Feileral purview and, if a State accedes to the Federation, 
parainonntcy will not he applicable to that extent; paramoiintcy will to that 
extent he limited. This is where paramoiintcy is directly affected by our delibe¬ 
rations. In other respects, whether a State federates or not, paramoiintcy must 
remain a fad affecting its reh-tionship to the Crown ” -fFur/. Di’y. 299, 

Col. 1335.) 

“Territories adjacent to India”: Sub-S. (1) Proviso III.—/T/r Jhithr- 
“The intention of the sub-seclion is to exclude the enlistment of foreigners except 
as regards subjects of Iinlian .Stales which are ineluderl in the term “native of 
India,’’ and (iurkhas who are included uii.ler the term "lerrilories adjacent to 
Indi.i’’. fFur/. Pef,. F.7. 299. Col 1259). 

Federal Executive authority in Indian States: Sub-S. (2) is really in 
the nature of a proiiso to I’nniso II of .Sub-S. fl). 

“The executive authority of ihe l-< deration depends upon the items in the 
legislative list. Some appnheii -iioii was felt lh.it the Si ile. bv acceding in respect to 
a published subject, it might eiititli ilie Federal Executive authority to start 
interfering in the St.vte, although no Federal Eaw- had hem passed dealing with 
that subject, ft was never intended that that shoubl be the result and indeed it is 
necessary that the executive authority of the State should continue to function in 
order to deal with the matter. This sub-section is intended to make it clear that 
the executive authority has no power until a law is passed entitling it to deal with 
It. (Car. Pcb. Vol 302, Col 035). Cf. S. 128 (1). 

Administration of Federal Affairs. 

9. (1) There shall be a council of ministers, not exceeding: ten in 

number, to aid and advise the Governor-General 
Council of ministers. jji exercise ot his functioii.s, except in so far 

as he is by or under this Act required to exercise his functions or any of 
them in his discretion: 

Provided that nothing in this sub-section shall be construed as pre¬ 
venting the Governor-General from exercising his individual judgment in 
any case where bv or under this Act he is required so to do, 

(2) The Governor-General in his discretion may preside at meetings 
of the council of ministers. 

(3) If any question arises whether any matter is or is not a matter 
as respects which the Governor-General is by or under this Act required to 
act in his discretion or to exercise his individual judgment, the decision of 
the Governor-General in his discretion shall be final, and the 
validity of anything done by the Governor-General shall not be called in 
question on the ground that he ought or ought not to have acted in his 
discretion, or ought or ought not to have exercised his individual judgment. 

NOTES. 

Basis of the Section.—Hm wily speaking the basis of the Bill is th.it the executive 
authdiity of the Iwdcratioii is in the Governor-General. Therefore, executive acts 
.ire the liov eriioi--(reiieiar.s acts, and in the ab.sencc of any specific word.s he, of course, 
acts on the .'idviee of Ministers, |.v.v Para. IX, dr.-ft Instrument of Instruction.s.j If 
the words, “in his individu il judgment,’’ arc inserted, they arc inserted in respect of 
matters, which are within the ministerial sphere, where however the Governor-General 
has a special resjioiisibility. The Governor-General is reciuired to exercise his 
functions at his iliscrcliun in ficldsi which arc outside the sphere of ministeral res¬ 
ponsibility. Pari. Peh. Vol. No. 301, Col. 1619. 

The Council of ministers are to aid and advise the Governor-General. The 
Government of India Act 1919, S. 52 f3) enacted that the Governor sh.-!!! be guided 
l)y the advice of his ministers unless he secs sufficient cause to dissent from their 
opinion—thus reproducing in terms Clause VI of the Instrument of Instructions to 
the Governor of New South Wales and other Australijm States. The obligation 
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to be Riiidcfl by the advice of the minister'? is now enforced by the Instrument of 
fnstructions issued to the Govcrnor-fiencriil and the Goveniors (Q. IX) and his 
power to dissent from the advice of the ministers is specifically restricted to the 
special responsibilities enumerated in the Act and to the other cases where he is 
by the Act expressly directed >o act in the exercise of his individual judgment. 

The Draft Tiistrument of Instructions Para TX, runs as follows:— 

“IX. In all matter*? within the scope of the executive authority of the Federa¬ 
tion, save in respect of those functions which he is required by the said Act to 
exercise in his discretion, our Governor-General shall in the exercise of the powers 
conferred upon him lie guided by the advice of his Ministers unless in his opinion 
so to be guided would be inconsistent with the fulfilment of any of the special 
responsibilities which arc by the said Act committed to him, or with the proper 
discharge of any of the functions which he is otherwise by the said Act required 
to exercise on his individual judgment; in any of which cases our Governor-General 
shall, notwithstanding his Ministers’ advice, act in exercise of the powers by the 
said Act conferred upon him in such manner as to his inellvidual judgment seems 
requisite for the due discharge of the responsibilities and functions aforesaid. Rut 
he shall be studious so to exercise his powers as not to enable his Ministers to rely 
upon his speci d responsibilities in order to relieve themselves of responsibSities 
which arc properly their own 

In. his discretion and In his individual Judgment —Matters in his dis¬ 
cretion are those which the Governor-General is not under any constitutional obliga¬ 
tion to seek ministerial advice. These relate mostly to the povvers of the Governor- 
General as regards the three reserved departments specified in S. 11 and certain 
fnnrtl.ms such as: 

fl) The nower to dissolve, prorogue and stimmoii the legislature; including the 
power tto summon joint Sessions in the event of ilisagreemcnt between the Iw'O 
chambers. 

f2) The power to .appoint and dismiss mini^Urs. 

f.l) The power to assent to, withhold assent from RilK or to reserve them 
for the signification of llis Afajesty’s pleasure. 

(4) The grant of previous sanction to the introduction of a certain class of 
legislative measures. 

fS) Administration of Rritish Raliichist.in, Andamans, Nicobar Islands. 

Xotw'ithsfandiiig that roiislitutionally ministers have no right to fender advice 
ill respect of such discrefionaiy matters, the Governor-General is directed hv the 
Tnslrumerit of Inslrnctions to encourage the practice of, joint consiillalion between 
himself his counsellors and ministers. 

The Draft Iiistriimeiit of Tnslniclions I’ara XVFf runs as follows- — 

XVTI. Although It IS provided in the said Act that the Governor-General shall 
exercise his fuuction.s in part in his discretion and in part with the cii'il and advice 
of Ministers, iicverlhelcss it is Onr will and pleasure that Onr Gov'ernor-Gcncral shall 
encourage the practice of joint conuilt ition between himself, his Counsellors and 
bis Afinisters. And seeing that the Defence of India must to .an increasing extent 
be the concern of the Indian people it is Diir will in especial that onr Governor-General 
should have regard to this instruction in Iiis administration of the Department of 
Di feiice; and notably that he sha.!! hear in mind the desirability of ascertaining the 
views of his ATinisters when he shall have occasion to consider matters relating to 
the general policy of appointing Indian ClfTieers to Our Indian Forces, or the 
employment of Our Indian Forces on service outside India. 

Jl/r Urrheri U’iUiauu asked T gather that when the Governor-General acts in' 
his discretion it is a case where he acts without hein'jr under* the obligation of con. 
suiting his ministers at all, and th.at lie acts perfectly freely. On the other hand, 
when he exercises his individual iudgment, that is a case where he consults his 
ministers hut is not obliged to take their advice and, therefore, his final decision may or 
may not disagree with the advice tendered to him by his mini.sters. The an.swcr was:— 
“Quite clearly in this clause wc arc setfing up a system which is not ihc same 
as the system that prevails here. Whore there is a relationship between 
the Sovereign and the Ministers here, the Sovereign .acts on Ithe advice of his 
Ministers, that is to sav, the Sovereign does not act in his diserdtion and does not 
exercise his inilividnal iudgment so far as constitution.al issues arc concerned. 
Rut, under the Constitution we arc building up, there are three ways, apparently 
in which the Governor-General may act. First of all, there are cases described in' 
the measure where he makes his own decision* subject only, of course to the 
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provisions of any Instrument of Instructions issued to the Governor-General as 
provided in Cl. 13, but, subject to that limitation, at least so far as ministers are 
concerned, it docs not matter to them what lus relationships may be with the 
Secretary of State when he is acting in his own discretion. That is the first case 
where! he acts withoitt reference to the ministers at all. The next case is where he 
asks his ministers for their views, and, having obtained them, he then takes his 
own decision, again, howe\er, as I understand, subject to the provisions of 
Cl. 14. Finally, there is the case where, presumably, under the Bill the ministers 
who are appointed, as will be s«‘cn in sub-S. (1), not merely to aid him, but to 
advise him. In those cases they arc entitled to tender advice, as ministers here 
tender ar\ice to the Sovereign and in that case the Governor-General is bound to 
take their advice, subject however, of course, to the provisions of G. 12, where 
the question of the special responsibilities of the Governor-General arise (Part. 
DCh. Vol. 29R, Cnl. 1328) . 


The Soliiilor General - “The wordsi “individual judgment” are used in relation 
to actions by the Governor-General on bis indi«idnal judgment in the ordinary 
sense of the wand vvHtbin the ambit, in which normally he would be acting on the 
advice of his Ministers. If within that ambit it is sought to give the Governor- 
(reneral special powers or responsibilities, then the words “individual jinlgment” arc 
used. They arc defined in Cl 12. The words “in his discretion” are used where 
the Governor.General will be acting on hit. own judgment but in an area outside 
that field. For example, in Cl 11 the functions of the, Governor-General in res¬ 
pect of defence are to be exercised by him in his discretion... .My Honourable 
friend asked tme further point whether when the words “individual judgment” arc 
useii the Governor-General can act without consulting his Ministers. The answer 
IS that as quite obviously that action is in the field where normally he would be 
acting on the advice of his \finistcrs, no cleavage between them as to right of action 
can possibly have arisen, except of course as a result of something that has happencil 
and has been ilisciissed; but, of course, once he had decided that within that field 
actum inii.st be taken, he would take it Take quite an impossible case Suppose 
that Ministers simply do not ttirn np. Then, of course, he must take the action in 
order to c.irrj- out tbc obligations conferred upon him T do not think that the 
sort of test of consultation or lum-consiiltation is really the clue to the meaning. 
The clue is that the words “individual jiulgmeiit” are used in respect of powers 
within the area in which norm.illy in ordinary times he woubl be acting on the 
.idvicr of hi.s Ministers The words “in his own discretion” are used in respect of 
powers and functions outside (hat are*..” (Pari Deb. Vol 298, Cols. 1335-36). 


Sub-S. (3).— Mr. Butler “The .Suh-soctiem i.s vit.il to the scheme on which the 
powers of the Governor-General and the relation of his ministers is built up. It 
enables him to decide fin.-illy whether a jiarticular question f.-ills within his discretion¬ 
ary powers, and jircvcnts questions heing raised in the courts or otherwise as to 
whether he has or has not exercised his discretion and his individual judgment in 
any ease. It is essential in these matters of the relationship of the Governor, 
(icncral to his Ministers th.it the discretion in these matters should rest with the 
Goyernor-Gcncral himself; otherwise, there w<mld he great opportunities for con¬ 
fusion as to whether they fall within a reserved dejiarlincnt or w’ithin his special rcs- 
jumsibilities. (ParJ Deb. Vol 298, Coh. 1332-33). 


The remedies in c^'Se of conflicts hetvveen the Governor-General and his ministers 
as to the matters mcnti<iiicd hcniii would appear to he three. 

(1) Ucfcrcncc to the Federal Court tinder S 213: Can the Governor-General 
consult the b’ederal Court uiulcr S. 213, whether any particular matter falls within 
his ‘discretion’ or uistified the exeicisc of his ‘individual judgment’. The Attorney 
General answered ‘yes’ to a questii,n from Sir .Stafford Cripps, and added:— 


“I can understand that if a discussion arose hetween ministers and the 
Governor-General as to whether a particular matter came within the Governor- 
General s discretion or within his powers of acting on the advice of his Ministers, 
it would Im a matter of vital public importance. One would assume that the 
Governor-General has the povyer, if he wishes, under S. 213 to refer the matter, 
as to whether it was within his discretion or not to the Federal Court. That may 
provide a safety valve on matters of dispute between the two.” But of course the 
reference can only ho at the instance of the Governor-General. (Pari Deb. Vol 298, 
Col 1331). 

(2) The matter may also be referred to the Privy Council under S- 4 of the 
Judicial Committee Act 1833. 
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(J) An appeal to the Secretary of .State who might under S. 14 give the 
Govcriior.dencral directions in regard to the matter. 

The Governor-ricncral being responsible to the Secretary of Slate in respect of 
inafters within his discretion, and where he exercises his individual judgment the 
action of the rro\crnor-Gcneral in those matters can be called in question in Parliament. 

10. (1) The Governor-General's ministers shall 

Other provisions be chosen and summoned by him, shall be sworn as 
as to ministers. members of the council, and shall hold office during 

his pleasure. 

(2) A minister who for any period of six consecutive months is 
not a member of either Chamber of the Federal Legislature shall at the 
expiration of that period cease to be a minister. 

(3) The salaries of ministers shall be such as the Federal Legisla¬ 
ture may from time to time by Act determine and, until the Federal Legis¬ 
lature so determine, shall be determined by the (Jovernor-General: 

Provided that the salary of a minister shall not be varied during his 
term of office. 

(4) The question whether any and, if so, what advice was tendered 
by ministers to the Governor-General shall not be inquired into in any 
court. 

(5) The functions of the Governor-Ciencral with respect to the 
choosing and summoning and the dismissal of ministers, and with respect 
to the determination of their salaries, shall be exercised by him in his 
discretion. 

NOTKS. 

Sub-S. (1).—This follows the usu.il form adopted in liic Dominion constitutions. 
SVe .S. 11, Jiritisb North Amcnc.i Act. S. 62 Commonwealth of Austr.dia Act, 
S. 12 Union of South Africa Act. In the Irish Knv State the appointment is in 
form by the Governor-General but he h.is to appoint the nominees of the President 
of the Executive Council. Art- “il. The m.inner in which the Governor-General 
IS to choose his ministers is contained in par.u \'lll of the draft Instrument of 
liisiriictions which runs as follows- 

V'JII. In making appointments to his Council of Ministers Our flOvernoi-General 
sh.ill use his best endeavours to select Ins Ministers in the following manner, that is to 
s.iy, III consultation with the person, who, in his judgment, is most likely to command 
a stahlc majority in the Legislature, to appoint those persons (including so far as 
practicable representatives of the federated States and members of import.uit minority 
commumlics) who will best be in a position collectively to commaml the confidence 
of the Legislature. Hut, in so acting, he shall hear constantly in mind the need for 
fostering a sense of joint respoiisilnlily ,imong his Ministers. 

Sub-S. (2)—The Constitution Acts of South Africa (S. 14) and of the 
Viistralian Commonwealth (S. 64) contain similar provisions, with the period of 
.1 mouths instead of six as here. The Irish Krce State Act, [S. .“iZl requires that 
ministers should he members of the legislature. 

Kxi>laiiiing the reasons which led (iovcriiment to recommend the sub-section, 

S'lV .S' flonrc said - “It is a (iiicstion which has been considered time after time.' 
First oi all there was the Statutory Commission They considered a variety of 
alternatives for a non.T’arliamcntary IVlinistcr- They considered the possibility of 
htiving a Minister of this kind, and then considered the more general proposition 
and made a very tentative suggestion that where the other Ministers wished for a 
Minister of this kind such .a Mini.stcr might he appointed, leaving it optional and 
dependent upon the desire of lIic other Ministers. 

“Then followed di.scussions with the Indians at the Round Table Conference 
and w’c found that rightly or wrongly every Indian—I do not think there was a 
single Indian of a contrary opinion—^was. violently against this proposition. They 
were violently against it because they thought that it was the thin end of the wedge 
for reintroducing the ofTicial block. That may he good reason or it may be a bad 
reason, hut it certainly was a vcr>- strong reason in the minds of the Indian delegates. 
Then came the Joint .Select Committee. They considered this question. We 
considered all fhe kind of issues that have been raised by hon. friend the Member 
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for Altrincham (Sir E. Grigg). It is disclosing no confidence when I say that a 
good many members of the Committee at one time were attracted towards the 
proposal, and I was instructed to make inquiries from the Government of India and 
from the Provincial Governments as to their views on the question Every one of 
those Governments, the Go\crnmcnt of India and every single one of the Provincial 
Governments were against it. 

“They said, “It will not work unless it has the appnnal of tlid Ministry. You 
will never have the approval of the Ministry because we, the Government of India, 
and we, the Provincial, Governments, do not contemplate any possibility i. f an Indian 
Ministry ever agreeing to a Minister of that kind”. Having regard to those very 
strong views, the Joint Select Cviminittee came to the conclusion th.it it was not worth 
while pressing a proposition that certainly was not going to be accepted and that 
was not going to work. More so, because f believt that under the provisions of the 
Kill and under the Joint .Select Committee we seek to meet almost all the contin¬ 
gencies to which allusion has been made in the couise of this Debat'e, and wc meet 
them in the Federal Centre It is with the h'cdc-ral Centre that we arc now dealing 

“In the l-'eileral Centre there is .i Second Chamiicr. In that Chamber there are 
a number of nominated members. It is possible for the Governor-General, if need 
he, to use one of his nominations fe>r an appointment of this kind. I suggest that 
to the Committee as much the lust way to meet a case ii> which the Governor-General 
and the Ministers require the services of someone who ts not already a member of 
the Federal Asscmlily Ky that method you will be achieving the end which T 
lielieve is in the minds of a good many hon Members this afternoon, and you will 
not be raising an unnecessary issue that will set against you, quite needlessly, large 
bodies of political opinion in India, b'or these reasons I suggest to the Committee 
that this is not a great question with issues of principle at st.ike. A minister has a 
period of six months before he need liecomc .t nicmher of one or other of the 
Chambers. In the case of the Ecdcrjil I.egislature if he fails to obtain a scat in the 
yVsscmbly or if he docs not wish to stand for the Assembly he can obtain a nomination 
for a nominated seal in the .Second (liamber. That being so, it is better to follow 
the advice, reached after long period of investigation, of the Joint Select Committee 
and not to adopt a proposal, however attractive it may be at fir.st sight, which 
certainty wtuild not work but would undoubtcdlv raise uii against it great bodies 
of Indian political oiiinioii.” {J'arL Dch. Fo/. 29H, i'oh lj76-7S.) 

Sub-S (3) —'I'he proviso is mtendid to pnvent the legislature compelling 
resignation of ministers by refusing their s.d.mes. This is a natural corollary of 
the provision th.it niiinsters hold office at the pleasure of the Governor-General 
ill his discretion (Sub-.S. (5) ). 

Sub-S. (4) --As the duty of the (lovernor-Geneial to be ‘guided’ by the advice of 
the Ministers is not statutory but is only a direction of the Instrument of Instruotions, 
and as the validity of anything done hy the Govcrnor-fiencral shall not be called in 
riuestioii, (including a court), on the ground that it was done otherwise than in 
accord.aiice with the; Inslnimcnt of Instructions issued to him, (S. 13 (2) ), it ncces- 
•sanly follows that the advice tendered by a minister cannot be relevant in any enquiry 
as to the validity of the Governor-Gcnerars Act. 

Sub-S. (5) - -Though the functions of the (iovernor-fJencral in respect of choos¬ 
ing the ministers is to be exercised in hts discretion, the Instrument of Instructions 
para VIII. directs him to use his best endeavour to select his ministers in consviltation 
with the person who in his judgment is most likely to command a stable majority in 
the legislature, those persons (inchnling so far as practicable representatives of the 
Federated States and members of important niiiioritv communities) who will best be in 
a position collectively to eommainl the confidence of the Legislature. In so acting he 
is to hear constantly in mind the need for fostering a sense of joint rcsponsihility 
among his ministers; 

The Act makes no provision for resignation by Ministers,, but they can of 
course terminate their office hy tcnilcring their resignation to the Governor-General. 


11 . (1) The functions of the Governor-General with respect to 

defence and ecclesiastical affairs and with respect to 
external affairs, except the relations between the 
Federation and any part of His Majesty’s Dominions, 
shall be exercised by him in his discretion, and his 
functions in or in relation to the tribal areas shall be 
similarly exercised. 


Provisions as to 
defence, ecclesiasti¬ 
cal affairs, external 
affairs and the tribal 
areas. 


4 
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(2) To assist him in the exercise of those functions the Governor- 
General may appoint counsellors, not exceeding three in number, whose 
salaries and conditions of service shall be such as may be prescribed by 
His Majesty in Council. 

NOTES. 

S. 11.— CJ. the C()ns,titution for Malti under the Letters I’iitcnt of 14th April, 
1921, whereundcr matters touchinj? the puhlic safety and defence of the Empire, and 
the general interests of British subjects not resident in Malta or of subjects 
in Malta if emergency endangers peace, order or good government of the territory 
are excluded from the competence of the Legi.slature Inirther, specific exclusions 
include all naval, militarv and air defence matter.s, cables, wireless etc, for defence 
.and imperial purposes, imports for the defence forces, etc. Scr Hals- Vol- XI, 
/». 130, ct seq 

The reservation of the admiiiislr.itioii of these tbr<e dejiarfinents in the hands 
of the rio\ernor-General acting in his discretion, withholding them from the domairt of 
ininistl-rial responsibility, cri-ates a sort of dy.irchy ami constitutes the most serious 
infraction of responsilnlity at the centre. 

“Although the Ke.ser\e<l Departments will be adniinistercd by the Governor- 
General on his sole responsibility, it would be impossible in jiracticc for the 
Governor-ticncral to conduct the affairs of these departments in isolation from 
the other activities of his flcnernment and undesirable that he should attempt to 
do so, e\cn if it were in fact possible \ i»ru<lcnt fio\einor.Gcncral would therefore 
keep his ministers and the adxisrrs whom he has selected to assist him in the 
Reserved Departments in the closest contact* ami. without blurring the line which 
will necessarily divide on the one b.ind bis personal iesponsibility for the Reserved 
Departments, and, on the vither hand, the responsibihtv of Ministers to the T-cgislaturc 
for the matters entrusted to their charge, he would so arrange the conduct of executive 
business that he himself, bis Coiinscllor.s and his r< sponsible Mmisters, .irc given 
the fullest opportunity of mutual coiisultalioii .md disin« ion of .ill matters—and 
there will necessarily be nianj- such—which c.ill for co or<linatioii of policy'- Ilis 
Maj'esty’s Government intend to secure the t mliodiinent of this principle in 
appropriate terms in the Governor-Geiicnd’s Instninnnt of rnstnictions.” {White 
Paper ProposalPara 23.) 

The draft Iiislrumenl of fnsti m tn>n« .iccordiiigly jirovides: (Para XVTT) : 
“And .SCImg that the Defence of India iniisl to an increasing extent be the 
concern of llie Indian people it is Oiir Will in especial that onr flovernor-General 
should have regard to this instruction in Ins admiiiistr.Uion of the Department of 
Defence; and notably tbal be sh.dl bear in mind (he desir.ibility of ascertaining the 

view of bis Ministers when he shall have occ.ision to consider matters rebating to the 

general policy of a)ipointuig Indian Oflicers to Onr Indi.in Forces.” 

Defence.—Use of Indian Troops outside India: S'lV ,V. Ifoare, said — 

“The <|iuslion is as folbms In the event of Indian troops being 
used otilside Imli.i, sboiihl their use only be upon the atlvice of the Indian 

ministers, or should it be at the ilisrrction of the Governor-General and 
not on the advice of the Tndi.in ministers'' Within that iiucstion there 
is another question. .Supposing the troops are being used outside India 

not for the defence of India but for some Tniperi.d purpose, should a 
distinction be ilravvn between that issue and the issue in w'hicb Indian troops are 
used outside India for Indian defence^ In the case where Indian troops are used 
for Indian defence outside India. I do not think there is likely to be any question 
arising at alb It must be at the discretion of the Govcrnor-General, who is 
responsible for the reserved Dcpirtment of Indian Defence. A more difficult issue 
arises in lihe event of Indi.an troops being used outside India for purposes other 
ih.iii the purposes of Indi.aii defence. 

“As to the second case, will the Committee first of all remove from 
their minds the doubt which arose when the Hon. Member was speaking 
about the cost? There is no question about the cost. The cost will not 
fall upon Indian revenues at alb In a c.;ise of that kind the whole cost would fall 
upon Briti.sh revenues If wc used Indian units for a purpose of that kind British 
revenues would find the money. There is, therefore, no question of cost at all. 
The question the Committee have to consider is: Should this use of Indian troops 
be made only upon the advdee of Indian ministers? 

Mr. /niiCy. .,jn such a case would British revenues find the pay and the cost 
of transport? 
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S'ir S‘ Hoarc .—The full cost. While the units were being used for this 
purpose their cost would fall upon British revenues. The riticstion I was putting 
to the Committee, was: .Should this he upon the advice of the Indian ministers or 
at the discretion of the Governor-General? The Joint Select 0)nimittee considered 
the issue, and I think many of us were anxious, if we could, to find a distinction 
between the two contingencies, but we came to the view that it was impossible to 
draw a statutory distinction between two contingencies, .-ind for this reason. If it 
is accepted that Indian troops can only be used outside India for purposes other 
than the purposes of Indian defence upon the advice only of an Indian ministry, 
then we should have to define in the Bill what is meant bv “the defence of 

India”, and that is almost an imiiossilile proposilicci. Obviously "the defence of 

India” means something much more than hoh’ing the Notlh-West Frontier. That 
being so, facing the impossibility of making this statuf«.ry d. finition, the Toint 
Select Committee came to the view—T think, on the whole, lightly—that the decision 
must in each case be taken by the Govenior-Getier.il at his disi-retion, and after 
consultation with the Federal .Ministers f eaniiot coiiten.plate any w'ngle case in 
which the Govcrno'--Gci!erab using troijjis outside India for purposes other than 
the defence of India, coiibi possibly ignore the view of his fediral ministry." 

The draft of the Instrument of Tiistruetions contains a clause directing 
the Governor-General t'o consult bis Ministers as to the emplo.vment of Indian 

troops outside India. See in this coiitu<lion S ISO of the Act 

The relative portion of p.aro. WIf of the draft Instniment of Instructions is 
as follows-— 

XVII. ... Our Governor-General sh.ill be.ir in mind the desirability of 
ascertaining the view of- lii> Ministers when he sh ill have occasion to consider 
matters relating to general policy of appointing Indian Officers to Our Indian 
Forces, or tlie emiiloymeiit of Our Indi.iii Forces on service outside India. 

External Affairs—^Ocfcnce is the primary reserved subject. As such ‘external 
affairs’ is a subject which vitally impinges on defence. But though the entire depart¬ 
ment of external affairs is reserved, it is not intended that the negotiation and con¬ 
clusion of commercial treaties should be effected without reference to the Ministers, 
.‘spi'aking on this subject Mf- Bittlrr ‘aid- 

“I would like to assure the Committee that there is no intention of taking out 
of the realm of those afilairs which are controlled by Ministers, and not by 
counsellors, the negotiation of commercial agreements. I think the matter was jiut 
most clearly in the Report of the Joint Select Committee, in the paragr.aph to which 
I have previously referred There they say: 

“Tri the United Kingdom, however, all agreements with foreign countries are 
made through the Foreign Office, .Any other arrangement would lead to grave 
inconvenience; but W'hen a trade or commercial agreement is negotiated, the Foreign 
Office consult and co-operate with the Board of Trade, whose officials necessarily 
take part in any discussions which precede the agreement. We assume that similar 
arrangements will be adopted in Ttulia, and that the nepartment' of External .Affairs 
will maintain a close contact with the Department of Trade or Commerce; but we 
are clear that agreements of any kind with a Foreign country must lie made by 
the Governor-General, even if on the merits of a trade or commercial issue he is 
guided by the advice of the appropriate Minister”. I do not think that any words 
of mine could improve or clarify that statement as to the future and without 
attempting, what I believe no constitutional lawyer would attempt, to define it any 
more clearly I would remind the Commiltiec that there is no intention of reserving 
to the Governor-General the negoti.ition of commercial agreements ” (Par/. Deh. 
Vol 298, Cols. 1411-12.) 

It would seem that a similar rule would apply to the selection of India’s 
representative on the I.eague of Nations. 

It will be noticed that ‘external affairs’ do not comprehend the relations 
between the Federation and any p.art of his Majesty’s Dominions—which would be 
within the competence of the Ministers. 

Ecclesiastical Affairs.—"Ever since the East India Company first went to India 
there has always been a provision for the chaplains of any British Army in India and 
any British religious services in India. It has always been recognised by every suc¬ 
ceeding Government that it was an obligation upon us not only to provide the proper 
material conditions for the Army and the services in India, but also to provide them 
with adequate spiritual ministrations. Speaking generally, the positHon to-day is that 
the expenditure of the ecclesiastical department covers, first, the chaplains for the 
Army, and, secondly, the chaplains for the services where the services need 
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spiritual ministration There was the question whether, that being so, it was 
necessary to have a separate reservation of the ecclesiastical ilepartment, whether 
it could not he regarded as one of the branches cither of the reserved 
defence department, or as part of the Army and the money voted for the service. 
On the whole we thought it wis better to deal with the ecclesiastical departmertt as 
it IS dealt with in the Bill. Wc have always made it clear that wc did not) contem¬ 
plate the ecclesiastical department going met a wi<lcr field than we have described, 
namely, speaking generally, ministration for the services and for the Army, and in 
order to show that that is onr view in S. 33, snh-S. (3, e), we give the limit of 
money that can he expended in the Ilepartment. We say that it shall not exceed 
42 lakhs of rupees. As far as wc can judge the expenditure is likely to fall rather 
than rise, and in any ease it will not exceed that amount.’’ f/Vr/. Oe/;. Vol. 298, 
Col. 1389 ) 

Tribal Areas—“Xfeans the are.is .dong the frontiers of India or in Baluchistan 
which are not part of British India or of Burma or of any Foreign State”. 
.S. .311 (1). 

The roserv.ition of this subject is isplicahle on two grounds. 

1. That the area in quislion is not part of British India. 

2 That from their situation the s.ifetv and administration of these areas are 
vitally reli.ted to the resenid sulijcct of defence, in fact the area, where th.it 
subject would be in almost continuous .ipcration. 


Special lespoiisi- 
hililies of (lovcrm'r 
(General. 


12. (1) In the exercise of his functions the 

Governor-General shall have the following special 
responsibilities, that is to say,— 


(a) the prevention of any grave menace to the peace, or tranquillity 
of India or any part thereof; 

(b) the safeguarding of the financial stability and creilit of the 
Federal Government; 

(c) the safeguarding of the legitimate interests of minorities; 

(d) the securing to and to the dependants of, persons vyho are 
or have been members of the public services of any rights provided or 
preserved for them by or under this Act and the safeguarding of their 
legitimate interests; 

(e) the securing in the .sphere of executive action of the purposes 
which the provisions of chapter III of Part V of this Act arc designed to 
secure in relation to legislation; 

(1) the prevention of action which would subject goods of United 
Kingdom or Burmese origin imported into India to discriminatory or penal 
treatment; 

{()) the protection of the rights of any Indian .State and the rights 
and dignity of the Ruler thereof; and 

(h) the securing that the due discharge of his functions with res¬ 
pect to matters with respect to which he is by or under this Act required 
to act in his discretion, or to exercise his individual judgment, is not pre¬ 
judiced or impeded by any course of action taken w’ith respect to any 
other matter. 

(2) If and in so far as any special responsibility of the Governor- 
General is involved, he shall in the exercise of his functions exercise his 
individual judgment as to the action to be taken. 

NOTES. 

Section 12; Sub-S. (1): General—"Special Responsibilities.”.—Speaking 
of Special Responsibilitic',, the White Paper stated- "They represent on 
the contrary (to quote a very imperfect hut significant analogy) a retention 
of power as substantial, and as fully endorsed by the law, as that vested 
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liy the constitution of the United States in the I’rcbidcnt as (‘ommander-in-Chief 
of the Army—but more extensive both in respect of their scope and in respect of 
the circumstances in which they can be brought into play. On the other hand; they 
arc not only not inconsistent with some form of responsible Government, but in the 
present circumstances of India it is no paradox to say that they arc the necessary 
complement to any form of it, without which it could have little or no hope 
of success.” (H’/ntc Paper Proposals, para 21.) 

“It IS desirable to explain the precise effect -which is eont^mpl.lted as the resuli 
of imposing upon the Govcrnor-Gineral these “special responsibilities”. In the 
first place, it should be made clear that unless and until the (,o\ernor General feels 
called upon to differ from his Ministers in the dischai gc oi a “special responsibility”, 
the responsibility of Ministers for the matters committ<-d to thtir charge remains 
complete. To take a concrete insl.incc, it will clearly be the duty of Ministers, 
rather than of the Governor-General himself, to ensure that the admiiiistration of 
their deparments is so conducted that miiioiilic- are not subjc..ied to unfair or 
prejudicial treatment. 'J'hc intention of allnluiting to the (io\ rnor-General a 
special responsibility for the protcctien of iniiioritks is to enable him, in any case 
where he regards the pioposals of the Munster in charge of a department as likelj 
to be unfair or prejudicial to a iiarticular minornv, in the last resort to inform the 
Minister concerned (or the Ministers as a body, if they gcncr.illy support the 
proposals of their colleague,) that he will be iiiiable to accept the advice tendered 
to him. Nor is it contemplated that the Govi mor-fieneral, having been vested with 
“special responsibilities” of the kiinl indicated, will fiinl it necessary to be constantly 
overruling his Ministers’ advice. The prc.sent pioposals iii general necessarily 
proceed on the basic assumption that i-vcry endeavour will be made by those 
responsible for working the roiistitutioii to approach the administrative problems 
which will picsent themselves in the .spirit of partners in a common enterprise. In 
the great bulk of cases, therefore, in day-to-day administration, where questions 
might arise alTecting the Governor-General’s “special responsibilities” mutual 
consullation should result in agreement, so that no question would arise of bringing 
the Governor-Gencrars powers in connection with his special responsibilities into 
play” {li'lutc Paper Proposals^. p,ira 26.) 

The draft Instrument of Instructions 1935, para. l.\ provides. “In all 
matters within the scope of the executive authority of the Fedcratum, save 
in respect of those functions which he is required by the said Act to ixercisc in his 
discretion, our Governor-General shall m the exercise of the powers conferred 
upon him be guided by the advice of his Ministers unless in his opinion so to be 
guided would be inconsistent with the fulfilment of any of the special responsi¬ 
bilities which arc by the said Act committed to him, or with the proper discharge 
of any of the functions which he is otherwnso liy the said Act rciiuircd to exercise 
on his indivuhial judgment; in any of which cases our Governor-General shall, 
nolwithstanding Ins Ministers’ advice, act in cxctcisc of the powers hy the said 
Act conferred upon him in such inaniier as to his individual judgment seems 
requisite for the due discharge of the respoiisihilities and lunctions aforesaid. 
Hut he shall be studious so to exercise his powers as not to enable his 
Ministers to rely upon his special responsibilities in order to relieve themselves 
of responsibilities which arc properly their own.” 

Sub-S (1) (a): Peace and Tranquillity.—This was a ‘speci.il responsibility’ 
even under the Act of 1919 S. 41 (2) in respect of which the Governor-General could in 
the terminology employed hy this Act in the ‘exercise of his individual judgment’. 
In fact this was the only ground on which the Governor-General could overrule his 
Executive Council. The Joint Parliamentary Committees derive this ‘responsibility’ 
from the Govcrnor-Gcnerars exclusive responsibility for the defence of India. 

The Instrument of Instructions does not specifically define the scope o£ this 
‘special responsibility.’ 

Sub-S. (1) (b): Financial Stability and Credit. 

The white paper thus describes the scope of this responsibility: 

“The object of the Governor-General’s special responsibility for “the safe¬ 
guarding of the financial stability and credit of the Federation” ia to confer 
on him powers to step in, if the need should arise, in the event of the policy of his 
Ministers in respect, for example, of budgeting or borrowing being such as to be 
likely in the Governor-Gciicrars opinion to endanger seriously the provision of 
resources to meet the requirements of his Reserved Departments or any of the 
obligations of the Federation, whether directly, or indirectly by prejudicing India’s 
credit in the money-markets of the world. The definition of this .special) responsi- 
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liility is drawn in somewhat wide terms not in order to diminish the field of 
rcsiionsilnhty of the Minsters, but owing to the difficulty of giving a detailed 
specification of financial operations or measures which might on occasion endanger 
stability and call for the use of the Governor-General’s powers. Paper 

Proposals, para 31-) 

Explaining the ratio of this special responsibility the Joint Parliamentary Com¬ 
mittee s.'.y; "Federal Mllli.^ters will become responsible for finance but it recognised 
to be a fundamental condition ol the success of the new constitution that 
no room should be left for doubts as to the ability of India to maintain her 
financial stabilrty and credit both at home and abroad and it isj therefore necessary 
to reseivc to the (ioveriior-Gcneral iii regard to budgetary arrangements and 
borrowing such essential powers as would enable him to intcnciie if methods were 
being pursued which would seriously prejudice India's credit in the money markets 
of the world. To this we might add that gra\c responsibility which would attach 
to the Governor-General m the matter of defence afford a further and no less 
cogent-reason.’’ A further reason is the obligation cast on the Federation for the 
payment of the pensions of persons recruited by the Secretary of State, in 
respect of which India has to remit to England .•■nmially about 4 million pounds. See 
sjiecial rcsiionsibility in Cl. (d). With re.spcct to this responsibility the draft 
instrument of instiuctions 1935 para X provides. 

X. It is Our will and pleasure that in the discharge of his special responsibility 
for safeguarding the financial st.ibility .and credit of the J-'ederation Our Governor- 
(jeneral shall in particular make it his duty to see that a budgetary or borrowing 
policy is not pursued which would, in his jiulgmciit, seriously prejudice fhe credit 
of India iji the money markets of the world, or affect the capacity of the Federation 
duly to discharge its financial obligations. 

Sub-S (1) (c):—Minorities.—Who arc the minorities to be protected? 

On this subject .Sir .S. Iloarc .said: “I come to the wider question raised by the 
right hon. and galkoit Member; his projiosal to extend ihe piotcction of minorities 
to political minorities. 1 feel sure that the more lion. Miinbcrs think about this 
proposition the more impossible they will find it to be m practice. Obviously, it 
would strike at the root of rcprcseutatiic Govcniment both in the Centre and in the 
i’rovinces it the Governor-General and the Governors were expected to intervene and 
set aside the decision of a majority on one day and put m it's place a decision of the 
minority. Further, it would put the Governor-General in an almost impossible 
position. What is the minority to-<lay may be the majority to-morrow. The 
(iovcrrior-Geiicral would thus he in tins position. In the first place, it would be 
impossible to carry it out, and, if be could carry it out it would strike at the root 
of representative institutions in the Centre and m the rnninccs and would do the 
very thing wc w'ish to avoid namely, encourage irresponsibility iji the Federal 
Legislature and in the Federal Executive, lii this case, when dealing with the 
minorities, wc mean, first of all, the six minorities w'hich have always been regarded 
as minorities in the phraseology wc use, and, in the second place, we mean the 
backward races and backward comimmities, which for one reason or another cannot 
pull their weight nndcr representative institutions. Those arc the minorities we 
Live in mind. \\ c deal with lliein in the general jihrasc that the Governor-General 
must have latitude in his interpretation of his responsibilities, but wc explain the 
way in, which he is to exercise Ins responsibilities in thd Instrument of Instructions, 
where wc follow c.\actly the recommendations of the Joint Select Committee as 
set out in paragraph 79. Let me remind the Committee of the effective words in 
that paragraph; 

“Nor do wc think that any good purpose would he served by attempting to 
give a legal definition of ‘minorities’, the only effect of which would be to limit 
the protection which the Governor’s special responsibility is intended to afford. 

No doubt it will lie the five or six well recognised and more important minorities 
m whose interests the Governor’s powers will usually be invoked; but there arc 
certainly other well-defined sections of the population who may from time to time 
rcipiirc protection, and wc can sec no jii.stific.ation for defining the expression for 
the purpose of excluding them. Wc need hardly say that we have not in mind a 
minority in the political or parliamentary sense, and no reasonable person would, 
we think, ever so construe the word. Nevertheless to prevent misunderstanding, 
we recommend that the Instrument of Instructions should make this plain, and 
further that this special responsibility is not intended to enable the Governor 
to stand in the way of social or economic reform merely because it^is resisted by 
a group of persons who might claim to be regarded as a minority.” (Pari. Deb- 
Vol. 298, Cofs. 1815-16). 
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Accordingly para. XI of the draft Instrument of Instructions provides 
“Our Governor-General shall interpret his special responsibility for the safeguarding 
of the legitimate interests of nimontics as requiring him to secure, in general, that 
those racial or religious communities for the memliers of which special repi esentation 
IS accorded in the Federal Legislature, and those classes who, whether on account 
of the smallness of their number or their lack of educational or material advant¬ 
ages or from any other cause, cannot as yet fully rely for their welfare on joint 
political action in the Federal I.egislature, shall not sii'tery or have reasonable 
cause to fear neglect or oppression. But he shall not legard as entitled to his 
protection any body of persons by reason only that they share a view on a parti¬ 
cular question which has not found favour with the majority. 

Further, Our Governur-Geiural shall ’-itcrjjrct the said spoci.il responsibility as 
requiring him to secure a due proportion of appointments in Oiir s'tmccs to the 
several communities, and he shall be gunled in this regard by the accepted policy 
prevailing before the issue of these Qiir Instructions unless he is fully 
satisfied that modification of that policy is essential in the inteicsi'. of the com¬ 
munities affected or of the welfare of the public”, 

Sub'S. (1) (d).—Note tlu use of the expri ssior. “who .ire or have been” in 
the public services and "to und to the dcpendo'its of persons”, etc— winch aro 
intended to cover cases of pen.sioiis to ollicials and tJicir dependants. 

The ultimate control o.*^ all services is by reason of this safeguard vested in the 
Governor-General in his individual judgment and therefore virtually by reason of 
S. 14 m the Secretary of State. 

Sub-S. (1) (e).-'i'hesc relate to di-scriminatory legislation in regard to trade 
and the protessijons against persons natural or artificial, domiciled in the United 
Kingdom. The draft instruments of Instructions of 193.L I'ara. XITI deals with 
this topic and prescribes how the power under this stib-clause should be exercised. 

“XIII. The special responsibility ol Our Governor-General for securijig in the 
.sphere of executive action any of the purposes which the provisions of Chapter HI of 
I’art V' (which deals with discrmnnation) of the said Act are dcsigncrl to secure in 
relation to legislation shall iie construed by him as requiring him to differ from 
his Ministers if in his individual judgment their advice would have effects of tlic 
kind which it is the inirposc of iho said Chapter to prevent, even though the advice 
so tendered to him is not in contlict with any specific provision of the said Act”' 

Sub-S. (1) (f).—These rebite to the protection of the goods only of the United 
Kingdom not of the Colonics or dependencies of the United Kingdom in respect of 
which the Federal Legislature and the Federal ministry might take action of the 
sort hereunder prolnbitcil if such a course of action is warranted or required by the 
circumstances of the case. The manner m which this “Special responsibility” 
should be exercised is set out m para. XIV' of the ilraft Instrument of Instructions 
IWS; 

“XIV. In the discharge of his special responsibility for the prevention of 
measure which would subject goods of United Kingdom origin imported into India 
to discriminatory or penal treatment, Onr Governor-General shall avoid action 
which would alTect the competence of Ins Government and of the Federal Legis¬ 
lature to develop their own fiscal and economic policy, or would restrict their free¬ 
dom to negotiate trade agreements whether with the United Kingdom or with ether 
countries for the securing of mutual tarilt concessions; and he should intervene 
in tariff policy or in the negotiation of tariff agreements only, if in his opinion, the 
main intention of the policy contemplated is, liy trade restrictions to injure the 
interests of the United Kingdom rather than to further' the economic interests of 
India. And w'C require and charge him to regard the discriminatory or penal 
treatment covered by this special responsibility as including both direct discri¬ 
mination (whether by means of differential tariff rates or by means of differential 
restrictions on imports) and indirect discrimination by means of differential 
treatment of various types of products; and Our Governor-General’s special res¬ 
ponsibility extends to preventing the imposition of prohibitory tariffs or restrictions, 
if he is satisfied that such measures are proposed with the aforesaid intention. It 
also extends, subject to the aforesaid intention, to measures which, though not 
discriminatory or penal in form would he so in fact. 

At the same time in interpreting the special responsibility to which this 
paragraph relates Our Governor-General shall bear always in mind the partnership 
between India .vnd the United Kingdom within Our Empire which has so long subsisted 
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and the imilnal obligations which arise therefrom." In a situation .such as a general 
lioycott of Hritish goods cxeculiic action, it would seem, could be taken under the 
power conferred bj- this clause. 

Dealing with the matters dealt with in sub-cls. (e) & (/), 

•S ir .S'. Hoare said. 

“The position is that Jlritish trade with India is so exten.sive, and has existed 
for so many generations and has conferred sti m.iny benefits oil .India, that it has 
undoubtedly claimed special treatment. 'I'he basis of our proposal i.s this long 
partnership between llritish and Indian trade. That is the justification for the 
special safeguards th.it we propose for Hritish trade, namely, no discrimination 
aii<l recijirocily of treatment. The justification for this provision is this partner¬ 
ship between Great Hritain aiul India, the immense extent of Hritish trade with 
India and the interests that have grown up .is a result of them." Pari. Pi'h. Vol. 298, 
Col. 1835 

Sub-S (1) (g).—Ex|)l;iining the grounds for this .safeguard the .Solicitor- 
General said. 

“The position of the Princes as it has grown up under our rule in British India 
and our relations with the Princes arc matters which we think should be placed 
w'ithiu the scope of this special responsibility. There arc certain rights and pri¬ 
vileges which the Rulers have connected with guards, salutes and so on which it is 
intended should be subject to this special safeguard. The whole matter has grown 
up out of the relationships of States and their indeiiendent Rulers and the 
Crown and these rights and privileges which the Crown has granted in the past 
shi.uid be within the scope of this special lesponsibihty “ 

“The kii.d of dignities we have in mind are such as these the exemption of 
J’rinccs from airest in a civil suit under th.- Civil Procedure Code. This is a 
privilege lint has always been jiossessed by the Princes in India and which has 
always been accepted, so far as I know, by everybody. Then again, the Customs 
privileges exist. There are also the privileges which the Princes have of having 
their gu.irds and cscoits Privileges of that kind have alwav's existed, and so far 
as I know no substantial criticism has ever been made against them. And these 
privileges have always been assumed to be comprehended in the term “rights of 
the St.ites”. (Pari Pch. Vol. 302. Coh. 629-6^. 

Para XV of the draft liistrumenl of Instructions, 19,15 defines the scope of this 
safeguard. “XV. Our Governor General shall construe his special responsibility 
for the .protection of the rights of any Indi.in State as reiiuiring him to see that no 
actic.n shall be taken by his Ministers, and no Hill of t|it Federal Legislature shall 
become law, which would imiieril the economic life of .any State, or affect pre¬ 
judicially any right of any St.ite heretofore or hereafter recognised"', whether 
derived from treaty, grant, u'u.igc, suffcr..ncc or otherwise, not being a right 
appertaining to a matter in respect to which, in virtue of the Ruler’s Instrument 
of Accession, the b'cdcral Lcgislatuie maj make laws for his State and his subjects.” 

Sub-S (1) (h) IS merely an ancillary provision See for an instance S. 126 (3). 

Sub-S. (2): Individual Judgment.—The Governor-General can override 
Ins minister or ministers and direct that action be taken in accordance with his 
orders. 

13. (1) The Secretary of State shall lay before Parliament the draft 

^ . of any Instrument of Instructions (including any 

Provisions p to Instrument amending or revoking an Instrument pre- 
struedons. ° " viously issued) which it is proposed to recommend 

His Majesty to issue to the Governor-General, and no 
further proceedings shall be taken in relation thereto except in pursuance 
of an address presented to His Majesty by both Houses of Parliament 
praying that the Instrument may be issued. 

(2) The validity of anything done by the Governor-General shall 
not be called in question on the ground that it was done otherwise than in 
accordance with any Instrument of Instructions issued to him. 


"■The procedure for the determination of the right in case of a dispute rests 
with the Crown’s representative foi the conduct of relations with the States. 
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NOTES. 

Instrument of Instmctiotas. 

S. 13.—In the British Empire, historically the Instrument of Insti actions has 
been one of the weapons by which constitutional advance has been obtained. 
{rarl. Deb. Vol. 302, €ol. 620 ). 

But hitherto the usual practice has been for His Majesty in the exercise of 
his executive power issuing instructions and amending Mic same. Explaining the 
departure in the practice. Sir S. Hoare, said:— 

“In proposing this procedure we were not thinking of the .safeguard of the 
House of Lords but of the great importance of the Insunment of Instructions- We 
are making use of the Instruments of Instructions as the medium of directions, 
very wide in character, .and jt seemed inevitable that there should be Parliamentary 
sanction behind them. Indeed, Parliamentary sanction was demanded just as much 
by Indians themselves as by Members of this House or anothir place. I cannot 
conceive that the minority communities would be prepared to altovv' the Instrument 
of Instructions, under which directions are given to the Governor-General and 
'Governors as to their treatment of ininoritie.s, tio be altered without Parliamentary 
sanction.” (Purl. Deb. Vol. 302, col. 631). 

Sub-S. (1)— Sir S'. JIaare: “The Instrumciu of Instructions is in draft because 
it is a prerogative document issued by the Crown, and this and another place must 
therefore describe the document that they have before them as “the draft” even 
though in actual practice it m.ay be the fin;il form. There is, therefore, if 1 may say so 
to the Honourable Member, no substance in that point. The bigger point is aa to 
whether the Instrument of Instructions and future amendment' should be subject 
to Parliamentary sanction or not. It is a point which we have touched on more 
than once before and I submit th-it in the case of a type of document as important 
as this Instrument of Instructions obviously is, there should be the safeguard of 
rarliamenlary sanction. 

“Obviously, from the speech to which wc have just listened, there is in the minds 
of honour.ible Xfembers opposite the possibility of making drastic altera¬ 
tions, and if that be so, surely there sjiouhl bet parliamentary sanction bchitul them. 
Changes as big as that ought to be undertaken only by the medium of an amending 
Bill or liy formal resolution of both Hou.scs of Parliament. Indeed, it is interesting 
to remember that more than once the Select Committee attached importance 
to the safeguard of P.vrliamcntary sanction, for the reason that in these Instructions 
tlicrc .ire several paragraphs—the paragraph, for instance, about the gradual develop, 
nient of responsible government and the paragraph about the Indianisation of the 
army that are regarded as most important from the Indian point of view; and so far 
as 1 can rcmcmlicr it was Sir Tej Bahadur Sapru who himself originally suggested, 
in view of the importance of the Instrument of Instructions, that there should be 
Parliamentary sanction behind it”. (Par. Deb. Vol. 298, I'ol 1889-90). 

There arc obvious limitations on Parliament’s right to v.>ry the Instrument. 
For instance, Parliament might make consultations by the Governor-General with 
the mini«'lers compulsory even in the reserved department or in respect of those 
matters which are left to the Govcrnor-Gencr.d iji his discretion. But of course 
that is the limit to which Parliament itself can go, for to instruct the Governor- 
General to be guided by the e.dvice of the ministers ii< such a field also would run 
counter to the terms of the Act, and rarlhimcnt itself c.innot amend the Act to that 
effect without affecting the Instrument of Accession. See S. 6 (5), and Sch. II, 

(2) If the Governor-General contravenes the Instrument the only appeal is to 
the Secretary of State; the matter cannot be canvassed in Courts. 

The Instrument of Instructions is in reality the key to the understanding and 
working of the Act—that which determines the content of the forms prescribed by 
the statute. Following Dominion Constitutions, the Act vests the executive power 
of the Federation in the Governor.Gcneral but his constitutional obligation to be 
guided by ministers responsible to the legislature is expressly laid down by the 
Instrument, 

The enactment of the 'special responsibilities’ as the subjects in respect of 
which the Governor-General could dissent from his ministers and direct that action 
be taken in accordance with his decision, if it tends to define, serves also to emphasise 
the powers of the Governor-General to disregard the advice of his ministers. It 
is the office of the Instrument of Instructions to define with precision the scope of 
■each of these ‘safeguards' or 'special responsibilities’ and to designate the 
•occasions for the interference. That indicates the importance of the Tns,trument of 
Instructions in the mechanism of the constitution. 

5 
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The Instrument of Instructions of the (^vernor.Gcncral issued in March; 1937r 
just before the inauguration of the Constitution concerns i,tself only with the 
exercise of the I’owers of ihc Governor-General during the transition period governed 
by Part XIII of the Act. The draft of the Instrument of Instructions presented to 
Parliament in February, I93S> {Command Paper 4805) by the Secretary of State 
will be found infra. 

See further Notes to S. S3. 

14. (I) In so far as the Governor-General is by or under this Act 

required to act in his discretion or to exercise his 

Superintendence individual judgment, he shall be under the general 
State^***^^^*^*^^ control of, and comply with such particular directions, 

if any, as may from time to time be given to him by, 
the Secretary of State, but the validity of anything done by the Governor- 
General shall not be called in question on the ground that it was done 
otherwise than in accordance with the provisions of this section. 

(2) Before giving any directions under this section the Secretary 
of State shall satisfy himself that nothing in the directions requires the 
Governor-General to act in any manner inconsistent with any Instrument 
of Instructions issued to him by His Majesty. 

NOTES. 

S. 14 .—The zohite paper proposed : "In so f;>r as the (Jovcrnor-General or a Gover¬ 
nor is not advised by Ministers, the general requirements of constitutional theory 
necessitate that he should be responsiI)le to 'His Majesty’s Government and 
Parliament for any action he may take, and that the Constitution .should make this 
position clear. In the case of a Governor the chain of responsibility must 
ncccsisarily include the Govcmor-Gencr.il.” (While Paper proposals para. 43). 

Thi.s corresponds to S. 33 of the Government of India Act, 1919. 

Financial adviser 15, (1) The Governor-General may appoint a 

to Governor-General, person to be his financial adviser. 

(2) It shall be the duty of the Governor-General’s financial 
adviser to assist by his advice the Governor-General in the discharge of 
his special responsibility for safeguarding the financial stability and 
credit of the Federal Government, and also to give advice to the Federal 
Government upon any matter relating to finance with respect to which he 
may be consulted. 

(3) The Governor-General's financial adviser shall hold office 
during the pleasure of the Governor-General, and the salary ^nd allownces 
of the financial adviser and the numbers of his staff and their conditions 
of service shall be such as the Governor-General may determine. 

(4) The powers of the Governor-General with respect to the 
appointment and dismissal of a financial adviser, and with respect to the 
determination of his salary and allowances and the numbers of his staff 
and their conditions of service, shall be exercised by him in his discretion : 

Provided that, if the Governor General has determined to appoint a. 
financial adviser, he shall, before making any appointment other than the 
first appointment, consult his ministers as to the person to be selected. 

NOTES. 

Financial Adviser.—Finance is not a reserved subject but is within the field of, 
of ministerial responsibility. But as the Governor-General has a special respon- 
■sibility to safeguard the financial stibility and credit of the Federation, machinery 
had to be devised effectively to enable the Governor-General to exercise his 
‘special responsibility’. The ‘financial adviser’ is the mechanism so devised. The 
Financial adviser docs not supersede the Finance-minister—^but hia aid and advice 
is .ivailablc to the latter. 

Dealing with the position of the Financial adviser quoad the Ministers and his- 
appointment. Sir .S. ffoore said: 
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S. 16] 


"It would ini my view, be a great mistake for the Governor-General not to 
consult the Federal Ministers in an appointment of this kind. The ultimate 
appointment rests with him. There is no question of that at all, but it must be 
remembered that the financial adviser is intended to be something much more than 
a watch dog upon the Federal Ministers. I hope very much that he will be in the 
closest possible cont.ict with them, and he will be helping them with his advice, 
given them of course, of their own will, for he will have no statutory authority to 
tender advice. It is very desirable to have a man who is accessible to both 
sides in the Government, and I do not think that that need in any way detract 
from the clear, unblurrcd responsibility of the Governor-General, and from the 
position of the financial adviser as directly under th<- Governor-General.” (Par/- 
Deb. Vol. 208, Cols. 1901-02). 

The powers of the Ciovcrnor-Gcncral with regard to the .appointment being a 
matter within the Govornor-Gcneral’s discretion the Ministers have no constitutional 
right to be consulted—but having regard to the peculiar position the official occupies, 
consultation before appointment is siiecially provided fo,. 

The '•alary and allow.inces of the financial adviser and of the staff of the 
financial adviser are charged on the revenues of the Federation under S. 33 (3) (c) 
and therefore are not submitted to the vote of the Indian Legislature—S. 34. 

16. (1) The Governor-General shall appoint a 

Advocate-General person, being a person qualified to be appointed a 
or federation. judge of the Federal Court, to be Advocate-General 

for the Federation. 


(2) It shall be the duty of the Advocate-General to give advice to 
the Federal (Government upon such legal matters, and to perform such 
other duties of a legal character, as may be referred or assigned to him 
by the Governor-General, and in the performance of his duties he shall 
have right of audience in all courts in British India and, in a case in 
which federal interests are concerned, in all courts in any Federated State. 

(3) The Advocate General shall hold office during the pleasure of 
the Governor-General, and shall receive such remuneration as the Gover¬ 
nor-General may determine. 

(4) Tn exercising his powers with respect to the appointment and 
dismissal of the Advocate-General and with respect to the determination 
of his remuneration, the Governor-General shall exercise his individual 
judgment. 

NOTES. 

Federal Advocate general—Qualifications:— 

(1) The qualifications of the Federal Advocate-General which are the same as 
for a Judge of the Federal Court are enumerated in S. 200 (3) :— 

A person shall not be qualified for appointment as a judge of the Federal Court 
unless he:— 


(a) has been for at least five years a judge of a High Court in British India 
or in a bederated State; or 

(b) IS a barrister of England or Northern Ireland of at least ten years 
standing, or a member of the Faculty of Advocates in Scotland of at least ten years 
standing; or 

(c) has been for at least ten years, a pleader of a High Court in British India 
or in a Federated State or of two or more such Courts in succession: 

In computing for the purposes) of this Sub-Sec- [(3) of S. 200] the standing of 
barrister or a member of the Faculty of Advocates or the period during which a 
person has been a pleader, any period during which he has held Judical Office after 
he became a Barrister, a member of the faculty of Advocates, or a Pleader, as the 
case may be, shall be included. 

(2) The Advocate-General for the Federation docs not possess the same 
powers as the Attorney-General in England. For instance he will have no juris¬ 
diction or powers in relation to charities, as charities is a Provincial subject. See 
Sch. yil List ii item 34. Similarly he cannot sanction or start proceedings 
complaining of a public nuisance, as these would also fall within the Provincial 
field. Cf. the position of the Advocate-General under S. 114 (2) of the 
Cfovernment of India Act, 1919, where he was authorised to take such proceedings, 
as may be taken by His Majesty’s Attorney-General in England. 
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He has a right of audience in all Courts in India, in the performance of his 
duties. But the Princes insisted that his right of audience in the State Courts 
should he confined to those cases where Federal interests are involved. 

Besides advising the Federal Government, it would be part of his duty to 
represent the Federal Government in all Courts in the Federation and principally 
in the Federal Court. 

The Advocate-General by virtue of his office is entitled to spe.ik and otherwise 
take part in the proceedings of either Chamber, any joint sitting of the Chambers 
and any committee of any Chamber, but is not entitled to vote therein—S. 21. 

Under S. 225 (2) an application, for the transfer of a case involving the validity 
of a Federal Act pending before an inferior Court to the High Court has to be made 
by him. 

Sub-Cl. 4.—Explaining the reasons why it w^as provided that the appoint¬ 
ment, etc., should he in the exercise of the induidual judgment of the Governor- 
General, it was st.dtd: 

“No doubt he will perform functions performed by Law Officers here, hut 
he will have no political affiliation with the Ministry, and so far as Ministers 
rciiuire .a Law Officer in the political sense, that is to say, a man who will assist 
them m their Bills and political work, he will not be the Advocate-General but he 
will be a different individual who will assist them in their parliamentary work. 
Both Hon. Members arc right in saying that the Advocate.Gcneral will he adviser 
of the Federal Government, hut, of course, the Federal Government includes tjhc 
reserved departments and therefore he will advise the Governor-General and his 
councillors on those reserved departments with which the Ministry will not 
lie concerned 

“There i^ ..nother point which is of importance. .It being provided that this 
office .shall go on even though the responsible Government may change, it is, of 
course, of the utmost importance that the person selected for it should be a person 
who will command the confidence of successive Governments. We do not anticipate! 
that conflict will always or necessarily ever arise, hut having regard to those two 
facts, first, that he will advise as to the reserved departments, and, secondly , that 
it is of vital importanco that we should have a man who will command the confidence 
of the successive Ministries, we have provided that the Governor-General will have 
the controlling voice in the unfortunate circumstances of any difference arising as 
to who should he appointed to the office^’. (Fur. Deb. Vol. 29S, col. 1961). 

The salary and allowances of the Advocate-General are charged on the revenues 
of the Federation (.S. .13 (3) (c) ) and arc therefore not subject to the vote by the 
legislature (S. 34). 

.V(V further Notes to .‘s, 5.5, infra- 

Conduct of busi- 17. (1) All executive action of the Federal 
ness of Federal Gov- Government shall be expressed to be taken in the 
ernment. name of the Governor-General. 

(2) Orders and other instruments made and executed in the name 
of the Governor-General shall be authenticated in such manner as may be 
specified in rules to be made by the Governor-General, and the validity 
of an order or instrument which is so authenticated shall not be called in 
question on the ground that it is not an order or instrument made or execut¬ 
ed by the Governor-General. 

(3) The Governor-General shall make rules for the more con¬ 
venient transaction of the business of the Federal Government, and for 
the allocation among ministers of the said business in so far as it is not 
business with respect to which the Governor-General is by or under this 
Act required to act in his discretion. 

(4) The rules shall include provisions requiring ministers and 
secretaries to Government to transmit to the Governor-General all such 
information with respect to the business of the Federal Government as 
may be specified in the rules, or as the Governor-General may otherwise 
require to be so transmitted, and in particular requiring a minister to bring 
to the notice of the Governor-General, and the appropriate secretary to 
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bring to the notice of the minister concerned and of the Governor-General* 
any matter under consideration by him which involves, or appears to him 
likely to involve, any special responsibility of the Governor-General. 

(5) In the discharge of his functions under sub-sections (2), (3) 
and (4) of this section the Governor-General shall act in his discretion 
after consultation with his ministers. 

NOTES. 

Conduct of Federal Government. 

This follows from the provisions of S. 7 which vests the executive power of 
the Federation in the Governor-General. Whether th ■ matter he one in respect 
of which the Governor-General is unde: the constitutional obligation to be guided 
by the advice of the ministers, or whether be is acting in the exercise of his 
inditidual judgment or in his discretion the order would purport to be issued by the 
Govcrnor-fieneral. 

Under the Government of India \ct 1919 as under S. 33 “tin superintendence 
direction and contiol of the Civil and Military Government of India was vested in 
the Gm crnor-Gcncral Council, under S. 40 all orders and other proceedings of the 
Governor-General in Council were to he expr<*ssed to be made by the Governor- 
General in Council. 

Sub-S. (2).—Cy. S. 49 (1) of the Government of India Act 1919 as to 
authentication. 

The last part of the sub-section reproduces the 2nd para, of S. 49 (1) ibid. 

If the notification or other order is aiilhcnticatcd in the manner set forth 
it cannot be called in que-stion. on the ground that it was not an order issued by the 
Government. Sec Mahommed Rasa Sahib v. Sada-fiva Rao, 49 Mad. 49; Ananta 
Kunmr Chakraia>'ti v. Emperor, 62 Cal. 1041. Where however the notification is 
not authcnticalcn in the manner prescribed it must he proved as a fact that it was 
issued by the Governor-General, otherwise the notification would be invalid. Ekatmbara 
v. Commissioner^, Corporation of Madras A.I.R. 1927 M. 22. Cf. Commissioner, 
Corporation of Madras v. Ekambara Naicker, S3 ML.J. 603. 

Sub-S. (3).—In effect this sub-section reproduces S. 40 (2) Government of 
India Act 1919. The Governor-General h.is power under tlic terms of this sub¬ 
section to distribute portfolios among the several members of the council of 
ministers, and the ciualification in the concluding portion “in so far as it is not 
business with respect to which the Governor-General is by or under this Act 
required to act in his di.scretion”* carries out the main scheme of the Act which is 
to place such matters outsiile the sphere of ministerial control or responsibility. 

Sub-S. (4).—This enacts in statutory form the rules framed under the Govern¬ 
ment of India Act 1919, and as Dr. A. B. Keith points out “involves the grave in¬ 
convenience of placing the secretaries of department, in the position of compelling 
minis|ers to submit to the Governor-General issues which the minister may regard 
as within his sphere," with the added objection that it lays on the minister 
the impossible duty of inviting the Governor-General’s dissent. 

Sub-S. (5).—The framing of these rules which comprise the rules of business 
of both halves of the executive the counsellors and the ministers is kept outside 
ministerial control but they have to be consulted—one of the very few cases where 
the Act itself provides for consiilt.ition in the sphere of discretionary powers. 

See also Notes to .S, 59. 

CHAPTER III. 

The Federal Legislature. 

General. 

18. (1) There shall be a Federal Legislature which shall consist of 
Constitution o{ th. ‘h' Governor-General, 

Federal Legislature. Chambers, to be known respectively as the 

Council of State and the House of Assembly (in this 
Act referred to as "the Federal Assembly”). 

(2) The Council of State shall consist of one hundred and fifty-six 
representatives of British India and not more than one hundred and four 
representatives of the Indian States, and the Federal Assembly shall consist 
of two hundred and fifty representatives of British India and not more 
than one hundred and twenty-five representatives of the Indian States. 
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(3) The said representatives shall be chosen in accordance with the 
provisions in that behalf contained in the First Schedule to this Act. 

(4) The Council of State shall be a permanent body not subject to 
dissolution, but as near as may be one-third of the meinbers thereof shall 
retire in every third year in accordance with the provisions in that behalf 
contained in the said First Schedule. 

(5) Every Federal Assembly, unless sooner dissolved, shall continue 
for five years from the date appointed for their first meeting and no 
longer, and the expiration of the said period of five years shall operate as a 
dissolution of the Assembly. 


NOTES. 


The Federal Chambers 

Sub-S. (2).—Of the 156 representatives of British India, 150 are directly 
elected by territorial communal constituencies and 6 arc nominated by the Governor- 
General in In's discretion, Sch. I, I’.irt T, para. 3. The 104 representatives of the 
Imhan States are nominated by the rulers of the Federating Stales in accordance 
•with the representation provided for c.‘.ch State in the Table of Seats in Part II 
of the 1st sphedulc. The main criterion for the determination of the quantum of 
representation of each State is the dyn.isitic importance of the State as determined 
by the dynastic salute to which the ruler is entitled, as distinguished from the 
personal honours due to a ruler. The table has to be read subject to the provisions 
of Paras. 10 and 13 of PartTT. The Stales have been given the abovi- representation 
of 104 .Scats in accordance with the demaiul of the Princes to be provided with 
2|5th, of the seats in the upper house. 

In the Federal Assembly there is no nominated clement al all. The British 
Indian representatives arc elected subject to slight exceptions by the provincial 
lower houses, the meinbers of each communal group forming an electoral college 
and voting separately to fill the scats allotteil to the particular province and 
to the particular community in accordance with the principle of proportional repre¬ 
sentation by means of the single transfer.ilile vote. Schedule T, Part I, para. 19. 

The State representation is divided among the several States, mainly on the 
■principle of population and the total of 125 representatives allotted to the 
States IS in satisfaction of their demand to have 1|3 representation in the lower 
house, notwithstanding that in regard to the total population of India, the 
population of the Indian States i.s much less than 25 per cent. The strength of each 
chamber in relation to the other, roughly 2: 3 h.is been fixed mainly in view of 
the special machinery for resolution of deadlocks between the two houses, 7iz; 
Joint Sessions, and has been so determined that no measure which the bulk of the! 
States or the “minority communities” do not approve cap be carried through the 
legislature. See further notes to Schedule I. 

Sub-S. (5).—The life of the Legislative Assembly under the Government of 
India Act was 3 years but there was power under S. 63-D (1) (fe) to the Governor 
General to prolong its life. When a similar proviso enabling such prolongation of 
the Federal Assembly was proposed it was negatived on the ground stated by 
Mr. Butler: “The assembly under the terms of this measure will have a life of five 
years which, 1 may remind the Committee is two years more than the life of the 
Assembly as at present, which is three years. Moreover, the Government at the 
centre will be, according to the terms of this Bill, a responsible Government subject 
to the various provisions of the Bill as we know them, and we do not think it desirable, 
under the system of government we arc setting up at the centre, to make it different 
from that Government in this country. We believe therefore that it would be 
unwise to include a provision of the sort proposed. Par. Deb. Vol. 299, Col. 226. 

Mr Cocks a labour Member describing the changes in the Bill from the original 
scheme of the White Paper said: "In that White Paper, as a result of the Round Table 
Conferences, the scheme was very different from this one. We had a lower Chamber 
■directly representing the people of India.and we had a revising Chamber representing the, 
lower Chamber, of the Provincial Legislatures- All that has gone. The original’ 
upper Chamber has become the lower Chamber, and in place of the lower Chamber' 
we- have a Chamber representing the Princes and the Upper Chambers of the' 
Provinces. Wc hav^ there reaction doubly enthroned.” Par. Dfb. Vol. 299, Col. 230. 
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19. (1) The Chambers of the Federal Legisla- 
Sessions of the ture shall be summoned to meet once at least in every 
tion^and^dfssdutUmV year, and twelve months shall not intervene between 
their last sitting in one session and the date appointed 
for their first sitting in the next session. 

(2) Subject to the provisions of this section, the Governor- 
General may in his discretion from time to timi — 

(o) summon the Chambers or either Chamber to meet at such time 
and place as he thinks fit ; 

(b) prorogue the Chambers, 

(c) dissolve the Federal Asscmbl)'. 

(3) The Chambers shall besumpioned to meet for their first session 
on a day not later than such day as may be specified in tha behalf in His 
Majesty’s Proclamation eatablisaing the Federation. 


NOTES- 

Legislative Session—Prorogation and Dissolution —The requirement that 
rarli.iimnl sliould meet once at least i\ciy vear isj in England based on convention, 
though as Dicey h.is pointed out. the hreadi of the convention would result in the 
breach of other positive laws, 'there was no Sjuch statutory rccimremcnt under the 
(iovernment of India Act. 1919. 

In tins respect the Act follow.s Dominion precedents and has enacted the 
provision in terms of S (i of the Constitution of the Commonwealth of Australia and 
S. 20 of the British North America Act. 

Though the provision is mandatory it c.innot of course be enforced 
by the ordinary processes of the Law and this not only on the technical ground 
that the Governor.Gencral is not subject to the processes of the Indian Courts 
under S. 306, but on general principles asi w'cll. The sanction for failure to follow 
the law IS of a political nature only, by appeal to the Crown. 

“Year”. I’re.suniably means the calendar year. 

“Month”. “In every Act passed after the >car 1850 the. expression” month 
■“shall unless the contrary intention appears mean Calendar month.” (Interpretation 
Act, 1889, .S 3.) 

Sub-S. (2).— (2) The summoning, proroguing and dissolution of the chambers 
are not matters, within ministerial control. Sub-S. (2) is subject to the require¬ 
ment of .Sub-S. fl). The word.s of the sub-section reproduce S. S of the Constitution 
of the Commonwcallli of Australia though it i.s obv'ous the content of the expression 
■“The Governor-General” is different for there he is guided by tlie advice of the Ministers 
in the exercise of hi.s functions. 


See further Notes to S. 62, infra.' 

Right of Governor- 20’ (1) The Governor-General may in his 

General to address, discretion address either Chamber of the Federal 
and send messages Legislature or both Chambers assembled together, and 
to, Chambers. for that purpose require the attendance of members. 


(2) The Governor-General may in his discretion send messages to 
■either Chamber of the Federal Legislature, whether-with respect to a 
Bill then pending in the Legislature or otherwise, and a Chamber to whom 
any message is so sent shall with all convenient dispatch consider any 
matter which they are requried by the message to take into consideration. 


NOTES. 


f • Gorresponds to and reproduces S. 63 B (3) of the Government 

of India Act, 1919. ' 


21. Every minister, every counsellor and the Advocate-General 
speak in, and otherwise to take 
«ouifseilors and*Ad*- proceedings of, Either Chamber, any joint 

yocate-General as res- sitting Of the Chambers, and any committee of the 
pects Chambers. legislature of which he iptiy be named a member, but 
shall not by virtue of thfs section be entitled to vote. 
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NOTES. 

Minister.—ilii the case o£ a minister, he has to be a member of either chamber 
<>i the legislature, otherwise at the end of six months: he would cease toi be a minister- 
III the case of a minister therefore, this section gjjvcs him a right to be present 
vpeak and otherwise take part ip the proceedings of the chamber of which he is not 
a member. The Go\ernmcnt of India Act, 1919 S. 63 E (4) provided 

“Every member of the Governor-General’s Executive Council shall be nominated 
.IS ;i member of one chamber of the Indian Legislature, and shall have the right of 
.tttending in .ind addressing the other chamber, but shall not be a member of both 
chambers.” 

The holding of an ollicc of profit under the Crown in India, is a disqualificas 
t ion for election and for continuation as a member of either chamber of the 
f-egislatiirc—S. 26 fl) (a) but Sub-S. 4 of the section saves the office of minister 
from the operation of the disqualification. 

It would however be seen that the Counsellor and the Advocate-General cannot 
lie a member of either chamber. 

The Advocate-Gcwral of the provinces, under the Government of India Act 
1919, had no right as such to take part in the proceedings of the legislature. But 
I he usual practice was to nominate him to the assemblies so that his services' might 
1 10 available to the Government 

22. (1) The Council of State shall as soon as may be choose two 

members of the Council to be respectively President 
Ofheers of Chambers, Deputy President thereof and, so often as the 
ofiice of President or Deputy President becomes vacant, the Council shall 
choose another member to be President or Deputy President, as the case 
may be. 

(2) A member holding office as President or Deputy President of 
the Council of State shall vacate his office if he ceases to be a member of 
the Council, may at any time resign his office by writing under his hand 
addressed to, the Governor-General, and may be removed from his office 
by a resolution of the Council passed by a majority of all the then members 
of the Council; but no resolution for the purpose of this sub-section shall 
be moved unless at least fourteen days’ notice has been given of the inten¬ 
tion to move the resolution. 

(3) While the office of President is vacant, the duties of the office 
shall be performed by the Deputy President, or, if the office of Deputy 
President is also vacant, by such member of the Council as the Governor- 
General may in his discretion appoint for the purpose, and during any 
absence of the President from any sitting of the Council the Deputy Presi¬ 
dent or, if he is also absent, such person as may be determined by the rules 
of procedure of the Council, or, if no such person is present, such other 
person as may be determined by the Council, shall act as President. 

(4) There shall be paid to the President and the Deputy President 
of the Council of State such salaries as may be respectively fixed by Act 
of the Federal Legislature, and, until provision in that behalf is so made, 
such salaries as the Governor-General may determine. 

(5) The foregoing provisions of this section shall apply in relation 
to the Federal Assembly as they apply in relation to the Council of State 
with the substitution of the titles "Speaker" and "Deputy Speaker” for 
the titles “President” and "Deputy President" respectively, and with the 
substitution of references to the Assembly for references to the Council: 

Provided that, without prejudice to the provisions of sub-section< 
(2) of this section as applied by this subsection, whenever the Assembly is 
dissolved the Speaker shall not vacate his office until immediately before 
the first meeting of the Assembly after the dissolution. 
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NOTES. 

Cf. S. 35 o£ the Constitution of the Commonwealth of Australia & S. 44 of 
the British North America Act. 

Officers of Chambers.—Under the Government of India Act. 1919, the Council 
of State had a President nominated hy the Governor-General; wlnlc in the case of 
the President of the Assembly the election by the Assembly had to be approved bjr 
the Governor-General. S. 63-A (2) & S- 63 (Q (1). 

The removal of a President has to he by a resolution carried by an absolute 
majority of the house, not merely of a majority of the members r resent. The 
pr<j\ision has been made to prevent the recurrence of the incidents in Burma where 
repeated motions of no confidence .'.gainst successive Presidents were brought before 
the A.ssembly and passed. Under .S. 63-C (4) of the Government of India Act of 1919r 
the vote of a Iiare majority was sufficient for the remo\al provided the Governor- 
fieneral concurred. 

Voting in Cham* 23. (1) Save as provided in the last preceding 

bers, power of Cham- section, all questions at any sitting or joint sitting of 
hers to act notwith- the Chambers shall be determined by a majority of 
standing vacancies, votes of the members present and voting, other than 
an quorum. President or Speaker or person acting as such. 

The President or Speaker or person acting as such shall not vote in 
the first instance, but shall have and exercise a casting vote in the case of 
an equality of votes. 

(2) A Chamber of the Federal Legislature shall have power to act 
notwithstanding any vacancy in the membership thereof, and any proceed¬ 
ings in the Legislature shall be valid notwithstanding that it is discovered 
subsequently that some person who was not entitled so to do sat or votetf 
or otherwise took part in the proceedings. 

(3) If at any time during a meeting of a Chamber less than one- 
sixth of the total number of members of the Chamber are present, it shall 
be the duty of the President or Speaker or person acting as such either to 
adjourn the Chamber, or to suspend the meeting until at least one-sixth of 
the members are present. 


NOTES. 

Sub-S. (1): Voting.—The .saving is as regards’resolutions for removal of the 
President and Deputy President which require an absolute majority of the House 
concerned. 

Under S. 63-1) (4), of the Government of India Act, 1919 the President of either 
(.'liambcr of the legislature had no right to vote except in case of an equality of votes, 
and this sub-section reproduces the provLsaon. 

In the Senates of Australia & Canada the Speaker votes in the first instance 
and has no second or casting vote and a proposition or resolution is deemed to be 
lost if the votes are found to be equab sec S. 23 Constitution of the Commonwealth 
of Australia & S. 36 British North America Act. The Lower Houses in the two 
Dominions however follow a rule in terms similar to that in the second para, of 
S. 23 (1). 

Sub-S. (2); Vacancy.—^The power of the Chamhers to act notwithstanding a 
vacancy reproduces the terms of S. 3, D-4, and the concluding portion of the sub¬ 
section would have the effect of preventing, as Dr. A. B. Keith points out, questions 
of the sort raised, in Strickk»id v. Grima, 1930 A.C. 285 but which were not dealt 
with or decided by the Judicial Committee. The ordinary rule in. the case of meetings 
of companies and of statutory bodies like Municipal Corporations is that the 
proceedings of the body arc vitiated by strangers taking part in and voting at its 
meetings. But such unauthorised sitting and voting renders the person liable to the 
penalty of Rs. 500 per da.y, specified in S. 27. 

Snb-S. (3): Quorum.—^This sub-section fixes the quorum for the meetings of 
the Chamber. Under the Act of 1919, the quorum was fixed by the Governor-General 
in Council'by rules framed under S. 67. It is interesting to note that while in the 
Australian Parliament the quorum is fixed as high as a third of the House, (Vi'de 
6 
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Ss. 22 and 39) in Canad.v iVic quorum for the Senate i& fifteen out of a House of the 
maximum strength of seventy-eight, (S. 35) and for the House of Commons twenty 
in a house of one hundred and eighty one or less than a ninth. 

On the language of the sub-section it would appear that the absence of a quorum 
docs not invalidate the proceedings of the Chamber, especially taken in conjunction 
wilh S. 41 (1), but the section merely lays a duty on the presiding officer! not to begin 
■or continue the proceedings till the requisite number of members are present. In 
this connection the contrast between thci language employed in Australian and 
<’anadian Acts and the present section is significant. In these Dominions the pro¬ 
vision renders the presence of the specified number “necessary to constitute a meeting 
-of the body for the exercise of its powers” which is apt to render void' all proceedings 
■of the Chamber when the requisite number is not present. 


Provisions as to Members of Legislature. 

24. Every member of either Chamber shall, before taking his seat, 
make and subscribe before the Governor-General, or 
Oath of members. some person appointed by him, an oath according to 
that one of the forms set out in the Fourth Schedule to this Act, which the 
member accepts as appropriate in his case. 

NOTES. 


Analogous Law.—C/. S. 42 Con.slituliou of the Commonwealth of Australia. 

Oath—The obligation to take the. oath or affirmation of allegiance to the Crown 
was under the Act of 1919, set out in the rules framed thereunder. The penalty 
for failure to take the oath within such time as was prescribed was formerly 
vnc.ttiori of the ‘•v.it of the member. S. 27 of this Act imposes on a member sitting 
and voting w.thont taking the oath when “he is not qualified” to do so, a penalty of 
Hs. 500 for every day on which he so sits or votes which might be recovered as a 
debt due to the Federation. 

Again if for any reason, including it might be, that he has not taken the oath, a 
memlier is absent for (tO days without permission of the Chamber from meetings 
thereof, the Chamlier ni.iy dcclaru his seat vacant (S. 2.') (3).) 

The forms of the oath to be taken arc set out in Sch. IV. The use of the 
expression “the form which the member accepts as appropriate to his case” seems 
to suggest that a member might take the oath in any of the forms set out therein, 
which is certainly not what is intended- Parliament would not have contemplated 
that a British Indian subject elected to repre.scnt a British Indian constituency could 
claim to take the oath appropriate only to the ruler of an Indian State. 

25. (1) No person shall be a member of both Chambers, and rules 

. , made by the Governor-General exercising his indivi- 

aca ion o sea s. judgment shall provide for the vacation by a 

person who is chosen a member of both Chambers of his seat in one 
Chamber or the other. 


(2) If a member of either Chamber— 

(а) becomes subject to any of the disqualifications mentioned in 
sub-section (1) of the next succeeding section; or 

(б) by writing under his hand addressed to the Governor-General 
resigns his seat, 

Tiis seat shall thereupon become vacant. 

(3) If for sixty days a member of either Chamber is without per¬ 
mission of the Chamber absent from all meetings thereof, the Chamber 
may declare his seat vacant: 

Provided that in computing the said period of sixty days no account 
shall be taken of any period during which the Chamber is prorogued, or is 
adjourned for more than four consecutive days. 

NOTES. 

Vacation of Seats. 

Sub-S. (3).—“Sixty days” in the context means continuously absent for sixty 
■days not an absence of a total of sixty days. The rule under the previous Act, was 
contained in S. 93 (2) which enabled the Governor-General to declare vacant 
the se.'it of a member absent from the meetings for “a period of two consecutive 
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months”, which is in terms of the rule relating to the Senate of the Australian 
jC^mmonwealth, (S. 20.) “Absence is to be reckoned not from the last meeting he 
attended but from the 1st meeting he was absent.” See Kershazu v. Shoreditch. 95 
L.T. 55. This sub-section has to be read subject to the provisions of S. 2o (3), in the 
case of persons who undergo terms of imprisonment during thei’- term as members. 

Under this section the seat is not automatically vacated by absence for the pre¬ 
scribed period but a resolution of the Chamber is further needed to render the seat 
vacant, so that until such a resolution is paiSjscd the ni. mber can attend and take 
part in the proceedings of the Chamber. In such circumstances the question 
arises whether the Chamber has to make the declaration of vacancy 
immediately after the member has brought himself ^^illlin the operation of the rule 
I'ls, at its next sitting, or ran the Cham’jcr wait iiidofiintely during which time the 
member in question functions as such, and thereafter dfdare the seat vacant. The 
correct position would seem to be that as it is not obligatory on the Chamber to 
declare the seat vacant, the enforcement of the penalty may b. waived and the 
conduct of the Chamber in permitting the member to attend and ake part on the 
proccediiigs after he h.is brought bunself within the operation oi the rule would 
constitute a waiver. I’ossibly the r.dcs of the House under S. 38, might clarify 
the matter. 

.. . 26. (1) A person shall be disqualified for being 

Disqimlifica 11 o n s d^osen as, and for being, a member of either 
ormemiers ip. Chamber — 

(а) it he holds any office of profit under the Crown in Itidia, other 
than an office declared by Act of the Federal Legislature not to disqualify 
its holder ; 

(б) if be is of unsound mind and stands so declared by a com¬ 
petent court; 

(c) if he is an undischarged insolvent; 

(d) if, whether before or after the establishment of the Federa¬ 
tion, he has been convicted, or has, in proceedings for questioning the 
validity or regularity of an election, been found to have been guilty, of 
any offence or corrupt or illegal practice relating to elections which has 
been declared by Order in Council or by an Act of the Federal Legislature 
to be an offence or practice entailing disqualification for membership of 
the Legislature, unless such period has elapsed as may be specified in that 
behalf by the provisions of that Order or Act; 

(c) if, whether before or after the establishment of the Federation, 
he has been convicted of any other offence by a court in British India or 
in a State which is a Federated State and sentenced to transportation or 
to imprisonment for not less than two years, unless a period of five years, 
or such less period as the Governor-General, acting in his discretion, may 
allow in any particular case, has elapsed since his release ; 

(/) if, having been nominated as a candidate for the Federal or any 
Provincial Legislature or having acted as an election agent of any person 
so nominated, he has failed to lodge a return of election expenses within 
the time and in the manner required by any Order in Council made under 
this Act or by any Act of the Federal or Provincial Legislature, unless five 
years have elapsed from the date by which the return ought to have been 
lodged or the Governor-General, acting in his discretion, has removed the 
disqualification: 

Provided that a disqualification under paragraph (/) of this sub-sec¬ 
tion shall not take effect until the expiration of one month from the date 
by which the return ought to have been lodged or of such longer period as 
the Governor-General, acting in his discretion, may in any particular case 
allow. 

(2) A person shall not be capable of being chosen a member of 
either Chamber while he is serving a sentence of transportation or of 
imprisonment for a criminal offence. 
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(3) Where a person who, by virtue of a conviction or a conviction 
and a sentence, becomes disqualified by virtue of paragraph (d) or 
paragraph (e) of sub-section (1) of this section is at the date of the dis¬ 
qualification a member of the Legislature, his seat shall, notwithstanding 
anything in this or the last preceding section, not become vacant by reason 
of the disqualification until three months have elapsed from the date 
thereof or, if within those three months an appeal or petition for revision- 
is brought in respect of the conviction or the sentence, until that appeal or 
petition is disposed of, but during any period during which his member¬ 
ship is preserved by this sub-section he shall not sit or vote. 

(4) For the purposes of this section a person shall not be deemed' 
to hold an office of profit under the Crown in India by reason only that— 

(a) he is a minister either for the Federation or for a Province; 
or 

(b) while serving a State, he remains a member of one of the 
services of the Crown in India, and retains all or any of his rights as such. 

NOTES. 

The disqualifications herein set out are disqualifications for standing for election 
and also operate to \acatc the seat on their supervening. 

Office of Piofit.—(a) An “ofliccT’ is a right to exercise a public or private 
employment and to take the fees and etnolunients thereunto belonging." Blackstone's 
Commentaries. 

An office ot profit docs not connote that its incumbent actually makes a profit 
from it; if “it might reasonably be expected that a man would mikc a profit out 
of it it must be considered an office of profit" ]*cr Jtavkv /., ut Delane Hillcoatt 
9 B and C 313; 109E.K. 115. 

This disqualification has to be read subject to the provisions of S. 307 for the 
purpose of the first elections to the legislature. That section enacts: 

“For the purposes of the first elections of persons to serve as members 
of the Federal Legislature and of Pnnmcial Legislatures, no person shall be subject 
to any disiftualification by reason only of the fact that he holds. 

(a) an office of profit as a non-official member of the Flxecutivc Council of the 
{ioiernor-General or a Governor, or as a Minister m a Pro\inca; 

(h) an office which is not a whole time office remunerated either by salary or 
by fees. 

Undischarged Insolvent.—^Under the electoral rules framed under the Act of 
1919, 111 the CISC of an insolvent, the disqualification continued even after his 
discharge unless he “obtained from the ('ourt a certificate that his insolvency was 
caused by misfortune without any misconduct on his part.” 

Conviction and Imprisonment.—^Undcr the first electoral rules under the Act of 
1919, the period oflmprisonment requisite to disqualify w.is 6 months and the period 
of disqualification was S years and there was no dispensi^ig power. By a notification 
of July, 1925, the rule was amended by requiring an impri.sonment of 1 ye.ir to dis¬ 
qualify ;ind by \e.stiiig a power in the Go\ernor-Geiieral to remove the disqualification. 

In the Bill as originally inlroduceil in 1935 the previously existing provisions were 
repeated and the amendment of the period of imprisonment requisite to disqualify 
to 2 years was e fleeted during the committee stage. 

There was considerable opposition to the enactment of this disqualification on 
the ground of its interfering with the freedom of choice of the elector and on' general 
princilplcs also. For instance Mr. Churchill speaking of this head of 
disqualification said— 

"Prima facie it seems to affect two very large principles. The first is that a man 
who has ser\ed his sentence has purged his offence. If the offence has been a very 
grievous one the sentence will have been a very long one. There has always been a 
broad principle on which we have worked here that the full time of servitude has 
been undergone, that is the end of the story. Just :is a man is innocent until he is 
proved guilty, so, after he has satisfied the severe and dread demands of the law, 
he is cleared.” .... “Then there is the principle of the elector to choose freely". 

And Mr, Isaac Foot: “This House has always insisted that the right 
of the elector should not be affected by the supposed offence of a man who has been: 
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l>rought under trial of the law- That was an essential principle during the struggles 
of John Wilkes, out of which struggle arose the establishment of a great deal of 
our Parliamentary and constitutional liberty. There must be many in India who 
have been brought intb conflict with the law for the prosecution of what they 
believe to be their rightful aims- We hope under happier auspices and better 
conditions that many of them will be taking their share of the economic upbuilding 
of their country, when wo have rid that country of sterile political controversies- 

“The Committee would like that assurance from th ■ Minister, because prison 
itself is not a sinister bar- If we took into consideration those who would have 
been disqualified by the mere fact of imprisonment wc should have to think of 
Mr. John Burns as well as of John Wilkes, Sir Kobcrl Walpole, who was Prime 
Minister in this, country. Sir John Eliot, whose statue I hope will one day be erected 
within the precincts of Pailiameni, John Hampden, and even the Apostle Paul.” 

Ansiwcring these criticisms the Solicitor-Generai said: “As to the history 
of the matter, I think that under ilu* Mi.ricy Minlo reh rms of 1909 there 
was a similar disqualification, but it was for iite, though it coiil I be removed by 
the Governor. Al the ♦ime of the Act of 1919, and the Soiithborough Committee, 
the period was rcdiu'ed to fiv'* ve-trs, but I think there was no dispensing power. 
By 1925, the dispensing power was introduced- ’ 

“ .... If one looks at the constitutions «)f the Dominions, one finds a 
similar provision ni the llntish North America Act, in the Constitution of 
Australia, and in the South Africa .‘Xct The South Africa Act imposes a 
disqualification for five jears alter the imprisonment has expired, and it provides 
a dispensing power, but only in the case of an amnesty or free pardon. Being 
limited in that way, it is rather less wide than the lUspcnsing power proposed in the 
present Bill. 

. The South Africa Act provides that a candidate shall he disquali¬ 
fied if at any time he has been convicted of any crime or offence for which he shall 
have been sentenced to imprisonment without the option of a fine for a term of not 
less than 12 months. Our own Local Government Act anitains a somewhat similar 
provision with regard to canilidatcs for election to local authorities.’’ 

“ It is something in the fir.st place which carries on what is already the 

rule in India; and, secondly, it is not something which is to be found in this Bill 
and nowwhere else, but is a provision similar to that which other Dominions, who 
in effect drew up their own constitutions thought it wise to insert in those 
constiitutions as reasonable provision.” 

. The Rt. TIon. Gentleman asked us to consider the case of a man who 
was sent to prison for something which clearly would not be regarded by any sensible 
person as a disqualification for membership of the Legislative Assembly. That is 
provided for by giving the Governor-General a dispensing pow'cr, as is proposed in 
the Bill. It has been found to be, and I think the Committee will realise that it 
would lie, difficult and undesirable to try to draw a line between the different types 
of crime. I :ulmit at once that, as the Rt Hon. Gentleman and other speakers 
have said, a number of good tflcn have been in prison, but, on the other hand, it| will 
not be disputed that a number of very bad men go to prison, and there are others 
•ouliside as well. We provide for that by giving the dispensing power which has been 
used in tho past, and which is certainly intended to be used in proper cases.” 

Sub-Cl. (f).—This is part of the machinery devised for enforcing the obligation 
to lodge the return of election expenses; 

Sub-S(2) Disqualification for Election.—^Tlic difference between the language 
of the opening part of Sub-Ti. (1) and of this sub-section may be noticed. While the 
circumstances specified in Sub-section (1) also effect to vacate the scat of a member 
vvho becomes subject to disabilities named therein, the disqualification herein men¬ 
tioned floes not have that effect, but merely operates to prevent a person from 
standing for election. 

The period of imprisonment under this Sub-clause need not be the period 
•Specified in Sub-S. (1) (e) lis., 2 years; but the requisite condition to bring the 
disqiialification into play is that the person should actually be serving a term of 
imprisonment on the d.ite of the nomination or poll. From this it follows:— 

1 That preventive detention under the various provisions of Indian and 
Local Enactments is not a dis(iuaIification for being chosen as member. 

2- That if a person sentenced to imprisonment is on bail at the time of the 
nomination and the poll he is capable of being elected a member subject of course to 
the provisions of Suli-S. 1 (c)—the sentence not being imprisonment of two years 
•or over. 
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If persons of either type specified :i1)Ove were elected, it would appear that the 
persons so chosen might lose their seats by reason of the operation of S. 25 (3), 
by their inability to attend meetings of the chamber, if the detention or the impri¬ 
sonment should continue for the period of 60 days therein specified* “Absence” in. 
its ordinary sense is used “to describe a person or persons as not being in a parti¬ 
cular place at the time referred to.” Ashbury Eths, 1893 A.C. 339. Further the 
implie.ition arising from Sub-section 3 also points to the conclusion that absence in 
S. 25 (3) cannot be interpreted to mean “voluntary absence-’' 

27. If a person sits or votes as a member of either Chamber when he 

is not qualified or is disqualified for membership 
Penalty for sitting thereof, or when he is prohibited from so doing by 
flCaiificd"® O^^^ wS the provisions of sub-section (3) of the last preceding 
disqualified. section, he shall be liable in respect of each day on 

which he so sits or voles to a penalty of five hundred 
rupees to be recovered as a debt due to the Federation. 

NOTES. 

Not qualified and disqualified.—^This section read with S. 24 contemplates two- 
mam classes of cases:— 

(1) Individuals who are not qualified, and 

(2) Those who arc disqualified 

The fi>rmer c.at<'gory would comprise cases of strangers, those who have resigned 
their momliersbip, .iiid those who by reason of their continuous absence h.ive been 
removed by iIk Chamber; and members who have not taken the oath of allegiance. 
The latter category would comprise those who come within the disqualifications- 
specified m S. 26 (1), but who notwithstanding that umler S- 25 (2) (a) cease to be 
members continue to sft and vote as members. 

-See further notes to S- 70, inft.t 

28. (1) Subject to the provisions of this Act and to the rules and 

standing orders regulating the procedure of the 
Privileges, etc,, of Federal Legislature, there shall be freedom of speech 
mem ers. Legislature, and no member of the Legislature 

shall be liable to any proceedings in any court in respect of anything said 
or any vote given by him in the Legislature or any committee thereof, and 
no person shall be so liable in respect of the publication by or under the 
authority of either Chamber of the Legislature of any report, paper, votes 
or proceedings. 

(2) In other respects, the privileges of members of the Chambers 
shall be such as may from lime to time be defined by Act of the Federal 
Legislature and, until so defined, shall be such as were immediately before 
the establishment of the Federation enjoyed by members of the Indian 
Legislature. 

(3) Nothing in any existing Indian Act, and, notwithstanding any¬ 
thing in the foregoing provisions of this section, nothing in this Act, shall 
be construed as conferring, or empoweiing the Federal 1 egislature to 
confer, on either Chamber or on both Chambers sitting together, or on any 
committee or officer of the Legislature, the status of a court, or any 
punitive or disciplinaiy powers other than a power to remove or exclude 
persons infringing the rules or standing orders, or otherwise behaving in 
a disorderly manner. 

(4) Provision may be made by an Act of the Federal Legislature 
for the punishment, on conviction before a court, of persons who refuse 
to give evidence or produce documents before a committee of a Chamber 
when duly required by the chairman of the committee so to do: 

Provided that any such Act shall have effect subject to such rules 
for regulating the attendance before such committees of persons who are» 
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or have been, in the service of the Crown in India, and safeguarding 
confidential matter from disclosure, as may be made by the Governor- 
General exercising his individual judgment. 

(5) The provisions of subsections (1) and (2) of this section shall 
apply in relation to persons who by virtue of this Act have the right to 
speak in, and otherwise take part in the proceedings of, a Chamber as they 
apply in relation to members of the Legislature. 

NOTES. 

Sub-S. (1).—^This sub-section reproduces tho pr.j isions of S. 67 (7) of the 
Government of Jndia Act, 1919. 

“Subject to the provisions of this Act” refers to S. 40 and the rules to be framed 
for preventing discussion on certain subjects under S. 38 (1) proviso, (c) and (d). 

Freedom of Speech. 

Rules of the Hou^c generally provide that “Every speech m' ,t be relevant to 
the matter before the House” and ;.rohib.t nicnibt r>. from making person:il charges 
against other mcmbcis, from the use of offensive expressions, making adverse 
relk-etiiiiis on the conduct of His Majesty, lis King, the Governor-Ciencral and 
Viceroy or Court of Justice, uttering lieasonable, seditious, or defamatory words* 

Any proceedings in any Court would include both Civil as well as Criminal 
I’rocecdiiigs. 

Publication by or under the authority of either Chamber.—The pro¬ 
tection i1(KS not extend to publications not authorised by the Chamber. 
The priiilegc of the House does not include a right to pulibsh a libellous speech 
apart from the Ofiicial reports; R. v- Lord Abingdon, (1794) 1 Esp. 226 : 170 E.R. 337 
and R. v. i/’wtv,', (1813) 1 M. and S. 273. See also, ll'ason v. IValter L.R. 4 Q.B. 
73 as to the (jualified privilege of a newsiMper publisihing a bona fide report of 
proceedings in P:irliament. 

Sub-S. (2): Privileges of Members.—^The Federal Legislature is empowered 
to define the privileges of members without prejudice of course to the provisions of 
sub-S. (1). But until the Federal Legislature intervenes the existing law as applicable 
to the members of the Indian Legislature is pres.'rved and continued which would 
render the Lcgislativ e Member’s Exemption Act, XXTII of 1925, applicable to members 
of the Federal Legislature. That I.cgislation exempted members of all legislative 
bodies constituted under the Covcriimcnt of India Act, 1919, from liability to serve 
as jurors or assessors .iiid from arrest and detention under civil process at the time 
of the meeting of such body or a committee thereof. The latter exemption however 
loses its importance since the recent .iincndmciit of the Civil Procedure Code 
regarding arrest under civil process. 

Sub-S. (3).—Contempt of the Legislature.—The dictum of Baron Parke in 
Bcaimont v. Barrett, 1 Moo.P.C.C. 59, that the power of punishing contempts is 
inherent in every Assembly possiessing a supreme legislative authority has been 
disapproicd and it has been held authoritatively that the lex et consuetudo Parliamenti 
do not Iielong to Colonial Legislatures and that apart from statute such legislatures 
have no right to punish for contempt, Kiellcy v. Corson, 4 Moo.P.CC. 63. 

In Doyle v. Falconer, L.R. 1 P.C. 328, it was said: “It is necessary to 
distingiiis'i between a power to punish for a contempt which is a judicial power and 
a power to remove any obstruction offered to the deliberations or proper action of 
a legislative body during its sitting which last power is necessary for self-prcser. 
vation. If a member of a Olonial House of Assembly is guilty of disorderly 
conduct in the House whilst sitting he may be removed or excluded for a time or 
even expelled, but there is a great difference between such powers and 
the judicial power of inflicting a penal sentence for the offence. The right to- 
remove for self-security is one thing, the right to inflict punishment is another.” 

But this is only in the absence of legislation. The Commonwealth of Australia 
Act, (S. 49), provides: “The powers, privileges and immunities of the Senate and' 
of the House of Representatives and of the members and the Committees of each 
House shall be such as are declared by the Parliament (of Australia) and until 
declared shall be those of the Commons House of Parliament of the United 
Kingdom and of its members and committees at the establishment of the Common- 
. wealth”. On the construction of a section similarly worded, the Privy Council 
justified a committ:*.! of the appellant by the Legislative Assembly of Victoria for 
contempt in publishing a libel upon one of its members; (Dill v. Murphy, 1 Moo. 
P.C.C. N.S. 487), a decision which was extended in Speaker of Legislative 
Assembly, Victoria v. Glass, L.R, 3 P.C. 560 to a case where the respondent was 
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committed to jfaol for contempt hy a general warrant issued by the speaker which 
did not specify wherein the contempt lay. It will ^ noticed that by reason of the 
form of the warrant, the Courts were not in a position to judge whether contempt 
had been committed or not. 

The Canadian Legislature had under the British North America Act, 1867, 
(S. 18) power to define its privileges, “but so that the same shall never exceed 
those at the passing of this Act enjoyed and exercised by the Commons House of 
Parliament of the United Kingdom and by the members thereof.” As Committees 
■of the House of Commons^ had no power in 1867 to examine witnesses on oath, 
difficulty was fell in the Canadian Senate conferring such powers on committees 
and an Act giving such powers was held ultra vires and was disallowed on that 
ground. But the Imperial Parliament itself intervened in 1875, with legislation 
conferring power on the Canadian Legislature to assume privileges equivalent to the 
House of Commons from time to time (38 and 39 Viet. C 38). 

Sub-S. (3).—This sub-section ab.solutely prohibits the legislature conferring on 
cither Ch.imber, or the Committee of either Chamber or any officer of either Chamber 
or Committee the status of a Court with power to punish for amtempt as was done 
in Fielding v. Thamts, 1896 A.C. 6(X). The inhibition is in terms only on the 
legislature converting itself or il.s officials into and functioning as a Court. The 
question then arises, “Is there any fetter imposed on the legisl.iture declaring certain 
acts as contempts imposing punishments on them and empowering the ordinary Courts 
to try such cases; in other words docs the prohibition in snb-S (3) trench on the 
powers of the Legislature in the field of criminal law. An affirmative answer might 
be suggested as correct for two reasons. 

1. The specific provision is sub-S. (4) authorising the legislature to confer 
ju.wcrs on Courts in certain cases only, by implication negatives a wider power. If 
the prohibition in sub-S. (3) were held to be confined to assuming pow’cr to itself 
and its otlicers sub-S. (4) would be superfluous. 

2. This subject cannot fall under “criminal Law” item 1 of List III 
(Sch. (VII)) as the subject of “offences it^ respect to matters in List I” is in terms 
excluded, and itetm 41 in List 1 limits the power to what is expressly authoriscil 
by I’art II of the Act. 

Other than a power to remove or exclude: In Barton \. Taylor, 11 A.C. 197, 
the Privy Council held that apart from legislation the power to exclude 
persons infringing the rules did not extend to justify punitive action, or 
unconditional .suspension of a member during the pleasure of the assem¬ 
bly. The language of sub-Sec. (3) seems apt only to confer on the legis¬ 
lature “such powers as are incident to or inherent in Colonial Legislative 
bodies, powers which are ncces.sary to the exi.stence of such a body and the proper 
exercise of the functions which it is intended to execute.’’ In this view it would 
seem the powers which were declared not to exist in Barton \. Taylor should be 
held to be outside the purview of the Indian Legislature. 

Sub-S. (5): Persons who though not members speak in and take part in the 
proceedings of the Chamber arc Counsellors, the Advocate.General and the 
Ministers—S. 21. 

29. Members of either Chamber shall be entitled to receive such 
„ , . . salaries and allowances as may from time to lime be 

iS“ormembe^s°'^' determined by Act of the Federal Legislature and. 

until provision in that respect is so made, allowances 
at such rales and upon such conditions as were immediately before the 
date of the establishment of the Federation applicable in the case of mem¬ 
bers of the Legislative Assembly of the Indian Legislature. 

Legislative Proceedure. 

Provisions as to 30 (1) Subject to the special provisions of this 

introduction and pass- Part of this Act with respect to financial Bills, a Bill 
ing of Bills. jjjay originate in either Chamber. 

(2) Subject to the provisions of the next succeeding section a Bill 
shall not be deemed to have been passed by the Chambers of the Legis¬ 
lature unless it has been agreed to by both Chambers, either without 
amendment or with such amendments only as are agreed to by both Cham¬ 
bers. 
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(3) A Bill pending in the Legislature shall not lapse by reason of 
the prorogation of the Chambers. 

(4) A Bill pending in the Council of State which has not been 
passed by the Federal Assembly shall not lapse on a dissolution of the 
Assembly. 

(5) A Bill which is pending in the Federal Assembly or which 
having been passed by the Federal Assembly is pending in the Council of 
State shall, subject to the provisions of the next succeeding section, lapse 
on a dissolution of the Assembly. 


NOTES. 

Equal Powers of the Two Houses.—.It is f)ne i>t the cardinal 

li-atiires of this Con..tuutioii, one uliiih ci.ttrs, iiiu its ,c'v ‘architecture’ 

and therefore protected from ch.iji,jfc under Sell. II, that th> two Chambers 

should eiijo^ equal T'*\'Crs in regaid to legislation. The only inequality 
IS that what are termed ‘ finai.ei.d Hills” c.inn; • originate in the IJ^cr Chamber— 
but to become Law they ha.c to be nassed In hat Ch.imlHr ami in the event of 
disagreement the machinery "l joint session is available. Even in respect of 
laxation or finance, the Lppei House lias the same rigtits of interference with 
iinaiKial proposals as the Lowei House* Sp. akiiig <,n th< subject in the Committee 
of the House Commons Maj> r Ntitiuip sai<l: . . . 

“If reference is made to the eonslitnlions which have passed through 
this Hotise for the purpose of framing a Code of (iovcrnmtnt for the 

Dominions, it will he found that, at least of more recent, years, each one of the Acts 
has spccilicaM^ hruted the power of the Upper Oiamhcr m reference especially to 
matters relating to ta.xaiion and the imposition of hnrdens and charges upon the 
jieoplc. 'J he Commonwealtli of Australia Act. for instance, provides in terms that 
the .Senate may not amend proposed law.s imposing taxation or appropriating 
revenues or moneys for the ordinary general services of the Government; and it 
goes on to say: 

‘The .Senate may not amend anj- proposed lavv so as to mcrcase any proposed 
charge or hnrdcn upon the people.’ 

“\"ery much the same provision, almost in tin- s.imc words, appears in the South 
\frica Act of 19<)9, constituting the Union of South Alrica. 

“'rile Senate nia> not .'.meiul an> Hill s< far as it imposes taxation or 
,ippr<i|)'iatcs revenues or monejs for the service of the Government, 'i'hc Senati 
mtiy not amend any Rill so as to incre.ise anv proposed charges oi burdens upon 
the people. 

“It will he found that the constitutional practice yi Canarl.i is the same. It is 
prnpo.sed, as has been said by the Secretary of State, that the ultimate objective 
(if tins Mill is Dominion status for India. Should not India, therefore, have the 
sami" control over her financial m.achincry as this IIoii.so has deliberately given to 
llu Dominions?” (I’arf Peb. Vol. 299, Co[j;. 302-303). 

Sub-S. (1).—S. 37 defines a Financial Hill .(nd provides that such a Hill shall 
not he introduced in the Council of State- However even m the case of such Bills 
after they have passed the Federal As.jemhlv they have to be assented to by the 
Council of St.atc actually or constructively at a joint session before they become Law- 

Sub-S. (2).—Thi;s sub-section enacts .'.nd gives effect to the principle of the 
equal powers of the two houses- The White Paper of 1931, proposed a slight 
diminution in the powers of the Upper House in the sphere of finance. In relation 
to demands for grants it was proposed, that the power of the Upper House, should 
be limited to requiring at the insUnce of the Government, that any demand w'hich 
had been reduced or rejected should he brought licforc a joint session hut should 
not extend to the rejection of any demand assented to by the Federal Assembly- 
Hut the Joint Select Committee suggested that the equality of powers between 
the two Chambers should he complete- They therefore recommended that “all 
demands should first be considered by the Lower House and subsequently by the 
Upper and that the powers of each House in relation to any demand should he 
identical, any difference of opinion being resolved at a joint session to be held 
forthwith”. In accordance with this recommendation sub-S. (2) renders the two 
Houses co-equal as regards their powers. 

Joint Sittings.—The next succeeding section refers, to the joint sittings 
which is the machinery that has been devised to resolve deadlocks. 

7 
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Comparison with Provincial Upper Houses: The Provincial Upper Houses 
however where they exist are not regarded as being bodies vested with equal powers 
with Provincial Assemblies, but merely as delaying Chambers, for the purpose 
of exercising “a check upon hasty and ill-considered legislation.” 

Accordingly the\ differ from the Federal Upper House in three important 
respects. 

(1) The size ot the Upper House- We h:ivc seen that the relative size of the 
Council of State as compared with the Federal Assembly is 2 :3 while the provincial 
Itpper Houses are a fourth or fifth of the strength of the Lower House- 

(2) There is no joint session in respect of a Bill originating in the Tapper 
House which is rejected by the Lower Assembly. [S. 74 (2)]- 

(3) Demands for grants are submitted to the Lower House alone— 
[S. 79 (2)]. It may be noted that demands for grants were not submitted to the 
Council of State under the Act of 1919. [S 67-A (5)]. 

Sub-S. (3).—This continues the rule under the Government of India Act, 1919 
under which only the dissolution of the (Camber caused a bill to lapse, and not 
merely a prorogation. 

A Bill is only pending when it has actually been introduced or when it has had 
a First Reading. {Part. Deb. Pol- 299, C'ols. 309-10.) 

Sub-S- (4).—A Bill which originated in the Council of State and is| still pending 
there does not lapse by the dissolution of the other house There is no need for a 
converse rule as the Council of State is a permanent iKxIy not subject to dis.solutioiu 

Sub-S. (5).—The rule is that pending Bills lapse on dissolution. The pendency 
may be cither m thei Lower House itself or the Bill having passed the Lower House 
might be pending in the Council of State In either event, subject to the provisions, 
of sub-S- (S) of S- 31, tho Bill lapses on dissolution of the Assembly. 

The Go\ ernor-General is a part of the legislature under S. 18, and when a bill 
which has been passed by the two Chamliers is ponding before him for his assent, 
the bill would be “pcntHiig in the legislature” and on the analogy of a lapse on the dis¬ 
solution of the Assembly when/ a bill passed by it is pending in tho Council of State, 
such a bill should lapse But the positive prmision in sub-S. (5) opcr.itest to effect 
a lapse only in the event of the bill being pending in the Assembly or in the Council of 
State; thus departing from the F-nglish rule, under which Bills pending the assent of 
the Crown lapse on a dissolution of the Commons. 

I ‘** 1 ?®* 31. (1) If after a Bill has been passed by one 

ceHaincas*e*s.°*” Chamber and transmitted to the other Chamber— 

(o) the Bill is rejected by the other Chamber; or 

(b) the Chambers have finally disagreed as to the amendments to 
be made in the Bill; or 

(c) more than six months elapse from the date of the reception of 
the Bill by the other Chamber without the Bill being presented to the 
Governor-General for his assent, 

the Governor-General may, unless the Bill has lapsed by reason of a 
dissolution of the Assembly, notify to the Chambers, by message if they 
are sitting or by public notification if they are not sitting, his intention to- 
summon them to meet in a joint sitting for the purpose of deliberating and 
voting on the Bill: 

Provided that, if it appears to the Governor-General that the Bill 
relates to finance or to any matter which affects the discharge of his 
functions in so far as he is by or under this Act required to act in his dis¬ 
cretion or to exercise his individual judgment, he may so notify the Cham¬ 
bers notwithstanding that there has been no rejection of or final dis¬ 
agreement as to the Rill and notwithstanding that the said period of six 
months has not elapsed, if he is satisfied that there is no reasonable prospect 
of the Bill being presented to him for his assent without undue delay. 

In reckoning any such period of six months as is referred to in 
this subsection, no account shall be taken of any time during which the 
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Legislature is prorogued or during which both Chambers are adjourned 
for more than four days. 

(2) Where the Governor-General has notified his intention of sum¬ 
moning the Chambers to meet in a joint sitting, neither Chamber shall 
proceed further with the Bill, but the Governor-General may at any time 
in the next session after the expiration of six months from the date of 
his notification summon the Chambers to meet in a joint sitting for the 
purpose specified in his notification and, if he does so, the Chambers shall 
meet accordingly; 

Provided that, if it appears to the Governor-General that the Bill is 
such a Bill as is mentioned in the proviso to subsection (1) of this sec¬ 
tion, he may summon the Chambers ^o meet in a joint sitting for the 
purpose aforesaid at any date, whether in the same session or in the next 
session. 

(3) The functions of the Govetnoi-General under the provisos to 
the two last preceding subsections shall be exercised by him in his discre¬ 
tion. 

(4) If at the joint sitting of the two Chambers the Bill, with such 
amendments, if any, as are agreed to in joint sitting, is passed by a majority 
of the total number of members of both Chambers present and voting, it 
shall be deemed for the purposes of this Act to have been passed by both 
Chambers: 

Provided that at a joint sitting— 

(а) if the Bill, having been passed by one Chamber, has not been 
passed by the other Chamber with amendments and returned to the Cham¬ 
ber in which it originated, no amendment shall be proposed to the Bill 
other than such amendments (if any) as are made necessary by the delay 
in the passage of the Bill; 

(б) if the Bill has been so passed and returned, only such amend¬ 
ments as aforesaid shall be proposed to the Bill and such other amend¬ 
ments as are relevant to the matters with respect to which the Chambers 
have not agreed, 

and the decision of the person presiding as to the amendments which 
are admissible under this sub-section shall be final. 

(5) A joint sitting may be held under this section and a Bill 
passed thereat notwithstanding that a dissolution of the Assembly has in¬ 
tervened since the Governor-General notified his intention to summon the 
Chambers to meet therein. 

NOTES. 

Deadlock Machinery.—With the creation of two Houses with equal powers 
machinery had necessarily to be devised to resolve deadlock; and joint sittings as a 
solution of this problem is not new to the Constitutional Law of the British Dominions. 
It was first used in the constitution of the Commonwealth of Australia where 
(S. 57) the Governor-General was given the right to dissolve both the Houses on 
disagreement and if after such dissolution the proposed measure was passed by the 

T. ower House but was again rejected by the Senate the Govemor.General was 
empowered to convene a Joint Sitting of both the Houses- A much less complicated 
mechanism was adopted in the Transvaal Constitution of 1906, by which in respect 
of money Bills joint sittings in the same session was provided for. The South 
Africa Act of 1909, S. 63 introduced the same device with small variations in the 
Union. If the Senate rejects a Bill, it is held over for a session and if the Assembly 
passes it again and the Senate again rejects it, the Governor-General may convene 
a Joint Session: which having regard to the strength of the two Houses—^the I.ower 
House ISO as against 40 in the Senate leaves the Lower House in a strong position. 
The Government of India Act, 1919, introduced joint sittings to remove deadlocks 
between the Assembly and the Council of State, S. 67 (3), though thisi machinery 
was not used at all at any time. 
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Sub-S- (1): Bill passed by one Chamber and transmitted to the other>— 

In the Fodenil Legislature Joint Sittings could be had wherever the Bill which is the 
subject of disagreement criginatcd. In the pro\ince where there are two Chambers the 
machinery of joint sittings is available only in respect of legislation originating 
in the Lower House. Cf the language of S. 74 (2). ‘‘A Bill passed by the Assembly 
and transmitted to the Council”, i-e., in respect of Bills originating in the Upper 
House this machinery is not available and if the Lower House rejects such a 
measure, the rejection is final. 

-Vormally .uiyone tif the three conditions specified in S. 31 (I) must exist 
before the (jovernor.fieneral can summon a joint session and submit the Bill to it. 
But this IS subject to the proviso. S. 30 enumerates the cases where a Bill lapses 
b> reason of the dissolution of the Assembly. There cannot be a reference to a 
joint session of a lapsed Bill; but if prior to the dissolution of the Assembly, the 
Governor-General signifies his intention to submit the Bill to the Legislatures 
•it a joint sitting, the Bill does not lapse by reason of the dissolution of 
the Assembly. In the provincial Legislatures the period of 12 months must in every 
case elapse liefore a joint sitting is summoned—whether the Bill is rejected, or the 
L’lijicr Chamber finally disagrees. (S. 74) This period of 12 months is distributed 
.IS 2 periods of six months under this section, one to elapse before the power of 
the Goicrnor-Gcncral comes into play, and another period of six months which 
must elapse after the notification by the Govcrnor.Gencral before a joint sitting 
IS acluallj suininoiicd. [Sub-S. (2)1. 

Joint sittings—though no final disagreement. —The pro\ iso is rather drastic and 
IS <iuitc an unusual provision In no (ronstitution in which provi-sion is made for 
resolution of (Ica(llock.s lietwccn two rhainhcrs, docs the machinery come info opera¬ 
tion prior to final di.sagreenicnt U tween them; in fact great care is taken to .see 
nhether tin disagreement cannot be resolved by dissolution of one or both the 
chambers, befo'e joint sessions are summoned. (Cf- .S. 57 Crnnstitution of the 
Commonwealth of Australia) Here’, however, if the Governor-General [in his dis¬ 
cretion—Sub.h. (3)J IS “satisfied that there is no n.isonable prospect of the Bill being 
prescnUil to bim for bis assent without undue delay”, he may if the subject- 
in.ater of the Bifl be one of tho.si specified in the proviso, a fairly wide category, 
summon a joint silting immediately. 

Ill regard to financial Bills the provision for an immediate joint sitting m the 
event of disagreement follows S. 63 of the Union of South \frica Act. 

Sub-section (3): Governor-General in his discretion. —This necessarily follows 
from S. 9 (3) which vests in the Governor-Gencr'il 'in his discretion’ power 

to decide finally whether the matter is one in which he is entitled to act m his 

discretion or in the exercise of his individual judgment. 

Sub-section (4): The Majority required at joint sitting —The Consititiition 
of the Commonwealth of Australia, requires an absolute majority of the two Houses 
to concur in a proposition licforc it is carried at a joint sitting (P. 57). The 
.Potilli Africa Act 1909 however requires a hare majority of the members present 
to decide any question (S 63). The Proviso .ilso reproduces the provision in the 
South Africa .Act, and follows, from the ratio of joint sittings being summoned solely 
to rcsolvi points of disagreement between the two Houses 

Sub-section (5): Where a Joint sitting has been summoned prior to the dis¬ 
solution of the Assemlil'y, the Bill in respect of which the summons has been made 

docs not lapse on the dissolution of (he Assembly. See the exception in S 3f> (5), 
AUfra. 

32. (1) When a Bill has been passed by the Chambers, it shall be pre- 
Assent to Bills and sented to the Governor-General, and the Governor- 
power of Crown to General shall in his discretion declare either that he 
disallow Acts. assents in his Majesty’s name to the Bill, or that he 

withholds as.sent therefrom, or that he reserves the Bill for the signification 
of His Majesty’s pleasure: 

Provided that the Governor-General may in his discretion return the 
Bill to the Chambers with a message requesting that they will reconsider 
the Bill or any specified provisions thereof and, in particular, will consider 
the desirability of introducing any such amendments as he may recom¬ 
mend in his message, and the Chambers shall reconsider the Bill according¬ 
ly* 



S.32] 


The Government of India Act, 1935. 


53 


(2) A Bill reserved for the signification of His Majesty's pleasure 
shall not become an Act of the Federal Legislature unless and until, 
within twelve months from the day on which it was pres^'nted to the 
Governor-General, the Governor-General makes known by public notifica¬ 
tion that His Majesty has assented thereto. 

(3) Any Act assented to by the Governor-General may be disallow¬ 
ed by His Majesty within twelve months from the day of the Governor- 
General’s assent, and where any Act is so disallowed the Governor-Gene¬ 
ral shall forthwith make the disallowance known by public notification, 
and as from the date of the notification the Act shall become void. 

NOTES. 

Power of Crown to assent to Bills and disallow 4cts.—His Maje-iy 
rtijrcscritcd |)y flic (ioxcnior-Gcneral is a part of the L(;>islatiiic ihd iiiitd ,iii_\ Hill 
IS assented t(i h.v Him or >>u His behalf the Hill does not Sctoirie Law. 

Veto or refusal of Assent.—'Impinal control has been exercised m the 
UominioiiN by the Governor or (lOvernoi-GenciHl withholding consent, n serving Bills 
for His -Majesty’s assent, .ind dnallow. nec by His Majesty Though the Dominion 
Constitutions make provisaot, for all iho three, withholding assent by the Governor 
or the Governor-General h.is now become almost obsolete, .ind after the Statuti' 
of Westminster can be used if at .ill onl> on thg advice ot the local ministry. 

The fact that the ( iov einor-Gcneral has given his previous sanction to the 
ijitroductioii of .i Bill or measure, where such sanction is requisite docs not preclude 
him after the Bills have passed the Legislature, to exercise aiij- of the jiovvcrs 
Ilf veto or reservation, vested in him under thisf section. (S 109.) 

In the cases of the Provinces or Slates of the Dominions the use of this power 
has been a little less unusual, .ind the vetoi has been based mostly on the ground that 
Ihc Act would ill the opinion of the Governor be nltr>t vires of the legislature 
But in a Constitution where special Courts have been erected to decide questions of 
the validity of legislation, it would be an assumption of a judicial power on the 
part of the (iovernor or Governor-Gencral to refuse assent on such a ground. 

Even in Jndia refusal of assent has 1>ccn rarely used and h.«ving regard to the 
provi.sion of the Act requiring the previous s.uiction of the Governor-General in 
resju-ct of Bills^ touching matters of importance, the occ.ision for the use of such a 
power vvoubl he rare 

Remittal or return of the Bill.—Kemittal or return is machinery to avoid a 
later veto or disallow.incc. Cf. S. 67 (4) Government of India .Act, 1919. When 
portions of a Bill arc remitted or returned the jurisdiction of the Legislature is con¬ 
fined only to those parts which arc remitted and no amendments of other portions would 
be in order unless they are consequential. 

A f|Uestion of considerable difficulty was mooted in relation to the powers of 
remittal under the Act of 1919. in connection with the enactment of the Madras 
Hindu Religious Endowments Act I of 1925. The Bill passed through the Legis¬ 
lature in 1923 and when it was presented to the Governor for his assent, His 
Excellency considered that certain portions of the Bill required amendment aiul 
accordingly returned the Bill for reconsideration by the Council under S. 81.A. 
But by the time of the return, the Council which passcil the original Bill had been 
dissolved and a new Council was in session, and the remitted Bill was considered 
or reconsidered by the newly elected Council and the measure passed. The question 
whether there could he a remittal to and a reconsideration by a Council other 
than the Council which originally passed it and the validity of the legislation thu*. 
passed (Madras Act I of 1925) was raised in suits which were filed to contest the 
same. But by the time these suits were heard, the Legislature passed a fresh 
enactment (M.idras Act HI of 1927) repealing and rc-cnacting the impugned legis- 
l.ilion an<? validating all action taken under the prior enactment. Sec S. 7 Madras 
Act II of 1927. The Court therefore h.id no need to deal with the invalidity of 
Madras Act J of 1925. {Sri Vydilinga Fandarasannadhi v. Vir T. Sadasiva Aiyor, 
55 M.L.J. 605). If a similar questiibn were to arise under the present Act, it is 
possible that S. 41' (1) might cure the irregularity, even if any, apart altogether from 
the question whether the expression; the ‘Federal Chamber’ in the proviso to S. 32 (1) 
does not mean “the assembly created by the Constitution Act which though liable 
to be dissolved or to expire by effluxion of time, is an essential part of the con¬ 
stitution and must be regarded as a permanent bodv”. (^A.G. for South ff’idi’'.' 
V. RetmH’. 1896 A.C 376). 
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Reservation.—Jt is in the matter of the “Instructions'’ as to the reservation of 
Bills that a.s Dr. A. B. Keith points out the aspect of the Go\ernor or Governor- 
(icneral as an Imperial Officer is most obvious. 

The Act follows the Canadian model where the Constitution Act does not lay 
ilown the type of legislation which the Governor-General is to reserve. The 
right to issue instructions to the Gwernor as to the measures which have to be 
reserveil is inherent in the prerogative of the Crown. That constitutional right 
IS here given st.itutory form in S. 14. The Constitution of the Commonwealth of 
Australia itself makes provision for reservation in one case (S. 74) in reganl 
to legislation, affecting the right to appeal to the Privy Council. A more detailed 
provision is however to be found in S. 63 of the South Africa Act 1909 (before 
its amendment following the Statute of Westminister). In some Imperial 
.Statutes hovve\cr, clauses are to be found, requiring legislation of certain types 
to be reserved as a condition of their validity. Cf. S. 73.'i and 7.36 Merchant 
Shipping Act, 18^; S. 4 Colonial Courts of Admiralty Act 1890—(which ha\e 
now ceased to apply to the ‘Domfpions’ by virtue of the Statute of Westminster. 
Ss. .3 & 6.) 

The usual machinery employed however to secure reservation was and is the 
Instrument of Instructions to the Governors, and the Governors were generally 
instructed to reserve legislation affecting, fl) The Prerogative of the Crown- (2) 
Changes in the constitution, (3) Legislation discriminating against non-residents. 
(4) Immigration and treatment of coloured races. (5) Treaty relations and 
foreign affairs. (6) Merchant Shipping. (7) Copyright. (8) Divorce and 
Status. (9) Naval & Military defence. (10) Judicial matters including appeals. 
(11) Ercicsiastical matters. 

Para. XIII ' i the Instrument of Instructions provides for the cases in which 
the Govcn,.jr-Gericral is to reserve Bills. It runs as follows;— 

XIII. Without prejudice to the generality of his poweis as to reservation 
of Bills, Our Governor-General shall not assent in Our name, to, hut shall reserve 
for the signification of Our pleasure, any Bill of any of the classes herein specified, 
that is to say:— 

(o) any Bill the pnivisions of which would repeal or be repugnant to the 
piovisions of any Act of Parliament extending to British India; 

(b) any Bill which in his opinion would, if it became law, so derogate from 
the powers of the High Court of any Province as to endanger the position which 
those Courts are by the Act designed to fill; 

(c) any Bill regarding which he feels doubt whother it does, or does lU't, 
offend against the purposes, of Oiaptcr III,, Part V, of section 299 of the Act. 

(>d) any Bill passed by a Provincial Legislature and reserved for Ins con¬ 
sideration which would alter the character of the Permanent Settlement 

A reserved Bill lapses if it is not assented to by His Majesty within twelve 
months after reservation. 

Disallowance.—Some objection was raised in the Committee of the House of 
Commons to tho retention of this power of ‘disallowance’ by the Crown on the 
ground that the power to withhold assent, and the powTr to direct the Governor- 
General to reserve, rendered such a provision superfluous and that its use might 
lead to _ inconvcnifence :ia raising legal problems as to the effect of the legislation 
in the interval. Speaking on this subject Sir S. Hoare described it as a “piece 
of conservative constitutionalism” and justified its retention on the ground-— 

“This is a provision that i.s conbiincd in every Constitution Act of a similar 
kind within the British Empire and it is necessary from the point of view of the 
prerogative of the Crown. 

“.Without it, the Crown w'ould part with its prerogative under 

which it can withhold its assent to the Act of any subordinate legislature, and, 
technically, legislatures of this kind are subordinate legislatures. From the point 
of view of the prerogative of the Crown the provision is necessary and in actual 
practice it is not in the least likely that difficulties will arise.” (Par. D>^h- Vol, 29^, 
Col. 311 ). 

A disallowed Act ceases to be valid only from the date of the notification of 
the disallowance and until then the -^ct is in force. The British North America 
Act provides for the disallowance of Provincial Statutes by the Governor-General 
•oi the Dominions and states that the signification of the disallowance “shall annul* 
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the Act from and after the date of such signification”. In Wdson v. Esquimau 
etc-, Co, (1922) 1 A.C. 202, the ciucstion arose whether biy reason of the dis(- 
allowance of a Statute of British Columbia by the Governor-General of Canada 
the rights of a private grantee of cerbiin lands under the terms of tl.e disallowed 
Statute were nullified. Holding that it did not. Justice Duff deliver^g the judg¬ 
ment of the Judicial Committee said “cases may no doubt arise giving place for 
controversy touching the application of this phrase, (“the disallowance shall 
annul the Act from and after the date of such signific .non”) but their Lordships 
think that the language itself discloses with sufficient clearness an intention that 
at all events as to private rights completely constituted and foundej upon trans¬ 
actions entirely past and closed, the disallowance of i Provincial .‘siatute shall he 
inoperative”. 

The form in which the disallowance is signified is by an Dnicr in Council. 


Procedure in Pinauciai matters. 

33. (1) The Governor-Gej.eral shall in respect of every financial year 
cau.se to be laid be£«»re both Chambers of the Federal 
Annual financial Legislature a .statement of the estimated receipt.s and 
s a emcn . expenditure of the Federation for that year, in this 

Part of this Act referred to as the “annual financial statement” 

(2) The estimates of expenditure embodied in the annual financial 
statement shall show separately— 

(a) the sums required to meet expenditure described by this Act as 
expenditure charged upon the revenues of the Federation ; and 

(b) the .sums required to meet other expenditure proposed to be 
made from the revenues of the Federation, 

and shall distinguish expenditure on revenue account from other expen¬ 
diture, and indicate the sums, if any, which are included solely because the 
Governor-General has directed their inclusion as being necessary for the 
due discharge of an) of his special responsibilities. 

(3) The following expenditure shall be expenditure charged on the 
revenue of the Federation;— 

(o) the salary and allowances of the Governor-General and other 
expenditure relating to his office for which provision is required to be made 
by Order in Council; 

(5) debt charges for which the Federation is liable, Including in¬ 
terest, sinking fund charges and redemption charges, and other expendi¬ 
ture relating to the raising of loans and the service and redemption of debt; 

(c) the salaries and allowances of ministers, of counsellors, of the 
financial adviser, of the advocate-general, of chief commissioners, and of 
the staff of the financial adviser; 

(d) the salaries, allowances, and pensions payable to or in respect of 
judges of the Federal Court, and the pensions payable to or in respect of 
judges of any High Court; 

(<?) expenditure for the purpose of the discharge by the Governor- 
General of his functions with respect to defence and ecclesiastical affairs, 
his functions with respect to external affairs in so far as he is by or under 
this Act required in the exercise thereof to act in his discretion, his func¬ 
tions in or in relation to tribal areas, and his functions in relation to the 
administration of any territory in the direction and control of which he is 
under this Act required to act in his discretion: provided that the sum so 
charged in any year in respect of expenditure on ecclesiastical affairs shall 
not exceed forty-two lakhs of rupees, exclusive of pension charges; 
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(/) the sums payable to His Majesty under this Act out of the re¬ 
venues of the Federation in respect of the expenses incurred in discharging 
the functions of the Crown in its relations with Indian States; 

(g) any grants for purposes connected with the administration of 
any areas in a Province which are for the time being excluded areas; 

(A) any sums required to satisfy any judgment, decree or award of 
any court or arbitral tribunal; 

(t) any other expenditute declared by this Actor any Act of the 
Federal Legislature to be so charged. 

(4) Any question whether any proposed expenditure falls within a 
class of expenditure charged on the revenues of the Federation shall be 
decided by the Governor-General in his discretion. 


NOTES. 

Sub-S (1)—Corresponds to S. 07-A (1) Government of fnclia Act, 1919. 

SubS. (2). —“Shall indicate the sums, if .ui}*, which are included solely because 
the GoNcrnor-Gencral has directed their inclusion as beint' necessary for tlic 
line discharge of any of his special responsibilities”. This is in order to 
distinguish expenditure for which the Governor-General is personally responsible 
from expenditure Cor which the Ministers are responsible, as any other course would 
tend to blur the respective responsibilities 

Sub-S. (3); Charged on the Revenues of the Federation.—Expenditure 
charged upon the revenues of the Federation is under S. 34 fl) not subject to the 
vote of the. legislature (These items correspond to those comprised in S. 67-A (3) 
of the (iovcrninent of India Act. 1919) . The items of this list comprise in part 
those which in England would fall under the Consolidated Fund, and in large part 
of others which have heen withhehl from the powers of the legislature as a safeguard 
to the services. The items of expenditure thus “charged upon the Revenues of 
the Federation” absorb over 90 per cent, of the Federal Eudget which are thus 
Iieyond the competence of the T.egislature to affect. 

Sub-S (3) (c) Salaries of Ministers.—Salaries of Ministers arc classed 
iion-votahlc, i‘ rule at variance with the rule under the Government of India Act. 1919 
and the practice in other Dominions. Hut itiuler S. 10 (3) the Legislature may 
from time to time hyi Act determine the salary of a Minister, subject however to the 
proviso th,it the salary of a minister may not he varied during hi.s term of oflice 

(d) Pensions of Judges.—^The pensions of the judges of the Provincial High 
Court have been charged on the revenues of the Fcclcration as they are appointed 
by the Crown, the scheme of the Act being that the pensions of all ofiicers appointed 
by the Secretary of State or hy the Crown are charged on the revenues of the 
Fedcratfon, though the amounts are later adjusted and debited to the provinces 
concerned. Sec S 156. The rule as reganls salaries is different and is directly 
charged on the revenues of the Federation or the Provinces whichever they happen 
to serve. S. 247 (4) and (5). The salaries and allowances of judges are accord¬ 
ingly charged on the revenues of the Provinces under S. 78 (3) (d) . 

(e) .—The matters in this sub-para deal with the reserved deparlmcnts 
as to Defence Cf S. 237. 

External affairs —"fiixteriial affairs in so fai as the Governor-General is 
required to Act in his discretion’’ —If therefore any expenditure is involved in 
connection with negotiations with the Dominions m the Empire it would be a 
votable item 

Administration of any territory.—This relates to the Administration of 
llritish Baluchistan, the Andamans aiul the Nicobar Glands. Cf. .Ss 95 and 96 

(f) —Sec Notes to S. 146, infra. 

Sub-S. (3) (i): Any other expenditure declared by this Act to be so 
charged.—A list of the sections under which expenditure is charged on the reviejiues 
of the Federation is given below. They would be found to relate mostly to the 
salaries, allowances and privileges of the services, which are thus taken out of the 
control of the Indian Legislature. 
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Ss. 148, 158 (2); 163; 166 (4); 170 (6); 178 (1) and (4); 

ISO (4); 197 (8): 216; 237 ; 238 ; 247 (4) and (5); 249 ( 2); 252 (3); 253 

(2) ; 259 (1) and (2); 268 ; 270 (2); 271 (3); 280 (3); 282 (3); 283; 284; 300; 
305. 

34. (1) So much of the estimates of expenditure as relates to expendi¬ 

ture charged upon the revenues of the Federation 
Procedure in Legis- ghaji not be submitted to the vole of the Legislature, 
estimates! but nothing in this subsection shall be construed as 

preventing the discussion in either Chamber of the 
Legislature of any of those estimates other than (stimates relating to ex¬ 
penditure referred to in paragraph (o) or paragraph (./) of subsection 

(3) of the last preceding section. 

(2) So much of the said estimates as relates to otl.er expenditure 
shall be submitted in the form of demands for giants ‘o the Federal 
Assembly and thereaftei to the I'ouncil of Slate, and either Chamber shall 
have power to assent or to refuse to assenr to any demand, or to assent to 
any demand subject to a reduction of the amount specified therein: 

Provided that where the Assembly have refused to assent to any 
demand, that demand shall not he submitted to the Council of State, unless 
the Governor-General so directs and, where the Assembly have assented 
to demand subject to a reduction of the amount specified therein, a demand 
for the reduced amount only shall be submitted to the Council of State, 
unless the Governor-General otherwise directs; and where, in either of 
the said cases, such a direction is given, the demand submitted to the 
Council of State shall be for such amount, not being a greater amount 
than that originally demanded, as may be specified in the direction, 

(3) If the Chambers differ with respect to any demand the 
Governor-General shall summon the two Chambers to meet in a joint 
sitting for the purpose of deliberating and voting on the demand as to 
which they disagree, and the decision of the majority of the members of 
both Chambers present and voting shall be deemed to be the decision of 
the two Chambers. 

(4) No demand for a grant shall be made except on the recommen¬ 
dation of the Governor-General. 


NOTES. 

Discussion in Legislature on non-votable items.—(1) L'lider S. 67-A (3) of 
llic Act of 1919, there could be no discussion of the non-votable portion of the 
estimates of expenditure unless the Governor-General otherwise directed. The 
Governor-General however as a matter of practice permittefi their free discussion. 
The present rule permits discussion as of right, on all the items except two, visr 
the salary and allowances of the Governor General and his Oflice, and expenditure 
in connection with the Indian .States, 

Presentation of Demands for Grants.—As in case of Finance Bills demands 
for grants have to be first presented to the Assembly and thereafter to the Council 
of State. But the powers of,the Houses arc, as stated alrc-.idy. equal subject to the 
directions of the Governor-General- 

The provision for a joint session under suh-S. (3) in the case of demands for 
grants is in terms of the provision in the South African Constitution. S. tt. 

Finality of decision of Legislature on Demands.—In the case of 
expenditure which under S. 33 (2) has been indicated as “sums which are included 
because the Governor-General has directed their inclusion as being necessary for 
the discharge of any of his special responsibilities”, the rejection or reduction by 
the legislature is not final, but the Governor-General is empowered under the proviso 
to _S. 35 (1) to restore such demand up to the amount originally included in the 
estimate. But otherwise the decision of the legislature reducing or rejecting any 
demand is final and it is this power over supply which is said to give the legislature 
real control over the Executive. The Joint Parliamentary Committee go on to 
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explain: "Jt has been objected that the Heads of Expenditure which will not be 
subject to the vote of, but only open to discussion by, the LcRislature arc so extensive 
as materially to diminish the field of responsible Government. We are satisfied that 
ilitrc IS little, if .my. substance in this objection. Most of the heads of expenditure 
would not even in the United Kingdom be the subject of an annual vote by Parliament 
and the inclusion of those which do not fall within that category is a matter of 
reasonable precaution, if responsible Government itself is to be a reality in the 
future”—... statement with which it is difficult to agree, for in the United Kingdoni 
there is no question of any fetter on the powers of Parliament to alter the items in 
the Consolidated Fund charges if it was deemed necessary to do so. 

Sub-S.(4)—This is liascd on the principle “which must alwap be the 
foundation of any sound system of public finance that no proposal for the imposition 
of taxation, or for the appropriation of public revenues, nor any proposal aflFecting 
or imposing any charge upon those revenues can be made without) the recommendation 
of the Go\crnnr”, t c., it can onlj’^ be made on the responsibility of the executive. 
That is why the Icgisl.ature has no pow'cr to “increase” exiienditiire- It can only 
‘'assent” “refuse” or "reduce” a dem.md but can ne\cr increase the same. 

Authentication of 35 n) The Governor-General shall authenti- 

Jd^Send'itur?.* cate by his signature a schedule specifying— 

(a) the grants made by the Chambers under the last preceding 
section; 

(b) the several sums required to meet the expenditure charged 
on the revenues of the Federation but not exceeding, in the case of any 
sum, the sum shown in the statement previously laid before the Legis¬ 
lature : 

Provided that, if the Chambers have not assented to any demand 
for a grant or have assented subject to a reduction of the amount speci¬ 
fied therein, the Governor-General may, if in his opinion the refusal or 
reduction would affect the due discharge of any of his special responsibili¬ 
ties, include in the schedule such additional amount, if any, not exceeding 
the amount of the rejected demand or the reduction, as the case may be, 
as appears to him necessary in order to enable him to discharge that 
responsibility. 

(2) The schedule so authenticated shall be. laid before both 
Chambers but shall not be open to discussion or vote therein. 

(3) Subject to the provisions of the next succeeding section, no 
expenditure from the revenues of the Federation shall be deemed to be 
duly authorised unless it is specified in the schedule so authenticated. 

NOTES. 

Sub-Section (1): Authentication by Governor-General.—The procedure of 
juithentication by the Governor.Gcneral is proposed for a double imrposc:— 

(.0 to secure that the audit authorities should be concerned only with a single 
<l<iciiment as authority for all appropriation.s of revenue, by whatever legal procedure 
such .ipj>ropriations have been made; and 

( 11 ) to secure that the Go\cnior-General does not make any appropriations 
under his special powers without the Legislature being made cognisant thereof. 
iU'Infc Papey Para. 39.) 

Restoration of Cuts or Certification.—^Thc power to restore demands for 
grants; conferred by the proviso are those referred to in the concluding portion of 
S 33 (2) and the power is only to restore not to add to the original demand. 
Further the Governor-General has to be satisfied anew that their restoration is 
necessary for thu due tlischarge of his special responsibilities. 

The expre-ssion "the Governor-General in his opinion" used in the proviso 
would standing alone, and having regard to the scheme of'the Act, and the termino¬ 
logy employed to designate cases of the personal responsibility of the Governor- 
General, mean the Governor-General acting on the .idvice of hia ministers. It is 
howeicr submitted that in the context, the expression can only'mean the Governor- 
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General acting personally, as the matter affects “special responsibilities” attaching 
to him and him alone. 

Sub-S. (2).—The authenticated Schedules; are placed before the Chambers for 
their information only. They are not open to discussion or vote because 

(1) Such portions of the schedule as are within the absolute power of the 
legislature have already been discussed and voted upon and such vote has become 
final. 

(2) In respect of the other portions of the schedule the Governor-General in 
^iI•tue of his legislative powers has made the grant. 


36. If in re.spect of any financial year further expenditure from the 
revenues of the Federation becomes necessary over 
Supple m entary above the expenditure theretofore authorised for 

pe^nditure* year, the Governor-General shall cause to be laid 

before both Chambers of the F'ederal Legislature a 
supplementary statement showing the estimated amount of that expendi¬ 
ture, and the provisions of the preceding sections shall have effect in re¬ 
lation to that statement and that expenditure as they have effect in relation 
to the annual financial statement and (he expenditure mentioned therein. 

NOTES. 


Supplementary Estimates: 

“Says Col. Durell on Parliamentary Grants. Ch.iplcr 1, page 49’ “It is a 
sound principle that one and only one estimate of national expenditure should be 
laid before Parliament during each session, for to render Parliamentary control 
effectual, it is necessary that the House of Commons should have the money trans¬ 
actions of the year presented to it in one mass and in one account." 

‘‘.Supplementary estimates are alway.s looked upon with particular jealousy by 
popular legislatures because they tend to diminish the control of the legislature. 
Reference may be made to the speech of Sir Austin Chamberlain in the House of 
Commons in 1921, where he described supplemcnt.iry estimates as ‘the weak joint 
in the armour of any Government.’’ Per C- C Chose in Kumar Shankar Roy v- Cotton, 
40 C.T.J. .Sl.'i at pp. S27, .S28. 


Special provisions 37. (I) A Bill or amendment making provi- 

as to financial Bills. sion— 

(a) for imposing or increasing any tax; or 

(&) for regulating the borrowing of money or the giving of any 
guarantee by the Federal Government, or for amending the law with 
respect to any financial obligations undertaken or to be undertaken by the 
Federal Government; or 

(tf) for declaring any expenditure to be expendituie charged on 
the revenues of the Federation, or for increasing the amount of any such 
•expenditure, shall not be inroduced or moved except on the recommendation 
of the Governor-General, and a Bill making such provision shall not be 
introduced in the Council of State. 

(2) A Bill or amendment shall not be deemed to make provision 
for any of the purposes aforesaid by reason only that it provides for the 
imposition of fines or other pecuniary penalties, or for the demand or pay¬ 
ment of fees for licences or fees for services rendered. 

(3) A Bill which, if enacted and brought into operation, would 
involve expenditure from the revenues of the Federation shall not be 
passed by either Chamber unless the Governor-General has recommend- 
•ed to that Chamber the consideration of the Bill. 
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NOTES. 

This section embodies the constitutional principle of Standing Order 66 of the 
House of Commons, Avhich finus a place in practically every Constitution Act through¬ 
out the British Empire.— 

“This House will receiw no iK'titioii for any sum relating to public service or 
proceed upon any motion for any grant or chargi- upon the public revenue, whether 
payable out of the consolidated fund or out of money to be provided by Parliament 
unless recommended by the Crown”. C/- also .S. 34 (4), sii/’ra 


Procedure generally. 

38. (1) Each Chamber of the Federal Legislature may make rules 

„ , , j for regulating, subject to the provisions of this Act, 

u es o proce ure. procedure and the conduct of their business. 

Provided that as regards each Chamber the Governor-General shall 
in his discretion, after consultation with the President or the Speaker, as 
the case may be, make rules— 


(а) for regulating the procedure of, and the conduct of business 
in, the Chamber in relation to any matter which aflfects the discharge of his 
functions in so far as he is by or under this Act required to act in his dis¬ 
cretion or to exercise his individual judgment: 

(б) for securing the timely completion of financial business: 

(c) for prohibiting the discussion of, or the asking of questions on, 
any matter connected with any Indian State, other than a matter with 
respect to which the Federal Legislature has power to make laws for that 
State, unless the Governor-General, in his discretion is satisfied that the 
matter affects Federal interests or affects a British subject, and has given 
his consent to the matter being discussed or the question being asked; 

(d) for prohibiting, save with the consent of the Governor-General 
in his discretion,— 

(1) the discussion of, or the asking of questions on, any matter 
connected with relations between His Majesty or the Governor-General 
and any foreign State or Prince; or 

(ii) the discussion, except in relation to estimates of expenditure, 
of, or the asking of questions on, any matter connected with the tribal areas 
or the administration of any excluded area; or 

(iii) the discussion of, or the asking of questions on, any action 
taken in his discretion by the Governor-General in relation to the affairs 
of a Province; or 

(iv) the discussion of, or the asking of questions on, the personal 
conduct of the Ruler of any Indian State, or of a member of the ruling 
family thereof; and, if and in so far as any rule so made by the Governor- 
General is inconsistent with any rule made by a Chamber, the rule made 
by the Governor-General shall prevail. 

(2) The Governor-General, after consultation with the President 
of the Council of State and the Speaker of the Legislative Assembly, may 
make rules as to the procedure with respect to joint sittings of, and com¬ 
munications between, the two Chambers. 

The said rules shall make such provision for the purposes specified 
in the proviso to the preceding sub-section as the Governor-General in his 
discretion may think fit. 

(3) Until rules are made under this section, the rules of procedure 
and standing orders in force immediately before the establishment of the 
Federation with respect to the Indian legislature shall have effect in rela¬ 
tion to the Federal Legislature subject to such modifications and adapta¬ 
tions as may be made therein by the Governor-General in his discretion. 
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(4) At a joint sitting of the two Chambers the President of the 
Council of State, or in his absence such person as may be determined by 
rules of procedure made under this section, shall preside. 

NOTES. 

Sub-S. (1) (c). Prohibition of discussion of matters connected with 
Indian States.—In regard to the anomaly of the representatives of the Princes 
taking part in tho discussions on the nitcrn.il alfairs of British India in to far as 
these are within the Federal sphere, while the representatives of British India have 
III) corresponding right to discuss the affairs of .States, Mr. Bulh'r said .— 

“There are in the practice of the Imperial Parliament here ccrl.vin 
anomalies which bear .some similarity to the ilifficiilty which the hoii. .ind 
gallant Member has experienced in the future presence of State represenlati\es in 
the Indian Assembly. My right hon. Friend the Memlicr for T imworlh (Sir A 
Steel Maitland) has expressed one, and there is another in the presence in our midst 
of, J will not say too many, but a great number of Scottish Mcmliers, who take part 
in our deliberations and upon whose point of view and upon whose interests we 
very often deliberate and vote and vuv Thcic are these anomalies in this 

Parliament, and there will und«mbtcdly be a certain anomaly in the presence of 
.States representatives taking pan on occasion on points of \iew and issues primarily 
of interest to British India. 

“This subject has been considered throughout all the discussion of the Round 
'I'ablc Conferences and all the occasions when thest matters have been discussed 
between representatives of British India and rcprcscnlati\cs of the States, and it 
may help the Committee if I give some idea of the conclusion to which the various 
minds that have considered this problem have come during the last several years 
The general conclusion has been that it would he almost impossible to frame any 
surh provision as the hon. and gallant Member suggests, and that it would he 
undesirable to do anything which would result iii differentiating the functions and 
powers of the different categories of members in the I'cderal Legislature. 
The genera! conclusion come to is that we shoiibl settle this matter in the proper 
.ind true British spirit of a convention, rather than bj trying to come to any arti¬ 
ficial device to achieve the desired end, because wc do not believe it would do so. 
'I'he Princes and their representatives have always been against any arlifical suggestion 
by which this desired end could be achieved, and they have always insisted that on 
any matter on which the future fate of the (iovernment. for example, was concerned 
their representatives should have the right to decide upon the future of that 
f'loyernmcnt. That is one of the practical difficulties which arise and make us 
believe that the best way to deal with this complicated matter is upon the lines 
of a convention rather than upon the lines of some provision in the -Act.” (Par. Pch- 
Pol 299, Coh 345-347). 

Sub-S. (1) (c) “British Subject”.—In this cLusc the expression includes 
both Indian as well as European British subject. Explaining the reasons which le«I 
the (iovernnicnt to enact this restriction on discus.sion in the Federal T,cgi,slatiire, 
•Nir Samuel Houre said; 

“Let us dis.ibii.se our minds of the illusion that tho Parliament wc arc disciissiog 
is .1 unitary Parli.imeiit, like this Parliament. It is not. It is a federal Parliament. 
There is all the difference in the world, as I have said more than/ once in these 
debates, between a unitary legislature dealing with the whole field of govlernmcnt and 
a Federal Legislature dealing with definitely delimited field of duticsi. Law and 
<irdcr neither so far as British India is concerned nor so far .is the India of the States is 
concerned is a Federal subject. It is a provincial subject so f.ir as British India is 
concerned and it is a State subject so far as the India of the Indian States is concerned. 
That being so, there can be no justification wh.itevor for qiiestioiisi on the internal 
administration of the units being put in the Federal Assembly. It would be outside the 
purview of the Federal Assembly. It would be outside the rcsponsiliilitv of any federal 
.\rinistcr. 

“There is a proviso that the Gov enior-GcnorM can allow a discussion when the 
ilisciission is within the orbit o£ the federal field, and when he thinks that it doe.s 
not go outside that federal field, I am certain that the Governor-General would 
allow a discussion of that kind. For instance, such cases as have been mentioned, 
cases of the treatment of a British .Indian citizen in the States, that is the kind 
of question that undoubtedly would be ili.scussed. Further Iham that there would 
be no justification, quite apart from the question whether the Indian States are 
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hetrer or worse .i<!iniiii,stcrc<l than the Hritish India Provinces.” (Far/ Deb. Vo/. 299, 
Co/js. 415-116 ). 

Sub-Cl. (d) (i) and (ii): Discussion of Foreign Affairs.—“Let me come to 
the second proposition, that concerned with the discussion of foreign affairs. 
Foreign afhairs are reserved to the Governor-General. Being reserved, it i.s 
essential if the reserved powers are not to be compromised that the Governor- 
General should have full powers as to their discussion and as to the kind of questions 
that can he disciis'sed. In actual practice there is and always has been in the system 
ot the (ioveriiment ol India a safeguard of this kind, in which a discussion of 
foreign affairs only lakes place with the previous sanction of the Governor-General. 
In actual practice that has been found to be a salutary safeguard. It has been found 
that in the orbit of the activities of the Assembly where discussion has been safe 
and legitimate such discussions ha\e been allowed. In the case of a federal 
constitution, in which quite definitely foreign affairs become a reserved department, 
there is a necessity for a safeguard of this kind. Here again I cannot conceive any 
sensible Govcrnor-Gciieral shutting down di.sctission where the discussion is not 
going to compromise important Indian and Tmiierial interests, but T do think that 
if the Governor-General is to have real responsibility in the reserved department of 
foreign affairs he must have a safeguarding power of this kind. 

“.Thirdly, T am contemplating a Federal Government in which both sides, 

those responsible for the reserved departments and those responsible for the trans¬ 
ferred ilcpartments, are going to work in active and constant co-operation.”. 

“None the less if a conflict does arise, I think that quite definitely the Governor- 
General ought to h'lve these powers”. “In a case of this kind it is essential, 
because it is an essential part of the scheme. Without a power of this kind the 
Govcrnor-Geiierars rv sponsibility might be seriously compromised.” Ibid. 

The prohibition c f the discussion of foreign relations would not include within its 
scope trade and commercial relations with foreign states. 

Action by Governor-General in relation to the affairs of a Province.-— 

‘Trovince” here means a “C^vernor’s Province’’—(S. 46) and docs not include 
a “Chief Commissioner’s Province”. The distinction between the two lies in that 
the Governor-General and the Federal Executive arc directly responsible for the ad¬ 
ministration of the latter provinces. (S. 94). The prohibition has reference to the 
exercise of the powers of the Governor-General in his discretion under S. 126 (4) 
and (.S). 

See further Notes to S. 84, infra. 


English to be used 
in the Federal Legis¬ 
lature. 


39. All proceedings in the Federal Legislature 
shall be conducted in the English language: 


Provided that the rules of procedure of each Chamber and the rules 
with respect to joint sittings shall provide for enabling persons un¬ 
acquainted, or not sufficiently acquainted, w’ith the English language to 
use another language. 

NOTES. 


The proviso merely preserves the situation as it exists at present under the 
present rules of business of the Indian Legislature for the past 12 years. 

40 (1) No discussion shall take place in the 

Restnctions on dis- Federal Legislature with respect to the conduct of 
cu^jion m the Legis- ^ 

the discharge of his duties. 

In this sub-section the reference to a High Court shall be construed 
as including a reference to any court in a Federated State which is a High 
Court for any of the purposes of Part IX of this Act. 

(2) If the Governor-General in his discretion certifies that the dis¬ 
cussion of a Bill introduced or proposed to be introduced in the Federal 
Legislature, or of any specified clause of a Bill, or of any amendment 
moved or proposed to be moved to a Bill, would affect the discharge of his 
• special responsibility for the prevention of any grave menace to the peace 
or tranquillity of India or any part thereof, he may in his discretion direct 
that no proceedings, or no further proceedings, shall be taken in relation 
to the Bill, clause or amendment, and effect shall be given to the direction. 





S.41) 


The Government of India Act, 1935, 


63 


NOTES. 

Sub-S. (1). “In the discharge of his duties.”—The duties of a juefee 
are in part judicial and in part administrative (S- Z2A, injta.') The Bill confined the 
protection to Judges in “the performance of their judicial functions.” The pro. 
tection has now been enlarged to cover administrative duties also, and for this reason; 

“It is oliyious that the main duties of a Judge are judicial but, as we realise, it 
might he possible to get round what the sub-scction is intended to clTcct and produce 
(he evil which it is intended to prevent by purporting, at any rate, to criticise the 
administrative functions of a Judge or criticise the Judge in other than hi<> directly 
judici.d functions.” Deb. Vol. 302, Col. 647). 

Sub-S. (2). The Smlicitor'-Genemi. —“Is the discussion of a Hill in tliv 
Asscmbl> a matter which might constitute or cause a menace to peace and tranquillity, 
because if it is it must be right to give the Governor-General power to prohibit that 
discussion? There arc questions in India affecting religious and social customs which, 
if raised in a provocative form, might give rise at a particular moment to dangerous 
explosions of violence, and it is for that reason that the Government advise the 
Committee to retain the sub-section which is restricted, as will be seen, to the dis¬ 
cussion of a Bill introduced or proposed to be introduced. It does not prevent 
them from asking questions, or the tabling of a Motion by a private Member.” 

“This provision has been on the Statute Book for 16 years. It is certainly not 
our intention that discussion of proper and legitimate proposals for social reform 
should be 'impeded in any way. If my hon Friend looks at paragraph 29 of the 
Instrument of Instructions he will see underlined there that the intention of the 
the sub-section is that it is only to be used if the Govcrnor-Gcneraf is satisfied that 
the discussion itself, m obviously very exceptional circumstances, may constitute 
a menace to peace and tranquillity.” (Per. Deb. l^ol 299, col. 44$.) 

See further Notes to S. 86, infra. 

41. (1) The validity of any proceedings in the 

Courts not to in- Federal Legislature shall not be called in question 
SfThe LL^ilfafure"®* o" the ground of any alleged irregularity of proce¬ 
dure. 

(2) No officer or other meniber of the Legislature in whom powers 
are vested by or under this Act for regulating procedure or the conduct of 
business, or for maintaining order, in the Legislature shall be subject to 
the jurisdiction of any court in respect of the exercise by him of those 
powers. 

NOTES. 

Sub-S. (1). Courts and the Legislature.—^This sub-scction seeks to cure 
defects arising from irregularity of procedure in the Legislature. The activities of a 
chamber may be divided into internal and external, the internal activities being the sphere 
of procedure, while the external arc subject to the law of the constitution. It is to irre¬ 
gularities in the domain of the former class that this sub-section addresses itself. Under 
the latter head would fall defects arising from want of legislative competence, which 
is a matter external to the assembly and not a in.itter of procedure. Again in 
order that the legislature might function, it must be summoned by the competent 
authority i.e, the Governor-General and if the legislature or any Chamber pur¬ 
ported to summon itself or meet without a summons of the Governor-General the 
proceedings of the body would be invalid. The form prescribed by the Act for 
the emergence of a valid legislative measure must be adhered to and without a 
Bill passing through both Houses a legislative measure would not result. 

Similarly where a particular majority is requisite for the enactment of a 
measure or the passing of a resolution, in the absence of the requisite majority, 
the resulting measure or resolution is not valid. 

Irregularities like, meeting in a wrong place, or a wrong person presiding, 
or any error or irregularity in the conduct of the proceedings such as a breach of 
the rules in debate, etc., would be cured by the section. 

There is one irregularity, which ordinarily would viti.vte the proceedings of a 
body, vis: presence of strangers who take part in the proceedings and vote. In 
respect of this, however, express provision has been made validating the proceed¬ 
ings. There are a few persons who are expressly not permitted to vote, vis: 
Counsellors, Advocate General and Ministers in the Chamber of which they are 
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nut members aiui the President and Speaker (except in case of equality). Tf 
as a result of their votes .i measure is declared carried is its validity open to 
challen^^e afterwards? The language of S. 23 (2) seems to he wide enough to 
incliidc these cases also and to \alidate the proceedings. 

Immunity of Officers of Legislature.—This sub-section is intended to pre- 
\iiit the repetition of such ])roceedings as resulted in the injunction granted by 
the Calaitta High Court to restrain the President of the Legislative Council from 
putting demands for ministers’ salaries before the Council. See Kunmr Shankar Roy 
A. II. H. A- Cotton. 40 C.L J. 515. .See also Notes to .S. 87, infra 


CHAPTER IV. 


Legislative Powers of Governor-General. 


42. (1) If at any time when the Federal Legis- 

Power of Cover- lature is not in session the Governor-General i$ satis- 
nor-General to pro- ggj circumstances exist which render it neces- 

rcc'ess*"^of immediate action, he may pro- 

Legislature. mulgate such ordinances as the circumstances appear 

to him to require; 

Provided that the Governor-General— 


(a) shall exercise his individual judgment as respects the pro¬ 
mulgation of any ordinance under this section if a Bill containing the 
same provisions would under this Act have required his previous sanction 
to the introduction thereof into the Legislature; and 

{b) shall not, without instructions from His Majesty, promulgate 
any such ordinance if he would have deemed it necessary to reserve a Bill 
containing the same provisions for the .signification of His Majesty’s plea¬ 
sure thereon 


(2) An ordinance promulgated under this section shall have the 
same force and effect as an Act of the Federal Legislature assented to by 
the Governor-General, but every such ordinance— 

(a) shall be laid before the Federal Legislature and shall cease to 
operate at the expiration of six weeks from the reassembly of the Legis¬ 
lature, or, if before the expiration of that period resolutions disapproving 
it are passed by both Chambers, upon the passing of the second of those 
resolutions; 

{b) shall be subject to the provisions of this Act relating to the 
power of His Majesty to disallow Acts as if it were an Act of the Federal 
Legislature assented to by the Governor-General; and 

(c) may be withdrawn at any time by the Governor-General. 

(3) If and so far as an ordinance under this section makes any pro¬ 
vision which the Federal Legislature would not under this Act be compe¬ 
tent to enact, it shall be void. 


43. (1) If at any time the Governor-General is satisfied that circum- 


Power of Gover¬ 
nor General to pro¬ 
mulgate ordinances 
at any time with 
respect to certain 
subjects. 


stances exist which render it necessary for him to take 
immediate action for the purpose of enabling him 
satisfactorily to discharge his functions in so far as 
he is by or under this Act required in the exercise 
thereof to act in his discretion or to exercise his in¬ 
dividual judgment, he may promulgate such ordi¬ 
nances as in his opinion the circumstances of the case 


require. 


(2) An ordinance promulgated under this section shall continue in 
operation for such period not exceeding six months as may be specified 
therein, but may by a subsequent ordinance be extended for a further 
period not exceeding six months. 
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(3) An ordinance promulgated under this section shall have the 
same force and effect as an Act of the Federal Legislature assented to 
hy the Governor-General, but every such ordinance — 

(a) shall be subject to the provisions of this Act relating to the 
power of His Maj'esty to disallow Acts as if it were an Act of the 
Federal Legislature assented to by the Governor-General ; 

(b) may be withdrawn at any time by the Governor-General; and 

(c) if it is an ordinance extending a previous ordinance for a 
further period, shall be communicated forthwith to the Secretary of State 
and shall be laid by him before each House of Parliament. 

(4) If and so far as an ordinance under this section makes any 
provision which the Federal Legislature would not under this Act be com¬ 
petent to enact, it shall he void. 

(5) The functions of the Governor-General under this section shall 
be exercised by him in his discretion. 

44. (1) If at any time it appears to the Governor-General that, for the 
purpose of enabling him satisfactorily to discharge 
Power of Cover- j^jg functions in so far as he is by or under this Act 
tain dreumstancer^^ required in the exercise thereof to act in his discrc- 
enact Acts. tion Or to exercise his individual judgment, it is 

essential that provision should be made by legislation, 
he may by message to both Chambers of the Legislature explain the cir¬ 
cumstances which in his opinion render legislation essential, and either— 

(o) enact forthwith, as a Governor-General’s Act, a Bill containing 
such provisions as he considers necessary; or 

(6) attach to his message a draft of the Bill which he considers 
necessary. 

(3) Where the Governor-General takes such action as is mentioned 
in paragraph (6)of the preceding sub-section, he may at any time after the 
expiration of one month enact, as a Governor-General's Act, the Bill pro¬ 
posed by him to the Chambers either in the form of the draft communicat¬ 
ed to them or with such amendments as he deems necessary, but before so 
doing he shall consider any address which may have been presented to him 
within the said period by either Chamber with reference to the Bill or to 
amendments suggested to be made therein. 

(.1) A Governor-General’s Act shall have the same force and effect, 
and shall be subject to disallowance in the same manner, as an Act of the 
Federal Legislature assented to by the Governor-General and, if and in so 
far as a Governor-General’s Act makes any provision which the Federal 
Legislature would not under this Act be competent to enact, it shall be 
void. 

(4) Every Governor-General’s Act shall be communicated forth¬ 
with to the Secretary of State and shall be laid by him before each House 
of Parliament. 

(5) The functions of the Governor-General under this section shall 
be exercised by him in his discretion. 

NOTES. 

Previous statutory provision.—C/. S. 67-B (Act of 1919) which empowered 
the Governor-General to pass Acts on failure of the Legislature to, pass a Bill deemed 
necessary w him, for the safety and tranquillity of India; and S. 72 under which the 
Governor-Cieneral could in cases of emergency issue Ordinances which were valid 
for not more than 6 months from the datie of their promulgation. The Calcutta 
High Court held that there was nothing to prevent the C^vernor-General from 
9 
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repeating an ordinance; on the expiry of 
could be exercised from time to time. 
19.y Cal. 278=142 I.C. 223 tS.B.). 


the 6 months’ period and thJit the power 
Anukul Chandra v. Dainik Nayak, A.I.K. 


Legislative Power of the Governor-General.—The following table illustrates 
the broad divisions into vvhich the powers of executive extra-parliamentary 
legislation fall. 


On Ministerial Kespon- 
sibility 
(Temporary). 


Personal 

Responsibility of Governor-General. 


Temporary Permanent 

S. 43 S.44. 

Governor-General’s Ordinances on Ministerial Advice: S. 42.—These 
can be issued only when the legislature is not in session, a restriction not applicable 
to legislation under the two later sections. The ministers arc responsible to the 
legislature and the special power is not intended to override the legislature, but 
merely as provision in an emergency. The provisions of sub-S. 2 (o) strikingly 
demonstrate tins aspect of these Ordinances. 

The proviso to sub-S. (1) does not make provision for the Governor-General 
“in his discretion” as these "Ordinances” arc issued within the field of ministe¬ 
rial responsibility and the Governor-General “in his discretion” is outside that field. 
The withdrawal of these Ordinances under sub-S. (2) (c) is also on ministerial 
advice. 

Governor-General’s Ordinances on his own responsibility: S. 43.—These 
Ordinances may be issued even when the Legislature is in session and the only condi¬ 
tion required is that the Governor-General should be satisfied that they arc required 
to enable him satisfactorily to discharge his obligations m the reserved departments or 
in the field of his special responsibilities. 

The duration of the operation of an ordinance is six months, but unlike as 
under S. 72 of the Act of 1919 the ordiiiancu can be repeated only once. The 
maximum total duration can now be only 12 month.s. Sub-S. (2). 

As the Governor-General is acting “in his discretion” in the promulgation of, 
these ordinances a safeguard is provided and sub-S. (3) (c) requires that an ordi¬ 
nance extending a previous ordinance shall be communicated forthwith to the 
Secretary of State and shall be laid by him before each House of Parliament. 

Speaking of these twoi types of Ordinances, Str S. Iluarc said: “'f am not quite 
sure whether my Hon. Friend has appreciated the scope of this clause (S. 42) which 
deals with the ordinances promulgated by the Governor-General upon the advice of 
his ministers. Q. 43 deals with the ordinances made by the Governor-General in 
his own discretion. The first kind made by the Governor-General on the advice of 
his ministers arc very much like the emergency orders m.ide by the Government here 
in time of emergency under what is called the Kmergency Powers Act, and which 
have to receive Parliamentary sanction within a given time. The Governor-General’s 
ordinances either within his own competence or his special responsibilities arc made 
in Clause 43.” (Par. Deb., VoL 299, Cols- 454-55)< 

Governor-General’s Acts—Or Permanent Legislation on hts own 
Responsibility: S. 44.—^Two points, of distinction between the ordinances in S. 43 
and the Acts in S. 44 (1) exist. The former are temporary and the latter perma¬ 
nent. The legislature may be associaU-d in some form with the latter, while the 
legislature is absolutely ignored under S. 43. 

Explaining this second feature of the legislation, the Joint Parliamentary 
Committee dealing with the corresponding provisions applicable to Provincial 
Governments observe: “We agree with the members of the British India Delega¬ 
tion in thinking it undesirable that the Governor should be required to submit a pro¬ 
posed Governor’s Act to the legislature before enacting it. We do not, indeed, share 
their fear, that the Governor might use this procedure for the purpose of seeking 



67 


S. 45] The Government of India Act, 1935. 

support iu the legislature against his Ministers. Our uhjectioii rather is that the 
proposed procedure (Suh-S. (i) {b)) will he a useless formality in the only circums¬ 
tances in which a Governor’s Act could reasonably he contemplated. If the obstacle 
to any legislation which the Governor thinks necessary to the discharge of his special 
responsibilities lies, not in the unwillingness of the legislature to pas> it, but in the 
unwillingncs.s of the ministers to sponsor it his remedy lies not in a Governor's Act, 
but in a change of ministry. If, on the other hand, the obstarlo lies in the unwilling¬ 
ness of the legislature, there can clearly be no point in submitting the proposed 
legislation to, it, and to do so might merely exacerbate political feeling. Since how¬ 
ever there may be intcrmedi.ite cases where an opporlunitv may usefully be given 
to the legislature for revising a hasty or unconsidered derision previously made or 
threatened, we think that the Governor should have the pow'er to notify the legisla¬ 
ture by message of his intention at the expiration of. say one month, to enact a 
Governor’s Act, the terms of which he would set out in the message. It would then 
be open to the legislature, if it thought fit, to pr»..sent an address tO' the Governor at 
any time before the expiration of the month praying him only to enact the proposed 
Act witJi certain amendments which he could then consider upon their merits, or 
even think fit to revise its former decision and to forestall the Governor by itself 
enacting legislation in the sense desired by him.” 

Legislation under all the d sections have these common features:—(1) All are 
subject to disallow'ance by the Crown (2) The limitations on the powers of the legis¬ 
lature under 1‘art V arc applicable to legislation under this Chapter. Dealing 
with the scope of these Ordinances Sir S- Hoarc said. “The ordinances could not be 
made outside the scope of the Federal Provinces. I do not know whether I have made 
that point clear. The Governor-General could not make an ordinance over and above 
the powers given him within the Federation. There is, however, a clause, (Clause 102), 
that enables action to be taken in an emergency in the nature of D.O-K.A. legislatoin 
here. That gives him a wide field to extend his ordinance even outside the 
Federal field. The ordinances under Clauses 42 and 43 have to be within the powers 
given to the Federal Legislature and the Federal Executive under this Bill.” 

“The ordinary position exists that the Federal Courts will determine the extent 
of the powers of the Federal Lcgi'.Iaturc which will be the measure of the yard 
stick of the powers of the Govcrnoi^Goneral, his power of making an Act or an 
Ordinance.” {Part. Deb- Vol. 299, col. 45f>). 

As the Ordinance under S. 43 and the Gov ernor-Generars Acts under S. 44 
arc promulgated and enacted by the Governor-General “In his discretion’*, a fetter 
is imposed on the powers of the Federal T.cgislalurc in interfering with them and 
S. 108 (1) (b) requires the previous sanction of the Governor-General in his 
discretion before either chamber can consider any Bill which repeals, amends or is 
repugnant to any Governor-General’s Act or Ordinance. 

With the reservation of certain departments to the Governor-General in his 
discretion, powers of legislation of the sort provided in Ss. 43 and 44 were perhaps 
inevitable. For instance in the constitution of Malta, where defence is reserved 
from the powders of the legislature, the Governor is empowered to legi.slatc on all 
reserved m.attcrs by Ordinance. 


CHAPTER V. 

Provisions in case of failure of Constitutional Machinery. 

45. (1) If at any time the Governor-General is satisfied that a situation 
Power of Cover- has arisen in which the government of the Federa- 
nor-General to issue tion cannot be carried on in accordance with the 
Proclamations. provisions of this Act, he may by Proclamation— 

(a) declare that his functions shall to such extent as may be speci¬ 
fied in the Proclamation be exercised by him in his discretion; 

(b) assume to himself all or any of the powers vested in or exer¬ 
cisable by any Federal body or authority, 

and any such Proclamation may contain such incidental and consequential 
provisions as may appear to him to be necessary or desirable for giving 
effect to the objects of the Proclamation, including provisions for suspend¬ 
ing in whole or in part the operation of any provisions of this Act relating 
to any Federal body or authority: 
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Provided that nothing in this sub-section shall authorise the Gover¬ 
nor-General to assume to himself any of the powers vested in or exer¬ 
cisable by the Federal Court or to suspend, either in whole or in part, the 
operation of any provision of this Act relating to the Federal Court. 

(2) Any such Proclamation may be revoked or varied by a sub¬ 
sequent Proclamation, 

(3) A Proclamation issued under this section— 

(a) shall be communicated forthwith to the Secretary of State and 
shall be laid by him before each House of Parliament; 

(b) unless it is a Proclamation revoking a previous Proclamation, 
shall cease to operate at the expiration of six months: 

Provided that, if and so often as a resolution approving the continu¬ 
ance in force of such a Proclamation is passed by both Houses of Parlia¬ 
ment, the Proclamation shall, unless revoked, continue in force for a 
further period of twelve months from the date on which under this sub¬ 
section it would otherwise have ceased to operate. 

(4) If at any time the government of the Federation has for a 
continuous period of three years been carried on under and by virtue of a 
Proclamation issued under this section, then, at the expiration of that 
period, the Proclamation shall cease to have effect and the Government of 
the Federatirn shall be carried on in accordance with the other provisions of 
this Act, subject to any amendment thereof which Parliament may deem it 
necessary to make, but nothing in this sub-section shall be construed as 
extending the power of Parliament to make amendments in this Act with¬ 
out affecting the accession of a State. 

(5) If the Governor-General, by a Proclamation under this section, 
assumes to himself any power of the Federal Legislature to make laws, 
any law made by him in the exercise of that power shall, subject to the 
terms thereof, continue to have effect until two years have elapsed from 
the date on which the Proclamation ceases to have effect, unless 
sooner repealed or re-enacted by Act of the appropriate Legislature, and 
any reference in this Act to Federal Acts, Federal laws, or Acts or laws of 
the Federal Legislature shall be construed as including a reference to such 
a law. 

(6) The functions of the Governor-General under this section shall 
be exercised by him in his discretion, 

NOTES. 

The Breakdown Clause.—^This section provides for the resumption by 
the Governor-General of the powers vested in the various Federal Organs, other 
than the Federal Court, if he is satisfied that the Government of the Federation 
cannot be carried on in accordance with the provisions of this Act; in other words 
if there should be a breakdown in the machinery of the Federal Legislature or the 
Federal Council of ministers- In those events, the Governor-General may, to such 
extent a3 he declares, supersede the ministry [sub-S- I (a)] or supercede the Legis¬ 
lature and the ministry [sub-S. 1 (h)J- In this connection it may be noted that under 
rule 6 of the J')evolution Rules under the Government of India Act, 1919, the Governor- 
General in Council was empowered, by Notification in the Gazette of India to revoke 
or suspend for such period as he may consider necessary the transfer of any pro¬ 
vincial subject; and by rules framed under S. 52 (3), “Transferred subjects 
Temporary Administration Rules”, the Governor was enabled to assume charge 
of the department of a Minister if there was a vacancy in the Office of Minister, 
and to administer the same pending the appointment of one. 

There is no obligation on the part of the (Jovernor-General to suspend the 
whole of the Constitution; he may suspend it in part keeping the rest of the Con¬ 
stitution functioning. 

Time Limit of Three Years—^Sub-S. ( 4 ). —^The original bill did not contain 
this time-limit of 3 years as the maximum period under which the Government 
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could be carried on under the breakdown clause. Explaining the reasons for the 
provision, the Secretary of State said: “From the point of view of British India 
it would be objectionable to seCi even with the periodical approval of Imperial 
Parliament, this constitution turned into a permanent dictatorship. From the point 
of view of the Indian States it would be highly objectionable where they have 
made concessions in the Federal field upon the assumption that the Federation was 
a permanent constitution, to see the Federation abrogated in a time of emergency 
and the powers delegated by them for federal purposes used out.si(lc the Federal 
(Jovernment by the Governor-General.” (Par. Deb. Pol. 299, Col. 460~1). 

“At the end of the 3 years it is not as if we are left with no Government of 
India at all. We then revert to the provisions of this Act except S. 45 and 
Parliament would have to choose between r.,verting to the provisions of this Act 
or pa.ssing an Amending Act.” 

On the occurrence of such a contingency the powers of Parliament to amend 
the Act continue to be subject to the restrictions imi)osed by S. 6 (5). If Parlia¬ 
ment desired to continue the Federation, it will not be competent to it to amend 
without the consent of the Federating States, those portions of the Second Schedule 
the .alterations of which would under its terms effect their accession. 

Legislation by the Governor-General during breakdown—Sub-S. (5).— 
During this period the Governor-General has all the powers of the Federal Legis¬ 
lature under the Legislative lists in .Schedule VII, but the duration of his legis¬ 
lation is fixed by this sub-section to two years from the date on which the pro¬ 
clamation ceases. This is sulijcct to the further proviso that “the appropriate 
legislature has not repealed or re-enacted it.” 

The expression “appropriate Legislature*’ is used because the Legislation in 
question might have, if the circumstances set forth in S. 102 existed, covered the 
provincial field, or the Governor-General might have enacted legislation on subjects 
in the concurrent list. 

Where ihe Governor-General acting under the terms of this section assumes 
to himself the powers of the Federal Legislature his legislative powers are subject 
to the same limitations as those of the Federal Legislature and their validity can be 
challenged in Courts. 

[The whole of Part III has been Brought into force from Ist 
April 1937 by the Government of India (Commencement Etc.)] 
Order 1936, 

PART III. 

The Governors’ Provinces. 

CHAPTER I. 

The Provinces. 

46. (1) Subject to the provisions of the next succeeding section with 
. j p respect to Berar, the following shall be Governors' 
vincesf™°'^ * Provinces, that is to say, Madras, Bombay, Bengal, the 

United Provinces, the Punjab, Bihar, the Cen¬ 
tral Provinces and Berar, Assam, the North West Frontier Province, 
Orissa, Sind, and such other Governors’ Provinces as may be created 
under this Act. 

(2) Burma shall cease to be part of India. 

(3) In this Act the expression “Province” means, unless the con¬ 
text otherwise requires a Governor’s Province, and “Provincial” shall be 
construed accordingly. 

NOTES. 

Creation of new provinces.-—Section 190 lays down the machinery for the 
creation of new Governor’s provinces, and for the alteration of the boundaries of 
Provinces. 

Two new provinces have been created by the Government of India Acti, 1935, 
vig. Sind and Orissa; and the Province of Burma has ceased to be part of India. 
For the creation of the two new Provinces of Sind and Orissa, the definition of their 
boundaries, etc., see S. 289, 
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47. Whereas certain territory (in this Act referred to as “Berar’’) is 
under the sovereignty of Ilis Exalted Highness the 
Provisions as to Nizam of Hyderabad, but is at the date of the passing 
of this Act, by virtue of certain agreements subsisting 
between His Majesty and His Exalted Highness, administered together 
with the Central Provinces: 

And whereas it is in contemplation that an agreement shall be con¬ 
cluded between His Majesty and His Exalted Highness whereby, not¬ 
withstanding the continuance of the sovereignty of His Exalted Highness 
over Berar, the Central Provinces and Berar may be governed together as 
one Governor’s Province under this Act by the name of the Central 
Provinces and Berar: 

Now, therefore,-- 

(1) While any such agreement is in force— 

(o) Berar and the Central Provinces shall, notwithstanding the 
continuance of the sovereignty of His Exalted Highness, be deemed to be 
one Governor’s Province by the name of the Central Provinces and 
Berar; 

(fe) any reference in this Act or in any other Act to British India 
shall be construed as a reference to British India and Berar, and any 
reference in this Act to subjects of His Majesty shall except for the 
purposes of any oath of allegiance, be deemed to include a reference to 
Berari -subjects of His Exalted Highness; 

(r) any provision made under this Act with respect to the qualifica¬ 
tions of the voters for the Provincial Legislature of the Central Provinces 
and Berar, or the voters for the Council of State, shall be such as to give 
effect to any provisions with respect to those matters contained in the 
agreement: 

(2) If no such agreement is concluded, or if such an agreement is 
concluded but subsequently ceases to have effect, references in this Act to 
the Central Provinces and Berar shall be construed as references to the 
Central Provinces, and His Majsety in Council may make such conse¬ 
quential modifications in the provisions of this Act relating to the Central 
Provinces as he thinks proper, 

NOTES. 

History of the Berars.—territory forms part of the Dominions of His 
Exalted Jfigliiicss, the Nizam of Hyilcrahad and hy a treaty made in 1853, the 
Nizam assigned the districts to the exclusive management of the British Resident 
for the time.heing at Hyderabad and to mch other oflicers acting under his orders 
as might from time to time he appointed liy the Government of India. The 
assignment was for the purpose of paying the Hyderabad contingent and certain 
other expenses On 2()lh Novemher, 1860, a further treaty was made between Her 
M.ijesty Queen Victoria and the Nizam whereby the latter agreed to forego all 
ilemands for an account of the rents and expenditure of the assigned districts and 
Article 6 of the Treaty provideil that the Districts in Berar and certain other 
territories yielding a gross revenue of 32 lakhs of rupees should he held by the 
British Government in trust for the payment of the troops of the Hyderabad con¬ 
tingent. In 1902, howevei, a permanrnt arrangement was come to by which the 
Nizam whose sovereignity over the area was reaffirmed, leased the districts to the 
British Government in perpetuity in consideration of a payment to him by the 
British Government of the fixed and ptrpetual'rent of 25 lakhs of rupees and the 
British Government “wihle retaining the full and exclusive jurisdiction and authority 
over the assigned districts which they enjoyed under the Treaties of 1853 and 1^ 
were at liberty notwithstanding anything to the contrary in those treaties to administer 
the assigned districts in such manner a.s they <lcem desirable”. The Governor- 
General has been legislating for this area under Orders in Council under the 
Foreign Jurisdiction .Act. See Vattatraya v. Secretary of State, 57 I.A. 318: W 
M.L.J. 7. (P.C.) 
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Position of Berars under Government of India Act, 1919.—These terri¬ 
tories were administered with, but not as a part of the Central Provinces. Thd 
inhabitants elected a certain number of representatives, whin were then formally 
nominated as members of the Central Provinces Legislature; Legislation both of 
the Central Legislature and as well as of the provincial was applied through the 
machinery of the Foreign Jurisdiction Act. {See T. P. C. Report, para. 61.) 
Berar being Hyderabad territory, the inhabitants of Berar are not British subjects 
.and never have becn,^ but are subjects of the Nizam. Dattaraya v Secretary of 
State, 57 I.A. 318 (P.C.). But notwithstanding this, the Berar members were taking 
the oath to Ilis Majesty. The Kcvciiucs of Berar were under Rule 14 (2) of the 
Devolution Rules allocated to the Local Government of the Central Provinces as a 
source of Provincial Revenue, but with the condition th.it "if iti the opinion of the 
Governor-General in Council provision has not been made for expenditure necessary 
tor the safety and tranquillity of Berar, the allocatiort shall be terminated by order of 
the Governor-General in Council or diminished by such amount as the Governor- 
General in Council may by order in writing direct. 

Under the Government of India Act. 1935.—This Act gets rid of the anomalous 
position. Tn the future, 

1. The administration of Berars will be as part of the Central Provinces. 

2. The Berar members will m their oath of allegiance to His Majesty save 
their allegiance to His Exalted Highness and take the oath in form 3 of me 4th 
.Schedule. 

The Goverjior of the Central Proimces and Berars is vested with a special res- 
ponsilulity under S. S2 (2) of securing that a reasonable share of the revenues of 
the Province is expen<led in or for the benefit of Berar; and the Instrument of 
Instructions issued to him directs that if he is. "at any time of opinion that the 
policy hitherto in force affords him no satisfactory guidance in the interpretation 
of his special responsibility he shall, if he deems it expedient, fortify hilmself with 
advice from a body of expericnceil and unbiassed persons whom he may appoint 
for the purpose of recommending what changes in policy would be suitable and 
equitable”. 

The agreement contemplated by the .Section has been concluded 


Appointment 

Governor. 


CHAPTER IT. 

The Provinicial Executive. 

T/ie Governor, 

48. (1) The Governor of a Province is appoint¬ 
ed by His Majesty by a Commission under the Royal 
Sign Manual. 


(2) The provisions of the Third Schedule to this Act shall have 
eflfect with respect to the salary and allowances of the Governor and the 
provision to be made for enabling him to discharge conveniently and with 
dignity the duties of his office. 


NOTES. 

Appointment of Governor.—Sec notes to S. 3, supra. Under S. 46 (2) of 
Government of India Act, 1919, Governors of Provinces were appointed by 
riis Majesty after consultalion with the Governor-General and the consultation has 
been discontinued as inconsistent with provincial autonomy and with the status of 
the Provinces as, ‘units’ in the Federation. 

A • Allowances.—^Thc salary, allowances and privileges having been 

nxed by the Act itself, they cannot be altered except by Parliamentary Legislation. 
Ihc salaries, etc., arc charged on the revenues of the Province under S. 78 (3) 
and are therefore not votablc by the Legislative Assembly and the legislature is 
prevented from discussing this demand under S. 79 (1). 

Persons anointed tO' act as Governor have the same powers as persons appointed 
under this section. See S, 304. 

As to the secretarial staff of Governors See S. 305. 

Protection from suits, etc., is provided for Governors by S. 306. 
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49 . (1) The executive authority of a Province shall be exercised on be* 
haP of His Majesty by the Governor, either directly 
Executive authority qj. through officers subordinate to him, but nothing in 
of Province. section shall prevent the Federal or the Provin¬ 

cial Legislature from conferring functions upon subordinate authorities, 
or be deemed to transfer to the Governor any functions conferred by 
any existing Indian law on any court, judge, or officer or any local or other 
authority. 

(2) Subject to the provisions of this Act, the executive authority of 
each Province extends to the matters with respect to which the Legis¬ 
lature of the Province has power to make laws. 


Vt’c Notes to S. 8. 

Executive Authority of Provinces:—^'Fhe executive authority of the Provinces 
is cxercisetl on behalf of His Majesty by the Governor. This gives effect to the 
P'cderal principle in the constitution, the Provinces deriving their powers directly from 
the Sovereign, and not from the Central Government as its agent or delegate. The 
words of Lord Watson in Liftnidiitors of the Maritime Bank of Canada v- Ifeceiver 
(ii'iieral of New BrunJeivtck, describing the position of the Canadian Provinces 
under the Hritish North America Act would be a correct description of the position 
and status of the Provinces under this Act. *'A Lieutenant Governor when 
appointed, is as much the representative of Her Majesty for all purposes of Pro¬ 
vincial Governmi-nt, as the Governor-General himself is for all purposes of 
Dominion Government.” (1892) A C 437 at p 443); ami as Lord Haldane has 
said in Great JCest Saddlery Co. \. the Ktttffi “Within the spheres allotted to 
them by the Act the Dominion and the Provinces are rendered on general principle 
co-ordinate Governments”. f(1921) 2 A.C. 91 at lOO]. 

The authority conferred by the section is to be exercised sulijcct to the pro- 
vi.sions of any legislation enacted by Federal or Provincial legislatures. 

Sub-S. (2): The executive power extends to the subj’ects mentioned in the 
concurrent list also, except in so far as Federal legislation has covered the field 
under S. 126 (2). The executive power of the Federation, as noticed already, 
docs mit extend in a Province to matters 'with respect to which the Provincial 
Legislature has power to make Laws’. 9ee proviso (1) to S. 8 (1), supra. 

Administration of Provincial Affairs, 

50. (1) There shall be a council of ministers to aid and advise the 

Governor in the exercise of his functions, except in 
Council of ministers so far as be is by or under this Act required to 
exercise his functions or any of them in his discretion: 

Provided that nothing in this sub-section shall be construed as pre¬ 
venting the Governor from exercising his individual judgment in any case 
where by or under this Act he is required so to do. 

(2) The Governor in his discretion may preside at meetings of the 
council of Ministers. 

(3) If any question arises whether any matter is or is not a matter 
as respects^ which the Governor is by or under this Act required to act in 
his discretion or to exercise his individual judgment, the decision of the 
Governor in his discretion shall be final, and the validity of anything 
done by the Governor shall not be called in question on the ground that 
he ought or ought not to have acted in his discretion, or ought or ought 
not to have exercised his individual judgment. 


NOTES. 

See Notes to S 9, supra- 

Council of Ministers—Federation and Provinces—Difference. 


I? .1 , L * difference between the position of the ministers at the 

Federal Centre and those in the Provinces lies in the larger fiddi of minisllerial 
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responsibiHi^ in the Provinces. At the centre the departments of defence and 
external affairs are reserved while in the Provinces there is no reserved 
department as such, though in relation to ‘Excluded areas’ the administration is 
vested in the Governor in his discretion. But the exercise of the discretion being 
confined territorially to small areas, in Madras for instance, only the Laccadive 
Islands, docs not trench on the province of ministers. _ The Governor of 
a Province has no special responsibility for the financial stability of the Province- 
In the result therefore the field wherein the Governor has to be guided by minis¬ 
terial advice is far larger in the Provinces than in the Federation. 

Council of Ministers: Speaking of the position of the Prime or Chief 
Minister and the c<dlective responsibility of the ministers the Setr^lary of State 
said: "The position of Prime Minister and collective responsibility are features 
of the constitution that are going to grow up. Our intention is to encourage 
collective responsibility and certainly not discourage the appointment of a Prime 
Mini.ster. Rut they are essentially features of a constitution that grow up rather 
than are created by Statute. VVe make our position clear in paragraph 7 of the 
Instrument of Instructions VVe make it tpiite clear that the objective we have in 
mind is collective responsibility’’-'' (Part. I)eh- P’lol. 299, rol- 510). 

Minister to aid and advise the Governor: The manner in which the 
Council of Ministers has to be chosen is dealt with in the notes to the next section. 
The function of the Couticil of Ministers is to aid and advise the Governor, in 
fields where he is not directed to act ‘in bi.s discretion’. The White Paper, 1931, 
sets out the function of the ministers and their relations with Governors in these 
terms- “The Council of Ministers will be entitled to tender advice to the Governor 
on all matters which fall within the provincial sphere, other than the use of the 
powers described by the Constitution .Vet as exercisable by the Governor at his 
discretion. The Governor will be guidcil by the advice tendered to him by Ministers, 
unless so to be guided would be, in his judgment, inconsistent with the fulfilment 
of any of the purposes for the fulfilment of which he will be declared by the 
Constitution Act to be charged with a "special responsibility”; in which rase the 
Governor will be entitled, and enjoined, to act, notwithstanding the advice tendered 
to him, in such manner as he deems requisite for the discharge of his special 
responsibilities-’’ (Introduction para, 45).' 

It will be noticed that while the ministers are given the right to advise the 
Governor, the obligation of the latter to follow and be guided bjr the advice tendered 
is not expressly set out in the Act though it clearly arises by implication from the 
proviso to sub-S- (1). The Government of India Act, 1919 S. S2 (3) provided 
that in relation to transferred subjects "the Governor shall be guided by the advice 
of his mini.stcrs, unless he secs suificient cause to diisitent from their opinion in 
which case he may require action to be taken otherwise than in nrrordance with that 
advice.” 

But the present Act does not contain any such statutory obligation. The 
flovernor’s relations with his Ministers, except where he is directed by the Statute to 
act in his discretion or to exercise his individual judgment is left to be determined by 
the Instrument of Instructions. The Joint Parliamentary Committee recommended 
such abstention from ' imposing a statutory obligation on the ground that to 
do so would he “to convert a constitutional convention into a rule of law and 
thus perhaps bring it within the cognizance of the Courts”. 

Discretion: "The Ministers would have no constitutional right under the 
Act to tender advice upon a matter within a Governor’s discretion, hut the Governor 
could in any event and doubtless often would consult them before his own decision 
is made and if at some future time it seemed that this power of consultation might 
with safety he made mandatory there is nothing inconsistent with the Act in 
amending the Instrument of In.structions for such a purpose”. (J. P. C. Report 
para- 76). 

The position of the Governor and his duties: The advice tendered by 
Sir Edward Bulwer Lytton then Secretary of St.itc for the Colonies to Sir George 
Bowen, the first Governor of the Colony of Queensland, contained in a letter address¬ 
ed to him in 1859, as to the manner in which a Colonial Governor ought to carry on 
the administration, may profitably be pondered by all Governors. 

"Remember that the first care of a Governor in a free Colony is to shun the 
reproach of being a party man- Give all parties and all the Ministers formed the 
fairest play. 

10 
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"Mark and study the idosyncrasies of the community,: every community has 
some, peculiar to itself. In your public addresses apipcal to those which are 
the noblest; the noblest are always the most universal and the most durable. They 
arc peculiar to no party. 

"As you will have a free press, you will ha\o some papers that m.iy be abusive. 
Never be thinskinned about these; laufi^h them off. Be pointedly^ courteous to all 
editors and writers acknowledging socially their craft and its' importance. The 
more you treat people as gentlemen and the more "they will behave as such.’’ 

"After all men arc governed :is much by the heart as by the head. Evident 
sympathy in the progress of the Colony; traits of kindness, generosity, devoted 
energy, where rcouired the public weal; a pure exercise of patronage, an utter 
absence of vindictiveness «jr spite; the fairness th.at belongs to magnanimity—these 
are the cjualities that makes Governors powerful, while men merely sharp and clever 
may be weak and detested. 

“But there is one rule which I find pretty universal in colonies. The governor 
who is the least hulTy, and who is most careful not to overgovern, i.s the one who 
has the most authority”. 

Responsibility of Governors and Ministers —^I'hc basic scheme of the Act 
is that for every act of (iovernment, the executive must be responsible to some 
legislature—either ih.'it cre.atcd by the Act, or to the I’arliament of the United 
Kingdom. \ complete and absolute dichotomy of functions and re.sponsibilitics is 
established between the Governor on the one hand and the ministers on the 
other; and the Act takes care to see that there is no blurring of the respectivm 
responsibilities AVhile responsibility of the Ministers to the Local I.cgislature is 
not i'l terms made st.itutory, S. ."id read with S. 14 embodies in statutory form the 
control of l‘’arliaine!ii over the Govirnor acting personally. 

51, fl) The Governor’s ministers shall be 
Otlipr pro/isions choscn and summoned by him, shall be sworn as mem- 
as to ministers. hers of the council, and shall hold ofificc during his 

pleasure. 

(2) A minister who for any period of six consecutive months is 
not a member of ibc Provincial Legislature shall at the expiration of 
that period cease to be a minister, 

(3) The salaries of ministers shall be such as the Provincial Legis¬ 
lature may from time to time by Act determine, and, until the Provincial 
Legislature so determine, shall be determined by the Governor: 

Provided that the salary of a minister shall not be varied during 
his term of office. 

(41 The question whether any, and if so what, advice was tendered 
by ministers to the Governor shall not be inquired into in any court, 

(5) The functions of the Governor under this section with respect 
to the choosing and summoning and the dismissal of ministers, and with 
respect to the determination of their salaries, shall be exercised by him in 
his discretion. 


See Notes to S. 10, supra- 

Chosen and summoned by the Governor in his discretion: The Iiistruc- 
mciit of in.structions p.-u-a, VII provides: — 

“III making appointments to his Council of Ministers Our Governor shall use 
bis best endeavours to select his Ministers in the following manner, that is to say, 
to appoint in consultation with the person who in his judgment is most likely to 
command a stable majority in the Legi.slature, these persons (including so far as 
practicable members of important minority communities) who will be best in a 
position collectively to command the confidence of the Legislature”. 

The "person” in consultation with whom the Governor chooses the other 
ministers will presumably be the individual who in common parlance is known as 
the “Chief Minister”. 

In practice the Governor is not likely to have much of a choice in the si'lection 
of this person, for in the nature of things, there arc not likely to be more than one 
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who can claim to be the leader of a majority party in the Assembly. If there is, 
however, more than one, the Governor’s choice amonf? them would be unfettered. 
'Phe other Councillors! to be chosen are to be those who will best be in a position 
to command the confidence of the Legislature, 

In view of the emphasis laid by the' Instrument of Instructions that the ministers 
chosen by the Governor should command the confidence of the legislature, acute 
controversy has arisen as 10 the constitutionality of the appointment by the Governor 
of certain individuals as “Interim ministers” when such individuals could not com¬ 
mand a majority in the legislature. The Indian National Congress having se''ured an 
absolute majority in the Assemblies of six I’roviiices, insisted on certain assur¬ 
ances from the Governors as to the use of their Special Powers liefore they would 
accept office. This the Governors refused to do, and in consequence the congress 
ileclined to accept office. The Governors thereupon summoned certain individuals 
as ministers belonging to minority parties in the legislature. 

Constitutionally proper course of action was open to the Governors in either 
of the two alternatives arising out of the situation brought about by the attitude 
of the Congress. 

(1) Had the Governors reason to lielieve tb.it the individuals chosen and sum¬ 
moned as ministers would be able to command a majority in the Legislature or if 
the Governors had received an assurance from the ministers of such ability on their 
part or if the Governors or the persons chosen vvre satisfied that having regard td 
the state of party divisions, or the mobility of opinion among the elected members, 
there was such a chance the appointment of these ministers w^ould not have been 
open to question; for the alternative before tbc Governors of assuming the role of 
A dictator under S. 93 is not to be lightly undertaken, until every effort is made to 
work the constitution. In such a view however the legislature ought to have been 
summoned reasonably early after the ministry was formed. 

(2) If however on the otlur band, it was clear to the Governors and the 
ministers themselves that they did not ami cv>uld not command the confidence of the 
legislature, it is submitted, that the action of the Governors was not the correct 
constitutional course and Dr. \. B. Keith has lent his authority to the above view. 
However the action of the Govtrnors has been sought to be justific.l on the analogy 
of minorities’ ministries in England on several occasions. It is doubtful whether 
instances of such ministries in the early days be ford Cabinet responsibility to Parlia¬ 
ment was ilev eloped would be of any assistance Recent instances afford no parallel 
cither, for in them such minorities held office by the sufferance of the majority’ 
in Parliament, and not in defiance of the legislature; and the position was hy 
no means inconsistent with responsible government, but was the product of a situa¬ 
tion where a majority part.v had broken up or where there were more than two 
parties in the legislature, none of which was of suflicieut strength to command an 
absolute majority. If the circumstances were as stated in this paragraph, the 
"interim ministry” would be a negation of responsible government in any 
sense; the more proper course being for the Governors to have acted und'er S. 93. 

Governor’s right or obligation to dismiss his ministers: The circum¬ 
stances in which this power could or ought to be exercised may be examined: 

(a) When the ministers have ceased to possess the confidence of the 
Legislature: The first and indeed the normal case where the power would be 
exercised is when the ministers cease to command the confidence of the Legislature. 
The Governors’ power, in such a case is really used in support of the principle of 
responsible government, and in enforcement of the convention which requires 
such ministers to resign their office. In the circumstances stated, it would not 
only he the right but the duty of the Governor to insist on the miriisters resigning 
or to di.smis.s them: for their continuanec in office would be in fl.igrant violation of 
all principles of responsible government; and the Governor cannot with any pro¬ 
priety be constitutionally guided by the advice of such ministers. 

Di.smissal in such a state of affairs gives rise to no problems of constitutional 
law and whether technically the succeeding ministry advise the governor, or the 
Governor chooses and summons the ministry subsequent to the dismissal of the 
first ministry does not make much of a difference in principle. 

(b) Dismissal of ministers who cotnmand the confidence of the Legis¬ 
lature^ but who have ceased to command the confidence of the Governor: 
The problem raised here has assumed importance by reason of the demand made 
by the Indian National Congress that when a situation arises for a Governor to 
overrule his ministers on the ground of their advice trenching on any of his 
"special responsibilities” the Governor should dismiss the ministry from office, or 
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at any rate call upon them to resijfii. It may he premised that the special res¬ 
ponsibilities occur within the sphere normally allotted to ministers and they 
can arise only from a failure on the part of ministers to observe the ordinary 
canons of sound and proper administration. 

In this connection the observations of Alpheus Todd on the duty of Governors 
made at a time when the power of Colonial Governors to “dissent from the opinion 
of their councils, if they saw sufficient cause to do so”, was real, may be read with 
profit. 

Speaking of the relationship between a Governor and his ministers Todd says: 

“The responsibility of the Loc.il Administration (ministers) for all acts of 
Government is absolute and unqualified. But it is essentially a responsibility to the 
legislature and especially t€> the popular chamber thereof—whilst the responsibility 
of the Governor is solely to the Crown. It is indispensable to the welfare of good 
government of the Colony that these separate responsibilities should never be per¬ 
mitted to clash; and the best guarantee against the possible occurrence of such art 
event is to be found in the continued existence of the most cordial and unreserved 
harmony and co-operation between the Governor and his advisers. 

“It is undoubtedly incumbent upon a constitutional Governor to co-operate 
honourably, though in no partisan spirit with his ministers for the time being, and 
to accept their mlvice on all public matters, unless he should see sufficient cause to 
justify him in refusing to concur in their recommendations. On the other hand, 
every objection by the Governor to a policy or proceeding submitted for his approval 
should be considered by his ministers with the deference and respect due to his office. 
In the free iuterch.vngc of opinion between those who are equally conoerned in the 
endeavour to promote the public good, it is reasonable to siippo.se that a unity of 
sentiment woui>’ Mltimatcly prevail. 

"But if it should prove otherwise, it must always bo remembered that the Governor 
is nut bound to comply with the advice of his ministers. In the event of a recom¬ 
mendation being submitted to him that involved a breach of the law, or that wasi 
contrary to the express in.sfructions received from the Crown, he would be obliged 
to refuse to sanction. 

“In the ordinary exercise of his constitutional discretion, a Governor is un- 
questionalily competent to reject the advice of his ministers, whenever that advice 
should seem to him to be adverse to the public welfare or of an injurious tendency. 
In such a contingency if no compromise be possible, either the resignation or the 
dismissal of ministers mwst ensue. The Governor must then seek for other 
advisors”. (Todd-Parliamentary Government in the Colonies 2nd F.dn., pp. 50-52). 

And in another place: 

“The right of a Governor to dismiss his ministers when he has ceased to have 
confidence in them isi undeniable, and that right is not impaired by the fact of 
their being able to command a majority in the representative chamber. This 
principle has been repeatedly affirmed in Colonies under responsible Government, 
and it is now placed beyond the reach of cavil by the corroborative testimony of 
her Majesty’s Secretary of .State for the Coloni;es in the I.cfellier\ cas/e, that 
‘there can be no doubt that the Governor hast an unquestionable right to dismiss 
his ministers if from any cau.se, he feels it incumbent upon him to do so’. 

"This abstract right being admitted, w'c may go further and declare that it is 
the bounden duty of a Governor to dismiss his ministers, if he believes their policy 
to be injurious to public interests or their conduct to be such, in their official capacity 
that he can no longer act with them harmoniously for the public good”, ibid- p. 615-6, 

This statement of Todd as regards the right or duty of the Governors trt 
dismiss Ministers was in assertion of the right of Governors by one who advocated 
the case of Imperial control and intervention. Nevertheless it was certainly a correct 
description of the constitutional relations between the Dominion Governors and 
their ministers at the beginninij; of responsible Government in the Dominions, 
when the Governor’s powers of interference with the actions of hi.s ministers were 
real. As such, in the conditions created by this Act (Government of India Act) 
where the power of the Governors to overrule their ministers i» even more sharply 
emphasised, it seems very apt and correct. In the Dominions however, such a view 
of the Governor’s powers has become obsolete, for to make the Governor’s personal 
opinion that the policy of the ministers is against public interests as sufficient justi¬ 
fication for dismissing ministers i>ossessing the confidence of Parliament is to 
sacrifice all pretent'e to responsible or Parliamentary Government, 
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A further question that arises may also be examined: Before dismissing his 
ministers has the Governor to assure himself that he can replace the dismissed 
ministry by others who will be acceptable to the Assembly as well as to himself? 
The answer would have to be in the affirmative. The Act requires that there 
should always be a council of ministers^ who will undertake the responsibility 
for the Government of the l‘rovince and the inevitable facts of the situation 
would compel the Governor to seek the advice of an alternative ministry 
in such crisis. The (iovernor could no doubt have recourse to the dissolution 
of the Assembly, but the appeal to the electorate would be justified only if the 
Governor is convinced that the electorate will disapprove the conduct of the ministers 
whom he chooses to dismiss and would send in others who would shoulder the res¬ 
ponsibility of office agreeably to his own wishes. 

Sub-S. (2); The period of six months here provided for would also be availed 
of for enabling ministers to hold their office after the assembly is dissolved. It 
might be that the party formerly in power is returned in a majority or is defeated 
at the polls; in either event the ininistiy would continue in office, till they them¬ 
selves are re-appointed or their successors assume office. 


. 52. (I) In the exercise of his functions the 

bilitieTof Governor* Governor shall have the following special responsibi¬ 
lities, that is to say:— 

(o) the prevention of any grave menace to the peace or tranquillity 
of the Province or any part thereof; 

(6) the safeguarding of the legitimate interests of minorities; 

(c) the securing to, and to the dependants of, persons who arc or 
have been members of the public services of any rights provided or pre¬ 
served for them by or under this Act, and the safeguarding of their legiti¬ 
mate interests ; 

(d) the securing in the sphere of executive action of the purposes 
which the provisions of chapter III of Part V of this Act are designed to 
secure in relation to legislation; 

(e) the securing of the peace and good government of areas which 
by or under the provisions of this Part of this Act are declared to be 
partially excluded areas; 

(/) the protection of the rights of any Indian State and the rights 
and dignity of the Ruler thereof; and 

((/) the securing of the execution of orders or directions lawfully 
issued to him under Part VI of this Act by the Governor-General in his 
discretion. 

(2) The Governor of the Central Provinces and Berar shall also 
have the special responsibility of securing that a reasonable share of the 
revenues of the Province is expended m or for the benefit of Berar, the 
Governor of any Province which includes an excluded area shall also have 
the special responsibility of securing that the due discharge of his func¬ 
tions in respect of excluded areas is not prejudiced or impeded by any 
course of action taken with respect to any other matter, any Governor who 
is discharging any functions as agent for the Governor-General shall also 
have the special responsibility of securing that the due discharge of those 
functions is not prejudiced or impeded by any course of action taken 
with respect to any other matter, and the Governor of Sind shall also 
have the special responsibility of securing the proper administration of 
the Lloyd Barrage and Canals Scheme. 
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(3) If and in so far as any special responsibility of the Governor 
is involved, he shall, in the exercise of his functions, exercise his indivi¬ 
dual judgment as to the action to be taken. 

NOTES. 

Sec Notes to S. 12, supra. 

Special Responsibilities: As stated already special responsiliilitics operate in 
the sphere which is within the province of Ministers. They are infractions from 
full and unfettered ministerial rcsponsihility, and to the extent Governors can act 
in the exercise of their individual judgment, the completeness of Provincial 
autonomy is infringed. The reason is that in so far as the Governor acts in his 
discretion or in his individual judgment he is responsible immediately to the 
(lOvernor-General (S. 54) and through him to the .Secretary of State and Parliament 
(S. 14). 

The manner in which the Governor is to interpret and exercise his powers in 
relation to the special responsibilities is set out in the Instrument of Instructions: 

“Vlll. In all matters within the scope of the executive authority of the 
Province, save in relation to functions which he is required by or under the Act 
to exercise in his discretion, Our Governor shall in the exercise of the powers 
conferred upon him be guided by the advice of his Ministers, unless in his opinion 
so to be guided would be inconsistent with the fulfilment of any of the special 
responsibilities which are by the Act committcil to him, or with the proper dis¬ 
charge of any of the functions which he is otherwise by or under the Act required 
to exercise in his ind’vidual judgment; in any of which cases Our Governor shall, 
notwithstanding bis Ministers' advice, act in exercise of the powers by or under 
the Act conferred upon him in such manner as to his individual judgment seems 
requisite for the due discharge of the responsibilities and functions aforesaid. 
But he -shall be studious so to exercise his powers as not to enable his ministers 
to rely upon his special re.sponsibilities in 'order to relievo themselves of respon¬ 
sibilities which are properly their own”. 

The special responsibilities here enumerated arc mostly the same as those in 
S. 12, with this important difference that there is no ‘special responsibility' for the 
financial credit of the I’rovince laid on Governors of Provinces. The main reason 
for the omission is not far to seek. 

Finance at the centre is vitally connected with the defence of India, 
which is a reserved subject. The pensions of all officers recruited by the 
Secretary of State, a matter in which KngKind is vitally interested, amounting 
to over 5 crorcs of rupees annually, arc charged on the revenues of the Federation. 

(a) Prevention of grave menace to peace, etc.: Under S* 50 of the Govern¬ 
ment of India Act 1919, this was the only ground on which the Governor could 
overrule his Executive Council. 

(b) Legitimate Interests of Ministers: The Instrument of Instructions 
para IX provides:—Our Governor shall interpret his special responsibility for the 
safeguarding of the legitimate interests of minorities as requiring him to secure, in 
general, that those racial or religious communities for the members of which special 
rcpressntation is accorded in the Legislature, and those classes of the people committed ' 
to his charge who, whether on account of the smallness of their number of their 
piimitive condition or their lack of educational or material advantages or from any 
other cause, as yet fully rely for their welfare upon joint political action in the 
Legislature, shall not suffer, or have reasonable cause to fear, neglect or oppression 
any body of persons by reason only that they share a view on a particular question 
which has not found favour with the majority. 

favour with the majority. 

Further, Our Governor shall interpret the said special responsibility as requiring 
him to secure a due proportion of appointments in Our Services to the several com¬ 
munities, and so far as there may be in his Province at the date of the issue of these 
Our Instructions an accepted policy in this regard, he shall be guided thereby, unless 
he is fully satisfied that] modification of that policy is essential ini the interests of the 
communities affected or of the welfare of the public. 

(c) Public Services: Para. X, Provides:—In the discharge of his special 
responsibility for the securing members of the public services of any rights provided 
for them by or under the Act and the safeguarding of their legitimate interests Our 
Governor iiall be careful to safeguard the members of Our Services not only in 
any rights provided for them by or under the Act or any other law for the time being 
in force, but also against any action which, in his judgment, would be inequitable. 
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(d) Discrimination: I’ara. XI> provides:—The special responsibility of Our 
Governor for securing in the sphere of executive action any of the purposes which 
the provisions of Chapter III of Part V of the Act arq designed to secure in ielation 
to legislation shall be construed by him as requiring him to differ from his Ministers 
if in his individual judgment their advice would have effects of the kind which it is the 
purpose of the said Chapter to, prevent, event though the advice so tendered to him 
IS not in coiiHict with any specific provision of the Act. 

(e) Partially excluded areas: See Notes to Ss. 91 and 92, uifra. 

(f) Protection of rights of Indian State: Para- Xll, provides:—Our 
Governor shall construe his special responsibihy for the protection of the rights of 
any Indian State as requiring him to sec that no action shall be taken by his Ministers 
which would imperil the economic life of any State, or affect prcjuilicially any right 
of any State heretofore or hereafter recognised, whether dterived from treaty, 
grant, usage, sufferance or otherwise: and he shall refer to Our Governor-General 
any questions which may arise as to the existence of any such right.” 

(g) Orders of the Governor-General: The reference here is to the 
directions issued by the Governor-Gtiurdl in his discretion under S. 126 (3), (4) 
and (5). 

Sub'S. (2) Berars.— See Notes to S. 47. 

Excluded areas. —The administration of "excluded .’.rras” is vested in the 
Governor in his discretion. S. 92 (.3). 

Agency Functions .—Under S. 123 the Governor-General may direct the Governor 
of any province to discharge as his agent such functions in relation to tribal areas as 
may be specified and also in relation to defence, external affaKs and ccclccia- 
stical affairs— t.c. in the departments which under S. 11 are reserved to the Governor- 
General in his discretion. The Governor in discharging such agency functions is 
to act in his discretion; naturally so, because it cannot be expected that what is 
withheld from the sphere of federal ministers, would be entrusted to the Provincial 
Ministers. The Governor is therefore vested with a special responsibility in that 
behalf, in other words, he is given the power to overrule his ministers if actiion is 
taken by them which is likely to prejudice or impede his action in the reserved 
sphere. 

53. (1) The Secretary of State shall lay before Parliament the draft 

of any Instructions (including any Instructions 
Provisions as to In- amending or revoking Instructions previously issued) 
tions?^"* nstruc- proposad to recommend His Majesty to 

issue to the Governor of a Province, and no further 
proceedings shall be taken in relation thereto except in pursuance of an 
address presented to His Majesty by both Houses of Parliament praying 
that the Instructions may be issued, 

(2) The validity of anything done by the Governor of a Province 
shall not be called in question on the ground that it was done otherwise 
than in accordance with any Instrument of Instructions issued to him. 

NOTES. 

See Notes to S. 13 supra- 

Cf. S. 4 of the Colonial Laws Validity Act, 1865 j 
“N o colonial law passed with the concurrence ofi or assented hy the Governor of any 
Colony, or to bo hereafter so passed or as.scnted to, shall be or to be deemed to have 
been void or imperatKve by some reason only of any instructions with reference to such 
law or the subject thereof which may h.ive been given to such ^vernor by or on 
behalf of Her Majesty, by any instrummit other than the Letters P.-itent or Instrument 
authorising such Governor to concur in passing or to assent to laws for the peace, 
order, and good Government of such Colonies even though such Instructions may be 
referred to in such Letters Patent or last mentioned Instrument-” 

54. (1) In Sq far as the Governor of a Province is by or under this 

Act required to act in his discretion or to exercise his 
Superintendence of individual judgment, he shall be under the general 
Governor-General. control of, and comply with such particular direct- 
tions, if any, as may from time to time be given to 
him by, the Governor-General in his discretion, but the validity of any- 
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thing done by a Governor shall not be called in question on the ground 
that it was done othervi ise than in accordance with the provisions of this 
section. 

(2) Before giving any directions under this section, the Governor- 
General shall satisfy himself that nothing in the directions requires the 
Governor to act in any manner inconsistent with any Instrument of Ins¬ 
tructions issued to the Governor by His Majesty. 

NOTES. 

See Notes to S. 14 supra- 

In so far as the Governor acts on the advice of his ministers) the responsibility 
IS real'y that of the minister and is to the Provincial Legislature. But when the 
Governor decides that a case has arisen for him to act in the exercise of his individual 
judgment and acts accordingly ministerial responsibility is at an end- The body or 
authority to whom the Governor is responsible for his actions in such a contingency 
is set out in S. 54. Thq responsibility to the Governor-General is immediate, but the 
ultimate responsibility is to Parliament through the Secretary of State under S. 14. 
For (he Governor-General in controlling the Governor acts “in his discretion" and 
when he acts "in hTs discretion”, hQ is subject to the orders of the Secretary of State 
under S. 14 and the Secretary of State is responsible to Parliament for his adminstra- 
tion of India. 

55. (1) The Governor of each Province shall 

Advocate-General appoint a person, being a person qualified to be 

for Province. appointed a judge of a High Court, to be Advocate 

—General for the Province. 

(2) It shall be the duty of the Advocate-General to give advice to 
the Provincial Government upon such legal matters, and to perform such 
other duties of a legal character, as may from time to time be referred or 
a.ssigned to him by the Governor. 

(3) The Advocate-General shall hold office during the pleasure of 
the Governor, and shall receive such remuneration as the Governor may 
determine. 

(4) In exercising his powers with respect to the appointment and 
dismissal of the Advocate-General and with respect to the determination 
of his remuneration, the Governor shall exercise his individual judgment. 

NOTES. 

Advocate-General of Provinces.—In rcganl to the office of the Advocate-General 
in the Provinces the Joint Parliamentary Committee .say in their report:— 

“We have been impressed by the desirability of making available to each Provin¬ 
cial Government the services of a Law Officer of independence and standing, who 
would occupy substantially the same position as that of the Advocate-General at pre¬ 
sent attached to the Governments of each of the three Presidencies of Bengal, Madras 
and Bombay. S. 114 of the Government of India Act, 1919 enables 'His Majesty to 
appoint by warrant an Advocate-General for each of those Presidencies, but defines 
his functions no more explicitly than by providing that each Advocate-General may 
take on behalf of His Majesty such proceedings as may be taken by His Majesty’s 
Attorney-General in England. We are informed however that, in practice, the func¬ 
tions of the Advocate-General may be briefly described as being to advise the Provin¬ 
cial Government on any legal problem which may bu referred to him, to represent the 
Oown in Original Causesi in the High Court to which the Crown is a party, and 
also in any criminal appeals in the High Court which are regarded as of special 
import.ince; while instances of his power to take such proceedings as may be taken 
by the Attorney-General here are his power to enter a nolle prosequi or to grant a 
fiat for review of verdict in criminal cases tried by the High Court in its Original 
Jurisdiction, and to protect public rights iji such matters as public charities and public 
nuisances.” 

“We think that it will prove under the new (Constitution no less necessary that 
an office of this kind, with a statutory basis, should be at the disposal of all Provincial 
Governments than it has proved in the past in the three Presidencies where its 
existence is due to the fact that in the three Presidencies the High Courts, with 
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which the Ad\ ocatc-Gcncral himself has an historical connection, have themselves a 
history (hlfcring from that of the High Courts elsewhere. It is no part of our 
intention to suggest that the office of Advocate-General should, like that of the Law 
Officers here, have a political side to it; indeed, our main object is to secure for the 
Provincial Governments legal advice from an officer, not merely will qualified to 
lender such advice but entirely free from the trammels of political or party associa¬ 
tions, whose salary would not be votable and who would retain his appointment for 
a recognised period of years irrespective of the political fortunes of the Government 
or Governments with which he may be associated during his tenure of office. We 
think, in particular, that the existence of such an office would prove a valmble aid 
to a Ministry in deciding the difficult questions which are not infrequently raised 
by those prosecutions which require the authority of the Government for their 
initiation, though we recognise that the responsibility for decisions in these matters 
must of necessity rest in the last resort on the Government itself.” (/. P. C- 
Report Para. 400 and 401.) 

Under S. 114 of the Government of India Act 1919 the \dvocate General for 
the l^resideiicies was .ippointed by His Majesty by Warrant under the Royal Sign 
Manual. 

The appointment and dismissal of the Advoc:ite-General is now within the 
ministerial field, though the Governor exercises an overriding pow'er in the matter. 
It may however, be noticed that the overriding powers of the Governor extend only 
to three matters; (1) His appointment, (2) Dismissal; and (3) remuneration. In 
regard however to the matters specified in siib-S. (2), vis., the duties which the 
Advocate-General may be required to perform, the matter is on - entirely within the 
jirovince of ministers, and the Governor has to be guided by their advice. 

Sub-S. (4).—“In our view as the function of the Advocate General is to 
.idvise the Provincial (iovcniment, it would be quite wrong to take the question of 
who should be appointed completely out of the ministerial fields, and I think there 
might be resentment if th.at were done. It is because vve are alivi to the import¬ 
ance of the Joint Select Committee’s recommendations that this matter should not 
have a political complexion and therefore should be a matter within the competence 
of successive Governors, that we have provided that the Governor shall have 
the final word.” (Pur/. Dch. Vol. 299. Col 1288.) 

See S. 16 and notes thereto. 

56 Where it is proposed that the Governor of a Province should by 
virtue of any powers vested in him make or amend. 
Provisions as to approve the making or amendment of, any rules. 
j)o ice rules. regulations or orders relating to any police force, 

whether civil or nnlitary, he shall exercise his individual judgment with 
respect to the proposal, unless it appears to him that the proposal does 
not relate to or affect the organisation or discipline of that force. 

NOTES. 

Law and Order.—Law and nrder arc said to be completely transferred to the field 
uf ministerial responsiiulity. Mr Butler said “We consider that the responsibility of the 
ministers must be genuine and real’’ and the Joint Parliamentary Committee pointed 
out that they were unable to conceive a government to which the quality of respon¬ 
sibility could be attributed, if it had no responsibility for public order. “Fn no other 
sphere has the word ‘responsibility’ so profound and significant a meaning and nothing 
will afford Indians the opportunity of demonstrating more conclusively their fitness to 
govern themselves than their ,iction in this sphere. From one point of view the 
transfer of these functions to -an Indian minister may be in the interests of the police 
themsi-lvcs, whom it will be no longer possible to attack, as they have been attacked 
in the past as agents of oppression acting on behalf of an alien power....It must 
not be supposed however that we arc blind to the risks implicit in the course w-hich 
we advocate. The qualitiei, most essential in a police force, discipline, impartiality 
-ind confidence in its oflicers, arc precisely those which would be most quickly under¬ 
mined by any suspicion of political influence or pressure exercised from above, and 
it would indeed be disastrous if in any Province the police force, were to be sacrificed 
to the exigencies of a party or to appease the ^litical supporters of a Minister. If 
therefore the transfer i.s tq bci made, it is essential that the Force should be protected 
as far as possible against these risfe" (Para. 91). 

The safeguards, which .ire accordingly enacted for the purposes above stated are 
seven in number. 

(1) The special responsibility already noticed, for ‘the prevention of any 
•grave menace to the peace or tranquillity of the province or anv part thereof. 

11 
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(2) A much wider power not merely to overrule the minister, hut special 
legislative and financial powers conferred under S. 80 and Ss. 89 and 90. 

(3) The provisions of this section which enables the Cjovernor to exercise 
his individual judgment in the matter of the amendment of I’olice rules. 

(4) The responsibility which the Governor has to protect all services including 
the Police Service, m their legitimate rights. 

(5) The reiiiiiremciit of preMoUs sanction under S. 108 (2) to legislation 
amending the Police Acts. 

(6) The rules under S 58 for safegiiaiding the sources of certain information 
from ministers. 

(7) Finally, the power of the Goxernor to resume the administration of the 
entire field of public order if it appears to him that the peace or tranquillity of 
.1 province is likel> to be endangered in the circumstances set out in S. 57. 

57. (1) If It appears to the Governor of a Province that the peace or 
tranquillity of the Province is endangered by the 
Provisions, as to operations of any persons committing, or conspiring, 
Sed preparine or aetempting to commit, crimes of violence 

Government. which, in the opinion ot the Governor, are intended 

to overthrow the Government as by law established, 
the Governor may, if he thinks that the circumstances of the case require 
him so to do for the purpose of combating those operations, direct that 
his functions shall, to such extent as may be specilied in the direction, 
be exercised by him in his discretion and, until otherwise provided by a 
subsequent direction of the Governor, those functions shall to that extent 
be exercised by him accordingly. 

(2) While any such direction is in force, the Governor may autho¬ 
rise an official to speak in and otherwise take part in the proceedings of the 
Legislature, and any official so authorised may speak and take part accord¬ 
ingly in the proceedings ot the Chamber or Chambers of the Legislature 
any joint sitting of the Chambers, and any committee of the Legislature 
of which he may be named a member by the Governor, but shall not be 
entitled to vote. 

(3) The functions of the Governor under this section shall be exerci- 
-sed by him in his discretion. 

(4) Nothing in this section affects the special responsibility of the 
Governor for the prevention of any grave menace to the peace or tran¬ 
quillity of the Province or any part thereof. 

NOTES. 

Declaration of State of Emergency. 

The section provides that if a Provincial Governor considers that there is a 
threat to peace and Iranqiiillily he can declare a state of emergency. In the case of 
a violent .attempt to overthrow the Government he can take upon himself the whole 
responsibility of dealing with the situation. After he has declared the state of 
emergency, he can delegate to some official who is not a member of the I.egisbaturc, 
power to take part in the proceedings of the Legislature without the power to vote ’ 
In such a situation the transfer of Law and Order to the control of ministers which 
is normally in force is suspended ami the departments becomes so to speak “reserved 
departments”. 

The section contemplates a situation arising not so serious as that envisaged in 
S. 93 where provision is made for the contingency of a breakdown, in. the constitution 
when the Parliamentary system can no longer continue in operation. In such a case 
therefore it is only necessary to take over one department or two without bringing 
to an end the whole machinery of Provincial Government. 

Sub-S. (2) : This carries out in the Provincial field the principle adopted in the 
Federal Centre that where there is a reserved department the Governor- 
General will have his counsellor to take part in the discussions in the Legislature 
upon questions affecting such department. 

Sub-S. (4): This is a saving clause enacted cx abundanti cautela- 
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58. The Governor in his discretion shall make rules for securing that 
no records or information relating to the sources from 
Sources of certain which information has been or may be obtained with 
disclosed!”" respect to the operations of persons committing, or 

conspiring, preparing, or attempting to commit, such 
crimes as are mentioned in the last preceding section, shall be disclosed or 
given— 


(o) by any member of any police force in the Province to another 
member of that force except in accordance with directmns of the Inspector- 
General of Police or Commissioner of Police, as the case ma\ be, or to any 
other person except in accordance with directions of the fiovernor in his 
discretion; or 

(b) by any other person in the service of the Crown in tin Province 
to any person except in accordance with directions of the Governor in his 
disci etion. 


NOTES. 

Sources of Information of Intelligence Department not to be disclosed. 

'J'hc basis of this section is that it is csM-iitial •■) a iirojicr fuiictioninsj of a secret 
iiitelliKeiicc service that the soiiices of its in formal loti should not lie disclosed to 
•iny outside the service; and that siich .i scrvici- is necessary to protect the tiovernment 
and tlic pnlilic from terrorists 

'Idle Joint Parliamentary Comiiiiltee h.iMiig recommended that the department 
ot Puldic Order should he transferred to the administration of ministers, insisted 
that as one of the safeguards necessary for the suppression of terriorist crimes, the 
sources of certain information should he withheld from the ministers. The reasons 
which led them to this conclusion were that “sources of information would dry up 
at once, if their identity hec.amc known or were liable to become known, outside 
the particular circle of police ofticers concerned’’. 'I'hey therefore stated that it was 
“essential that the records of any such Intelligence Department should be protected 
from even the slightest danger of leakage. . . It has been argued that an Indian 
.Mini.ster, who may have to defend subsequently before the Legislature an arrest or 
prosecution made or begun by his orders, must have the right to satisfy himself 
that the information on which he is invited to act is in all respects trustworthy 
and that the names of the informants or agents from whom it has been obtained 
could not in the last rc.sort be withheld from him. We think that those who argue 
thus are not acquainted with the general practice in matters of this kind. W'e are 
informed by those who have experience of such matters in this country that the 
practice is that in a secret service ca.se the names are not disclosed even to the 
minister most immediately concerned. VVe ha\e no reason to suppose that the 
Indian Ministers will not adopt the same convention, but the difficulty arises not 
liecau.sc Indian Ministers arc likely to demand or disclose the names of informants 
or agents; but because the informants or agents them.selves would not feel secure 
that their identity might not be revealed. So long as this doubt exists, the 
consequences are the .same whether it is illfoiinded or not". 

It was explained in the Committee of the House of Commons that: “The Joint 
Select Committee made their recommendations, not because they distrusted Indian 
Ministers, but because they wished to see carried out in India the convention that 
actually exists in this country. If it is a sign that Indian Ministers are not to be 
trusted that they are not given the sources of secret information, it is also a sign 
that British Ministers arc not to he trusted, for that is the actual practice here”. 
(Pnr. JJeb., yol. 302, Col. 817-818). 

The power to make rules conferred by the section is confined to the sources of 
information in rc.spcct of the crimes referred to in the last section, znz.. crimes of 
violence which in the opinion of the Governor in his discretion, are intended to 
overthrow the Government as by law established. 

The Joint Select Gimmittcc drew a distinction between these crimes of violence 
and the more ordinary kinds of crime, and they had particularly in mind the danger 
to an informer in cases of this kind if by chance his name was in any way 
compromised. They felt in other cases there was not the same risk. In other cases 
it is probable that the informer would come actually as a witness into Court, whereas 
in a case of terrorism it is very likely that he would not come into Court at all, 
and in any case it would be quite exceptional for the agent’s name to be given any 
sort of publicity. 
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“Shall make rules”.—The obligation on the Governor to make rules under 
this section is mandatory, as is evident from the use of the expression "shall". 
Joules by the Governor of Madras. 

In exercise of the powers conferred by clauses (o) and (b) of section 58 of the 
Government of India Act, 1935, His Excellency the Governor of Madras in his 
discretion, is hereby pleased to make the following rules, namely:— 

1. Except as hereinafter provided, a member of a police force in the province 
or any other servant of the Crown therein, shall not— 

(fl) disclose, or be compelled to disclose, the source from which or the channel 
through which any information with respect to the operations of persons committing, 
or conspiring, preparing or attempting to commit such crimes as are mentioned in 
sub-S. (1) of S. 57 of the Government of India Act. 1935, has been or may be 
obtained: or 

(b) communicate or be compelled to communicate any matter, whether 
contained in records or otherwise, which discloses or in his opinion might, 
in conjunction with other circumstances or matters, re.sult in the ilisclosurc of, or 
permit to be inferred, the .source from which or the channel through which any such 
information as aforesaid has been or may he obtained- 

Noil—Section 58 and this rule protect also sources of information relating to 
/’(/fi acts of commission of such crimes, and to pits/ conspiracies, preparations, and 
attemjils to commit such crimes 

2. The provisions of rule 1 shall not apply to a disclosure or communication- 

(i) by any member of the Madras District Police Force to any other member 
thereof or to a member of the Madras City Police Force, who is authorized by the 
Inspector-General of Police by a general or special direction to compel or receive 
.-.uch disclosure or communication; or 

(ii) by any member of the Madras City Police Force to any other member 
thereof or to a member of Ibe Madras District I’olicc Force, who is authorized by 
the Coiiimissioner ot Police bv a general oi special direction to compel or receive 
such di-eclosure or coinmiinication. 

3. The provisions of rule 1 shall not apply to a disclosure or conimumcation 
by any member of the Madras District PoUce Force or ol the Madras City Police 
Force to any person (not being a member of either force) who is authorized by the 
Governor in his discretion either by a general or special direction in this behalf to 
receive such disclosure or communication. 

!■. The provisions of rule 1 shall not apply to a disclosure or communication 
by a person in the service of the Crown m the Province (other than a member of the 
I'olice forces referred to m rule 2) to any person who is authorized by the Governor 
ill his discretion either by a general or special direction in this behalf to receive such 
disclosure or communication. 

5. 'I’hc provisions of rule 1 shall not apply to a disclosure or communication 
by any servant of the Crown (not being a police officer) of facts ascertained by 
himself made to a Superintendent of I’olicc or District Magistrate of a District or 
to an officer of the Criminal Investigation Department of or above the rank of 
Sub-liispcctor or to any police officer conducting an investigation under the Code 
of Criminal Procedure, 1898. 

6. A servant of the Crown who is in doubt whether in any particular case lie 
IS compelled by, or permitted under the provisions of these rules to make a disclosure 
or comnumicatiou may before making the disclosure or communication require that 
the matter be referred for the direction by the rmspector-Gcneral of Police, 
Commissioner of Police or the Governor in his discretion as the case may be. 

7. The provisions of rule 1 shall not apply to any disclosure or communication 
necessitated by the ordinary course of his dutu-s, made by a police officer investi¬ 
gating, under Chapter XIV of the Code of Criminal Procedure, 1898, an offence of 
which in? irmation has been given under S. J54 of that Code. 

Directions of the (lorcrnor under rules 3 and 4 of the rules issued under .5 58 
of the Ael 

Under rules 3 and 4 of the rules issued under .S- 58 of the Government of 
India Act, 1935 (hereinafter referred to as the said rules), His Excellency the 
fiovernor of Aladr.is in his discretion is hereby pleased to authorize— 

(i) the utKlermcntioned authorities and officer.s fnot being members of the 
police forces in the province) to receive from a member of a police force in the 
province any disclosure or communication referred to in rule 1 of the said rules;— 

(1) The Central Intelligence Officer, Madras; 

(2) The Central Intelligence Bureau; 

(3) The Chief Secretary to the Government of Madras; 

(4) The Secretary to the Government of Madras in charge of the subject 
■“Police’; 
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(5) A District Magistrate; 

(6) The Special Branches of other Provinces or of Indian States; 

(7) A Public Prosecutor, in accordance with the general or special dir-ctions 
of the Inspector-General of Police or of the Qimmissioner of Police, Madrasi City, 
as the case may be; 

(8) Any other othcer or authority whom the Gowrnor may by a special 
direction authorize in this behalf; and 

(ii) the undermentioned officers to receive from any person in the service 
of the Crown in the province [not being a member of a police force referred to in 
paragraph (;)] any disclosure or communication referred to in rule 1 of the said 
rules:— 

(1) Any officer of or above the rank of Supernittndcnt of Police in the 
Madras District Police Force or the Madras City Police Force; 

(2) Any officer of the Criminal Tntelligcnie Department. Madras, of or above 
the rank of a Police Sub-Inspector ; 

(3) Any police officer conducting an investigati<»n under the Code of Criminal 
Procedure, 18^; 

(4) The Chief Secretarj to the Ge,vernnient of Mailras; 

(5) A District Magistrate; 

(6) Any other officer or authority whom the Governor m^ by a special 
<lirection authorize in this behalf, l-orl .S‘f. (icofge, April 1. 10J7 [G O. No 637. 
(Reforms)]. 


Conduct of business 
of Provincial Govern¬ 
ment. 


59, (1) All executive action of the Government 
of a Province shall be expressed to be taken in the 
name of the Governor. 


(2) Orders and other instruments made and executed in the name 
of the Governor shall be authenticated in such manner as may be specified 
in rules to be made by the Governor, and the validity of an order or instru¬ 
ment which is so authenticated shall not be called in question on the ground 
that it is not an order or instrument made or executed by the Governor. 

(3) The Governor shall make rules for the more convenient trans¬ 
action of the business of the Provincial Government, and for the alloca¬ 
tion among ministers of the said business in so far as it is not business 
with respect to which the Governor is by or under this Act required to act 
in his discretion. 


(4) The rules shall include provisions requiring ministers and 
secretaries to Government to transmit to the Governor all such information 
with respect to the business of the Provincial Government as may be 
specified in the rules, or as the Governor may otherwise require to be so 
transmitted, and in particular requiring a minister to bring to the notice 
of the Governor, and the appropriate secretary to bring to the notice of the 
minister concerned and of the Governor, any matter under consideration 
by him which involves, or appears to him likely to involve, any special 
responsibility of the Governor. 

(5) In the discharge of his functions under sub-sections (2), (3) 
and (4) of this section the Governor shall act in his discretion after 
consultation with his ministers. 


NOTES. 

Cf. S. 17 and notes thereto 

Under the Government of India Act, 1919, S. 49 the onlcrs were expressed to 
he made by the Government of the Province. The form here prescribed follow" 
from the functionary in whom the executive power of the Province is vested. 

Rules of Business: Sub-S. (3).—Para. XIII of The Instruments of Instruc¬ 
tions specially directs that: 

XIII. In the framing of rules for the regulation of the business of the 
Provincial Government Our Governor shall ensure that, amongst other provisioius 
for the effective discharge of that business, due provision is made that the Finance 
Minister shall be consulted upon any proposal by any other Minister which affects 
the finances of the Province; and further that no reappropriation within a Grant 
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shall be made by any Oepartment other than the Finance Department, except in 
accordance with such rules as the Finance Minister may approi-e; and that in any 
case in whicii the Finance Afinistor does not concur in any such proposal the matter 
shall lie brought for decision before the Council of Ministers- 

He shall further in those rules make due provision to secure that prompt 
attention is paid to any representation received by his Government from any minority. 

Sub-S. (4). —Speaking on sub-S- (4) Mr. Butler said; 

“At present under the Constitution the Secretaries to (Government have 
.1 definitely recognised position, and, in transacting business, it is the custom 
for Secretaries to (loverninent to forward matters in this way- It would be 
importing into our intentions under this Clause new implications if wc were to 
consider that we were going behind the ministers' hack in this provision. It i,s 
following upon the present practice to lay a duty upon the Secretaries to Government 
to bring matters to the attention of the (Governor. It will be no different from the 
ordinaiy way of inisiness within a (jovemment department, when, for instance, a 
Secretary responsible for a particular branch of the administration marks the name 
of the Governor on a particular file to which the Governor '.hoiild pay attention. 
We consider that b> giving the secretaries .is well as the ministers this duty wc are 
iloing something which is perfectly reasonable and which will he understood by those 
in India who :irc accustomed to conducting the business of Government. We have 
no intention of going behiml the Minister’s back in this particular matter.” 
(For/. Ueb, 299 , Coh. 1497-98). 

Rules have been made under the powers conferred by this section, designating 
the Secretaries, Deputy Secret.irics, Ibider Secretaries and Assistant Secretaries as 
authorities to authenticate the orders and instruments made in the name of the 
tiovirnor. The following rule has been issued by the Governor of Madras. 

"1. Ml orders or instruments made or executed by order or on behalf of the 
Government of Madi.vs shall he expressed to be made by or by order of the Governor 
of Madras^ 

2. Save in cases where an officer has been .specialy cmpoweied to sign an 
order or instrument of the Government of iladras, every such order or 
instrument .shall be signed iiy either the Secretary-, the \ddilionaI .Sicretary, the 
Joint Secretary, the Deputy Secretary, the Under Secret.ary, or the Assistant 
Secretary to the Government of Madras and such signatures shall be deemed to be 
the proper authentication of .such order or instrument- 

3. His Excellency the Governor is also pleased to direct that copies of orders 
and proceedings of the Government may be authenticated by Superintendents in the 
ilepartments of the Secretariat in the form shown, below.’’ \Forl St. George, April 1, 
1937 G.O. No. 639, Public (Reforms)]. 

As has been stated more th.ui once, the Act draws a sharp distinction, between 
the respective rc.sponsibilities of the ministers on the one h.ind and the Governor 
when acting in his discretion or in the exercise of his individual judgment on the 
other and it is proper to expect that though all orders run in the n-ime of the 
Governor the form or the authority authenticating should indicate with sufficient 
clearness, the functionary who is responsible for the order or instrument in question. 

If for instance, the Governor’s Secretary were to authenticate all orders issued, not 
merely the orders of the Governor in his discretion, but all orders where the Governor 
undertook personal responsibility by overruling his Ministers, in the exercise of his 
individual judgment’, whik the Secretaries, etc- to the respective departments 
authenticated orders issued on mini.stcrial responsibility, the public would be in 
a position to know the functionary responsible for any particular act or order. Such 
a rule tending to keep the two responsibilities apart without bcini| blurred would not 
only be permitted by the Act, but would be in consonance vvath and carry out 
its spirit 


CHAPTER III. 

The Provincial I^egislature. 

General. 


Constitution of 
Provincial Legisla¬ 
tures. 


60. (1) There shall for every Province be a 
Provincial Legislature which shall consist of His 
Majesty, represented by the Governor, and— 


(o) in the Provinces of Madras, Bombay, Bengal, the United 
Provinces, Bihar and Assam, two Chambers; 


(&) in other Provinces, one Chamber. 
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(2) Where there are two Chambers of a Provincial Legislature 
they shall be known respectively as the Legislative Council and the x-egis- 
lative Assembly, and where there is only one Chamber, the Chamber shall 
be known as the Legislative Assembly. 

NOTES. 

Provincial Legislatures-Legislative Assembly and C'^nncil 

Under the Government of India Act, 1919, all the Legislatures in th’ various 
provinces were unicameral. But with the conferment of a larger degree of .esponsi- 
liility the question was mooted whether it was not neces'-.iry to have a second 
chamber, as a counterpoise to democratic ascendency in the popular and powerful 
assembly and as affording some protection against hasty and ill-considtrc<l legislation 
and “serving to elicit the sober second thought of the people, in conlra-di'-tinction to 
the impulsive first thought of the Li>\ver House. 

It was slated in the (.'ommittee by Mr- . . . 

“There has been close and detailed consideration of the question of Second 
Chambers from tbc eailiest dajs of the Statutory Committee. The Statutory Com¬ 
mittee set out the arguments on both sides in this matter and came to no final and 
definite conclusion. 'J'lic franchise Committee also considered the matter .and came to 
ihc same general conclusion as the Statutory Committee; that was not to decide finally 
oil the matter. The Round Table ('utifcrcuee Suircommiftec engaged on studying 
this matter recommended that, generally, the thric Provinces of Bengal, the United 
Provinces and Bihar should have a second Chamber. The result of the discussion 
in the Joint Select Committee was that the Provinces of Madras and Bombay were 
added. The result is that the riv* jirovinccs included in the Bill are having a 
Bicameral Legislature. 

“In all the five cases wc have a substantial recommendation from the Province^ 
that there should be a second chamber. The Joint Select Commiltccj when they 
reviewed this matter in detail, decided that if was in the interests of these Provinces 
or Presidencies that fbeic should be second Chambers W'hen I come to the case 
of the Punjab, for example, it may help to explain why there is a difference between 
the I’rovinccs. The suggestion for a second Chamber in the Piinj'ab was^ rejected 
without a division by the local legicl.-itiirc in 1922. Throughout the discussions upon 
second C'hamlicrs there lias been very markcil opposition to the establishment of a 
second Chamlicr in the Punjab and wc have not desired to press it absolutely against 
the expressed wish of the Province With regard to the other Provinces—Assam, 
the Central Provinces and Sind—the main argument against the establishment of a 
second Chamber has Itecn the difficulty of finding personnel to man two Chamliers 
■of the legislature satisfactorily, the difficulty of expense .and the feeling that in these 
Provinces, which arc rather smaller than the other Provinces, it may not be necessary 
to the same extent to have two Chambers of the legislature- Those :>rc the reasons 
why, partly' through the history' of the case, partly through the needs of the particular 
Provinces, and partly from the size of certain Provinces and the personneh wc have 
decided to insert in the Bill the Provinces of Madras, Bombay, Bcngab the United 
Provinces and Bihar." (Bar. I>eb. 299. Cols- 1504-5). 

A second chamber was created for Assam during the Committee Stage of 
the Bill. 

Legislative Councils: (1) Their Constitution.—Though the communal 
award did not in terms apply to the Upper Ch.imbers in the Provinces, yet in the 
distribution of seats, the communal proportions which are outlined in the ‘Award’ 
have been generally kept in view'. The Upper Chambers have been generally 
formed on the footing that no "spe-cial interests" are to he represented in them as such 
and as a result there is no provision for the special representation of even women 
in them. There is however reserved to the Governor power to nominate a small 
number of members varying from four to ten in the several Provinces. (See Table 
at end of Sch. V) and the Instrument of Instructions prescribes that in exercising 
this power of nomiiiatioiis,. 

XIX. It is Our will and pleasure that the seats in the Legislative Council to 
be filled by the nomination shall he so apportioned as in general to redress, so far as 
may be, inequalities of representation which may have resulted from election, and 
in particular to secure representation for women and the .‘scheduled Castes in 
that Chamber. 

Excluding these nominated members all the others arc in the case _ of the 
provinces other than Bengal an<l Bihar, directly elected by territorial constituencies 
which are commuiiallyr divided into three groups. (1) General, ti’r., Hindus including 
Scheduled Castes; (fi) Muhammadans and (iit) Europeans; and each territorial 
constituency elects the number of members alloted to it of that particular community. 
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f.SiV SchecJuk- to Government of fiidia (rruviucial r.e^rislativc Councils) 
Order, 1936. 

In the case of ilciigal and Bihar however, i)esides meml)ers elected by territoriaf 
communal constituencies as in the case of other provinces, a substantial number of 
tnembers— 27 and 12 respectively—are elected by members of the Legislative assembly 
cf these respective provinces in accordance with the system of proportional 
representation by means of the single transferable vote. 

The (jualihcations for membership of the Council are laid down by para. (1) of 
Sch. V, t’iz-, being a British subject or the ruler or subject of an Indian State which 
has acceded to the Federation, or the ruler or subject of a prescribed Indian State; 
being not less than 30 years of age; and possessing other pre.scribcd qualifications. 
The other qualifications—besides belonging to the particular community (paras. 14 
to 16) arc prescribed by Order in Council under Para. 17. Sch. V. Sec Provincial 
Legislative Councils Orders. It may generally be st.itcd that the councils are elected 
by an electorate with high properly qualifications. 

The legislative Councils are permanent bodies not subject to dissolution. The 
members hold their seats for 9 years and one-third of the body goes out every 3 years. 
Provision is made for determining the members who hold office for 3 and 6 years 
among those who are elected to the first Council. As the function of these Chambers is 
really to delay the passing of legislation with which they might not agree, and as 
conflicts between the two Chambers are resolved through the machinery of joint 
sittings, the strength of these Chamhers have been fixed low as compared with the 
popularly elected lower Chamhers. The relative strength of the Chambers varies 
from province to province, but generally the strength of the Upper House is about 
.1 fourth or fifth of that of the lower. 

For the functions of these Chambers see Notes to Ss. 73 and 74, infra- 

Amendment of the Provisions relating to the Second Chambers.—S. 308 
provides for a Provincial legislature after the expiry of 10 years from the coming into 
force of Part TTI, f.e.. April 1937. passing resolutions on motions, proposed by a 
mini.stcr on behalf of the Council of Ministers, recommending an ametulmcnl of the 
provisions of this Act relating to the number of Chambers in a Provincial Legis¬ 
lature, the size or composition of the Chamber, etc. and for the presentation to the 
Governor of an address for submission to His Majesty praying that Ilis Majesty 
may be pleased to communicate the resolution to Parliament. The Secretary of 
State is thereupon directed to cause to he laid before both Houses of Parliampnl 
within 6 months after the communication of the resolution a statement of any actioti< 
which it may be proposed to take thereon. 

See S. 308 for further notes. 

61. (1) The composition of the Chamber or 

Chambers of the Legislature of a Province shall be 
vincial^Legis°ature^°' specified in relation to that Province in the 

Fifth Schedule to this Act. 

(2) Every Legislative Assembly or every Province, unless sooner 
dissolved, shall continue for five years from the date appointed for their 
first meeting and no longer, and the expiration of the said period of five 
years shall operate as a dissolution of the Assembly. 

(3) Every Legislative Council shall be a permanent body not sub¬ 
ject to dissolution, but as near as may be one-third of the members thereof 
shall retire in every third year in accordance with the provision in that 
behalf made in relation to the Province under the said Fifth Schedule. 

NOTES. 

Composition of the Chambers.—See Notes to Sch. 

Term of the Assembly.— Under S. 72-B of the Government of India Act 191^ 
the duration of the Provincial Assembly was 3 years subject to the power of the 
Governor to extend it for a period of one year by notification if in spiccial circum¬ 
stances only he thought fit to do so; and the limitation of the power of extension' 
to 1 year was removed by 23 and 24 Geo. V, c. 23. 

Under the Present Act, there is no power in the Governor or in any other bodj 
to extend the duration of the assembly. 

Legislative Council.—^The members of the Legislative Council hold their 
office for a term of 9 years one third of the body retiring everv three years See- 
Sch. V. Rule 18. 
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62. (1) The Chamber or Chambers of each Provincial Legislature 
shall be summoned to meet once at least in every 
Sessions of the year, and twelve months shall not intervene between 
tion'and“d?ssffior' *ast sitting in one session and the date appointed 

for their first sitting in the next session. 

(2) Subject to the provisions of this section, the Governor may in 
his discretion from time to time— 


(а) summon the Chambers of either Chamber to meet at such time 
and place as he thinks fit; 

(б) prorogue the Chamber or Chambers; 

(c) dissolve the Legislative Assembly, 

(.?) The Chamber or Chambers shall be summoned to meet for the 
first session of the Legislature on a day not later than six months after 
the commencement of this Part of this Act, 


NOTES. 

Cf S. 19, supra and notes thereto. 

Summoning, Prorogation and Dissolution. 

Sub-S. (1).—This sul)-scction is founded on similar wordiiifr lu all the 
1 )ominion Constitutions. 

Thi.s is merely a formal provision, and there is no intention that the Governor 
''hoiild not summon the I-egisl.i1urc for a particular period. (Pari Pch. Vol. 299. 

( o/. 1519.) 

It was staled on behalf of the Government; 

“Thero is no intention that the Governor should dispense with the sittings of the 
Provincial Legislature. The difficulty arises out of the particular situation in India. 
In India very often the Provincial Legislature will meet in the month of February 
and sit, say to the end of March. There arc then climatic conditions, which make 
it extremely uncomfortable to conduct business, and the result is that there some¬ 
times occurs a period of over six months between one session of the Legislature 
and another.” {Pari. Deb. Vol. 299, Col 1519). 

It is certainly not the intention that this power to postpone the sittings of the 
As.sembly to the period specified should be utilised in order to keep in office a ministry 
which has ceased to command the confidence of the legislature, or to prevent the 
legislature from exprcs.siug its opinions, on questions of importance. (See Statement 
in Parliament quoted in Notes to S. 88). 

Power to dissolve.—The Governor’s power to dissolve the Assembly is to be 
exercised ‘in his discretion’ and thus the constitutional problems and controversies 
raised in the Colonics and Dominions as to the limits of the Governor’s power of 
dissolution and as to how far he can disregard the advice of his ministry insisting 
on dissolution or otherwise cannot arise for consideration. But dissolution is an 
extreme step and cannot be ordered unless the Governor was properly satisfied that 
the legislature does not reflect the views of the electorate and the country on any 
vital question. Where a ministry has forfeited the confidence of the legislature, 
it will not be legitimate for the Governor to straightway order a dissolution of the 
Assembly without exploring the possibility of forming another ministry who may 
command the confidence of the Legislature. A dissolution ordered solely with 
intciit of retaining in power particular ministers in office would not seem to be a 
legitimate use of this power. (Cf. Todd-Parliamcntarj- Government in the Colonies. 
2nd Edn. p. 774). 

63. (1) The Governor may in his discretion address the Legisla- 
tive Assembly or, in the case of a Province having a 
Right of Governor Legislative Council, either Chamber of the Provincial 
ineMag*es**’ to"cham- Legislature or both Chambers assembled together, 
hers. and may for that purpose require the attendance of 

members. 

(2) The Governor may in his discretion send messages to the 
Chamber or Chambers of the Provincial Legislature, whether with respect 
to a Bill then pending in the Legislature or otherwise, and a Chamber 
12 
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to whom any message is so sent shall with all convenient dispatch consider 
any matter which they are required by the message to take into considera¬ 
tion 


Cf. S. 20 and Notes thereto. 

64. Every minister and the Advocate-General shall have the right to 
speak in, and otherwise take part in the proceedings 
of ministers Legislative Assembly of the Province or, in the 

as respccts^Clia’mbers. ^ Province having a Legislative Council, both 

Chambers and any joint sitting of the Chambers, and 
to speak in, and otherwise take part in the proceedings of any committee 
of the Legislature of which he may be named a member, but shall not, by 
virtue of this section, be entitled to vote. 


I'f- .Stctioii 21. 

To the persons who can speak hut not \otc must he added ‘the official' appointed 
hj the tJovernor tinder S. 57 (2). when owing to the peace of a province being 
threatened by terrorist crimes, he lakes over to himself the administration of any 
department or departments. 

65. (1) Every Provincial Legislative Assembly shall, as soon as may 

be, choose two members of the Assembly to be respect- 
Officers of Giam- tively Speaker and Deputy Speaker thereof and, so 
often as the office of Speaker or Deputy Speaker 
becomes vacant, the Assembly shall choose another member to be Speaker 
or Deputy Speaker, as the case may be. 

(2) A member holding office as Speaker or Deputy Speaker of an 
Assembly shall vacate his office if he ceases to be a member of the 
Assembly, may at any time resign his office by writing under his hand 
addressed to the Governor, and may be removed from his office by a reso¬ 
lution of the Assembly passed by a majority of all the then members of 
the Assembly; but no resolution for the purpose of this sub-section shall 
be moved unless at least fourteen days' notice has been given of the inten¬ 
tion to move the resolution: 

Provided that, whenever the Assemby is dissolved, the Speaker shall 
not vacate his office until immediately before the first meeting of the 
Assembly after the dissolution. 

(.S) While the office of Speaker is vacant, the duties of the office 
shall be performed by the Deputy Speaker or if the office of Deputy 
Speaker is also vacant, by such member of the Assembly as the Governor 
may in his discretion appoint for the purpose, and during any absence 
of the Speaker from any sitting of the Assembly the Deputy Speaker or, 
if he is also absent, such person as may be determined by the rules of pro¬ 
cedure of the Assembly, or, if no such person is present, such other person 
as may be determined by the Assembly, shall act as Speaker. 

(4) There shall be paid to the Speaker and the Deputy Speaker of 
the Legislative Assembly such salaries as may be respectively fixed by Act 
of the Provincial Legislature, and, until provision in that behalf is so 
made, such salaries as the Governor may determine. 

(5) In the case of a Province having a Legislative Council, the 
foregoing provisions of this section (other than the proviso to sub-section 
(2) thereof shall apply in relation to the Legislative Council as they apply 
in relation to the Legislative Assembly, with the substitution of the titles 
“President” and “Deputy President” for the titles “Speaker” and 
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“L'eputy Speaker^’respectively, and with the substitution of references 
to the Council for references to the Assembly. 

NOTES. 


Vf- S. 22, supra- 


Voting in Cham¬ 
bers, power of 
Chambers to act not¬ 
withstanding vacan¬ 
cies, and quorum. 


66. (1) Save as in this Act Otherwise expressly 

provided, all questions in a Chamber, or a joint sit¬ 
ting of two Chambers of a Provincial Legislature 
shall be determined by a majority of voles of the 
members present and voting, other than the Speaker 
or President, or person acting as such. 


The .Speaker or President, or person acting as such, shall not vote 
in the first instance, but shall have and exercise a casting vote in the case 
of an equality of votes. 


(2) A Chamber of a Provincial Legislature shall have power to act 
notwithstanding any vacancy in the membership thereof, and any proceed¬ 
ings in a Provincial Legislature shall be valid notwithstanding that it is 
discovered subsequently that some person who was not entitled so to do, 
sat or voted or otherwise took part in the proceedings. 

(3) If at any time during a meeting of a Provincial Legislative 
Assembly less than one-sixth of the total number of members of the 
■Chamber are present, or if at any time during a meeting of a Provincial 
Legislative Council less than ten members arc present, it shall be the duty 
of the Speaker or President or person acting as such either to adjourn 
the Chamber, or to suspend the meeting until at least one sixth of the 
members, or, as the case may be, at least ten members, a-e present. 


NOTES. 

•‘Save as otherwise expressly provided” —reference is to (1) Reso¬ 
lutions expressing want of confidence in the President or Deputy-President, Speaker 
or Deputy .Speaker which under S. 65 (2) require an absolute majority of the 
memherb of the Council or A.ssemhly; (2) S. which requires a majority which 
includes at least three-fourths of the members of the Assembljr before a grant for 
the education of the Europeans or \iiglo-lndian Communities is reduced. 

Cf .Sec notes to .S. 23. supra. 

The quorum for the Upper Houses in the Provinces is fixed at 10 members—. 
without regard to the. strength of the House. In Bengal this works at less than one 
sixth, while in Bombay and Bihar at a third,! while in the case of As.sam, it is( nearly 
■one half of the. total .strength—which mn.st he verj^ inconvenient. 

Provisions as to Members of Legislature. 

67, Every member of a Provincial Legislative Assembly or Legis¬ 
lative Council shall, before taking his seat, make and 
Oath of members. subscribe before the Governor, or some person 
appointed by him, an oath according to that one of the forms set out in the 
Fourth Schedule to this Act which the member accepts as appropriate in 
his case. 


NOTES. 

See Notes to S. 24, supra- 

As already stated, vide notes to S. 47, the members in the Assembly of the Central 
Provinces and Bcrar representing the territorial constituencies in Berar take the oath 
and in the form 3 of Sched. IV excepting their allegiance to the Nizam. 
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68. (1) No person shall be a member of both Chambers of a Pro¬ 

vincial Legislature, and rules made by the Governor 
Vacation of seats. exercising his individual judgment shall provide for 
the vacation by a person who is chosen a member of both Chambers of his 
seat in one Chamber or the other. 

(2) No person shall be a member both of the Federal Legislature 
and of a Provincial Legislature, and if a person is chosen a member both 
of the Federal Legislature and of a Provincial Legislature, then, at the 
expiration of such period as may be specified in rules made by the 
Governor of the Province exercising his individual judgment, that person’s 
seat in the Provincial Legislature shall become vacant, unless he has pre¬ 
viously resigned his seat in the Federal Legislature. 

(3) If a member of a Chamber— 

(a) becomes subject to any of the disqualifications mentioned in 
sub-section (1) of the next succeeding section; or 

(6) by writing under his hand addressed to the Governor resigns 
his seat, 

his seat shall thereupon become vacant. 

(4) If for sixty days a member of a Chamber is without permission 
of the Chamber absent from all meetings thereof, the Chamber may declare 
his seat vacant: 

Provided that in computing the said period of sixty days no account 
shall be taken of any period during which the Chamber is prorogued, or is 
adjourned for more than four consecutive days. 

NOTES. 

Sub-S. (2).—Tins suh-soction continues the rule under the Go\enunent of India 
Act, 1919, prohibiting a person from Ix'ing a member of both of the Central and Provin¬ 
cial legislatures. Under Rule 4 (2) of the Government of India (commencement, etc.) 
Order 1936, the reference t«» the Federal Legislature is till the commenoe- 
ment of Part II of the Act to be construed as a reference to the Indian I^egislature. 
cy. S. 25, s^upra and notes thereto. 

. 69. (1) A person shall be disqualified for being 

Disquahfication for chosen as, and for being member of a Provincial 
mem rs ip. Legislative Assembly or Legislative Council— 

(o) if he holds any office of profit under the Crown in India, other 
than an office declared by Act of the Provincial Legislature not to dis¬ 
qualify its holder; 

(b) if he is of unsound mind and stands so declared by a competent 

couit: 

(c) if he is an undischarged insolvent; 

((/) if, whether before or after the commencement of this Part of 
thi.s Act, he has been convicted or has, in proceedings for questioning the 
validity or regularity of an election, been found to have been guilty, of any 
offence or corrupt or illegal practice relating to elections which has been 
declared by Order in Council, or by an Act of the Provincial Legislature, 
to be an offence or practice entailing disqualification for membership of the 
Legislature, unless such period has elapsed as may be specified in that 
behalf in the provisions of that Order or Act; 

{e) if, whether before or after the commencement of this Part of 
this Act, he has been convicted of any other offence by a court in British 
India or in a Slate which is a Federated State and sentenced to transporta¬ 
tion or to imprisonment for not less than two years, unless a period of 
five years, or such less period as the Governor, acting in his discretion, may 
allow in any particular case, has elapsed since his release; 
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(/) if, having been nominated as a candidate for the general or any 
Provincial Legislature or having acted as an election agent of any person 
so nominated, he has failed to lodge a return of election expenses within 
the time and in the manner required by any Order in Council made under 
this Act or by any Act of the Federal or the Provincial Legislature, unless 
five years have elapsed from the date by which the return ought to have 
been lodged or the Governor, acting in his discretion, has removed the dis¬ 
qualification : 

Provided that a disqualification under paragraph (/) of this sub¬ 
section shall not take effect until the expiration of one month from the 
date by which the return ought to have been lodged or of such longer 
period as the Governor, acting in his discretion, may in any particular case 
allow. 

(2) A person shall not be eapable of being ehosen a member of a 
Chamber of a Provincial Legislature while he is serving a sentence of 
transportation or of imprisonment for a criminal offence. 

(3) Where a person who, by virtue of a conviction or a conviction 
and a sentence, becomes disqualified by virtue of paragraph (d) or para¬ 
graph (e) of sub-section (1) of this section is at the date of the disqualifi¬ 
cation a member of a Chamber, his seat shall, notwithstanding anything in 
this or the last preceding section, not become vacant by reason of the dis¬ 
qualification until three months have elapsed from the date thereof or, if 
within those three mouths an appeal or petition for revison is brought in 
respect of the conviction or the sentence, until that appeal or petition is dis¬ 
posed of, but during any period during which his membership is preserved 
by this sub-section, he shall not sit or vote. 

(4) For the purposes of this section a person shall not be deemed 
to hold an office of profit under the Crown in India by reason only that he 
IS a minister either for the Federation or for a Province. 

NOTiES. 

.See Note.s to S. 26, supra 

70. If a pel son sits or votes as a member of a Provincial Legislative 
Assembly or Legislative Council when he is not 
Penalty for sitting qualified or is disqualified for membership thereof, or 
JSalifieKr when dit when he is prohibited from so doing by the provisions 
qualified. of sub-section (3) of the last preceding section, he 

shall be liable in respect of each day on which he so 
sits or votes to a penalty of five hundred rupees to be recovered as a debt 
due to the Province. 


NOTES. 

.Sec S. 27 and notes thereto. 

The Union of South Africa Act in S. 55 which enacts a similar penalty provides for 
the same being imposed only in the event of the person “knowing or having reasonable 
grounds for knowing that he is so disqualified”. S. 70* like S. 27 is in its terms 
absolute and it would be a matter of doubt whether a similar qualification as to 
knowledge could be imported into the.se sections. The result of this would be that 
where for instance the election of a member is challenged on the ground of his 
being subject to any of the disqualifications mentioned in S. 69, and the election 
is ultimately set aside on such ground, the member would be liable for the penalty 
named in the section for having taken part in the proceedings of the Chambers while 
disqualified, notwithstanding his bona fide belief in his right to sit and vote in the 
HoH.se. 

As to power to remit penalities cf- Commercial Cable Co. Government )/ 
Nervfonndland; (1916) 2 A.C. 610. 
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71. (1) Subject to the provisions of this Act and to rules and stand- 

„ . p , ing orders regulating the procedure of the Legis- 

membVr^*’ ^ ° lature, there shall be freedom of speech in every 
Provincial Legislature, and no member of the Legis¬ 
lature shall be liable to any proceedings in any court in respect of anything 
said or any vote given by him in the Legislature or any committee thereof, 
and no person shall be so liable in respect of the publication by or under 
the authority of a Chamber of such a Legislature of any report, paper, 
votes or proceedings. 

(2) In other respects the privileges of members of a Chamber of 
a Provincial Legislature shall be such as may from time to time be 
defined by Act of the Provincial I^egislature, and, until so defined, shall 
be such as were immediately before the commencement of this Part 
of this Act enjoyed by members of the Legislative Council of the 
Province. 

(3) Nothing in any existing Indian law, and, notwithstanding any¬ 
thing in the foregoing provisions of this section, nothing in this Act, shall 
be construed as conferring, or empowering any Legislature to confer, on a 
Chamber theieof oron both Chambers sitting together or any committee or 
officer of the Legislature, the status of a court, or any punitive or discip¬ 
linary powers other than the power to remove or exclude persons 
infringing the rules or standing orders, or otherwise behaving in a 
disorderly manner. 

(4) Provision may be made by an Act of the Provincial Legis¬ 
lature for the punishment, on conviction before a court, of peisons 
who refuse to give evidence or produce documents before a committee of 
a Chamber when duly required by the chairman of a committee so to do: 

Provided that any such Act shall have effect subject to such rules 
for regulating the attendance before such committees of persons who arc, 
or have been, in the service of the Crown of India, and safeguarding 
confidential matter from disclosure, as maybe made by the Governor 
exercising his individual judgment. 

(5) The provisions of sub-sections (1) and (2)of this section shall 
apply in relation to persons who by virtue of this Act have the right to 
speak in and otherwise take part in the proceedings of a Chamber as they 
apply in relation to members of the Legislature. 

NOTES. 

Sec S. 28, supra and notes thereto. 

72. Members of Provincial Legislative Assemblies and Legislative 

. .1 11 Councils shall be entitled to receive such salaries and 

wanceJ'of members” allowances as may from time to time be determined 
by Act of the Provincial Legislature, and until pro¬ 
vision in that respect is so made, allowances at such rates and upon such 
conditions as were immediately before the commencement of this Part of 
this Act applicable in the case of members of the Legislative Council of 
the Province. 


Cf. S. 29, supra. 


NOTES. 
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73. (1) 

Introduction 
Bills, &c. 


Subject to the special provisions of this Part of this Act 
f with respect to financial Bills, a Bill may originate in 
° either Chamber of the Legislature of a Province 
which has a Legislative Council. 


(2) A Bill pending in the Legislature of a Province shall not 
lapse by leason of the prorogation of the Chamber or Chambers thereof. 


(.1) A Bill pending in the Legislative Council of a Province 
which has not been passed by the Legislative Assembly shall not lapse 
on a dissolution of the Assembly. 


(4) A Bill which is pending in the f.egislativc Assembly of a 
Province, or which having been passed by the Legislative Assembly 
is pending m the Legislative Council, shall lapse on a dissolution of the 
Assembly. 


74. (1) Subject to the provisions of this section, a Bill shall 

not be deemed to have been passed by the Chambers 
Passing of Bills is of the Legislature of a Province having a Legislative 
i'egislativc**Couna"f Council, unless it has been agreed to by both Cham¬ 
bers, either without amendments or with such amend¬ 
ments only as are agreed to by both Chambers. 

(2) If a Bill which has been passed by the Legislative Assembly 
and transmitted to the Legislative Council is not, before the expiration of 
twelve months from its reception by the Council, presented to the Governor 
for his assent, the Governor may summon the Chambers to meet in a joint 
sitting for the purpose of deliberating and voting on the Hill; 

Provided that, if it appears to the Governor that the Bill relates 
to finance or affects the discharge of any of his special responsibilities, 
he may summon the Chambers to meet in a joint sitting for the purpose 
aforesaid notwithstanding that the said period of twelve months has not 
elapsed. 

The functions of the Governor under the proviso to this sub-section 
shall be exercised by him in his discretion. 

If at a joint sitting of the two Chambers summoned in accor¬ 
dance with the provisions of this section the Bill, with such amendments, 
if any, as are agreed to in joint sitting, is passed by a majority of the 
total number of members of both Chambers present and voting, it shall 
be deemed for the purposes of this Act to have been passed by both 
Chambers: 

Provided that at a joint sitting — 

(o) unless the Bill has been passed by the Legislative Council 
with amendments and returned to the Legislative Assembly, no amend¬ 
ment shall be proposed to the Bill other than such amendments, if any, 
as are made necessary by the delay m the passage of the Bill; 

(b) if the Bill has been so passed and returned by the Legislative 
Council, only such amendments as aforesaid shall be proposed to the Bill 
and such other amendments as are relevant to the matters with respect 
to which the Chambers have not agreed; 

and the decision of the person presiding as to the amendments which are 
admissible under this sub-section shall be final. 
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NOTES. 

Sub-S. (2).—Where .• Bill originates m the Legislative Council and is passed 
hy that Chamber, hut fails to secure the assent of the LegisJativc Assembly, the measure 
cannot be brought before a Joint Session. The machinery of the Joint Session is 
confined to Bills originating in the lower house or Assembly, which are not passed 
)>y the J.egislative Council. 

Financial Bills cannot originate in the Legislative Council. 

.See further Notes to S. 31, supra- 

75. A Bill which has been passed by the Provincial Legislative 
. Assembly or, in the case of a Province having a 

Assent to Bills. Legislative Council, has been passed by both Cham¬ 
bers of the Provincial Legislature, shall be presented to the Governor, and 
the Governor in his discretion shall declare cither that he assents in His 
Majesty’s name to the Bill, or that he withholds assent therefrom, or 
that he reserves the Bill for the consideration of the Governor-General. 

Provided that the Governor may in his discretion return the 
Bill together with a message requesting that the Chamber or Chambers 
will reconsider the Bill or any specified provisions thereof and, in parti¬ 
cular, will consider the desirability of introducing any such amendments 
as he may recommend in his message and, when a Bill is so returned, the 
Chamber or Chambers shall reconsider it accordingly. 

NOTES.. 

Assent to Bills —When the Governor assents, to .i Bill passed by the Legis¬ 
lature. 11 forthwith becomes an .\ct, and it does not need the assent of the Governor- 
Gemr.il a.s under S. 81 (3) of the Government of India Act, 1919. 

Reservation of Bills —Under the Government of India Act, 1919, by rulc.s 
framed under S. 81-A, Governors of Provinces were directed to reserve for the 
consideration of the Governor-General any.Bill passed by the Legislative Council of 
the Province, if the Bill appears to the Governor to contain provisions in respect 
of which it has not been previously sanctioned by the Governor-General under 
S. SO-A (3)— 

(o) alTccting the religion or religious rites of any class of British subjects 
111 British India; 

(h) regulating the constitution or functions of .iny, University, 

(r) having the effect of including within a tran.sferrcd subji ct-matters which 
have hitherto been cla.ssified ns reserved subjects, or 

(d) providing for the con-struction or management of a light or feeder railway 
or tramway other than a tramway within municipal limits, or 

(r) (i) affecting the land revenue of a province either so as to prescribe a 
period or periods within which any temporarily settled estate or estates may.^ not be 
re-asse.ssed to land revenue, or 

(ii) limit the extent to which the assessment to land revenue of such an 
< state or e.slate.s may he made or enhanced, or 

Giij modify materially the general principle,, upon which land revenue has 
hitherto been assessed if such prescription, limitation or modification appears to the 
tiovernor to be likely seriously to affect the public revenues of the province. 

The Governor had an option to reserve bills affecting any matter wherewith 
they were specially chaigcd under the Instniinent of Instructions or affecting anj"^ 
Central subject or the intere.st of another province. Even in respect of these there 
need be no reservation if the bill or provision had obtaineil the prevdoiis sanction 
of the Governor-General prior to introduction. 

Under the present Act (sec also notes to S. 32, supra) the nature of thei 
imasures which arc required to be reserved is not specified. The Governor is given 
a free hand to decide the matter and the Instrument of Instructions (Para. XVII) 
h<,wevcr requires him, without prejudice to the generality of his powers to. reserve. 

XVn. Without prejudice to the generality of his powers as to reservation of 
Bills, f)iir Governor shall not assent Ui Our name to, but shall reserve for the 
consideration of Our Governor-General, any Bill of any of the classes herein specified, 
that is to say:— 

(a) any Bill the provisions of which would repeal or be repugnant to the 
provisions of any .'\ct of Parliament extending to British India; 
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(6) any Bill which in his opinion would, if it iiecamc law, so derogate from 
the powers of the High Court as t«» endanger the position which that Court is by the 
Act designed to fill; 

(c) any Bill regarding which he feels doubt whether it does, or does not, offend 
against the purposes of Chapter III of I’art V or section 299 of the Art; 

(d) any Bill which would alter the character of the Permanent Settlement. 

And m view of the provisions in this clause of these Onr Instructions, it 's Our 

will and pleasure that if his previous sanction is required under the Act to the 
introduction of any Bill of the last-mentioned description Our Governor shall not 
withhold that sanction to the introduction of the Bill. 

The reservation of Provincial Bills is for the consideration of the Governor- 
General, and in this it follows the provision in the Constitution of Canada (British 
North America Act .S. 90) ; but unlike as in Canada the Goveriior Gcncial has no 
power to disallow I'roMiicial Acts. In the case of the States forming part of the 
Australian Commonwealth the position is different. The pre-existing identity of 
the States as independent Colonics is recognised in the Federal (.‘oiistitution of the 
Commonwealth and the f-aws of each state arc pre.served to them by the Common¬ 
wealth Act, 1900, S. lOO. The iisei\ation by the State Governors is therefore for 
the consideration of lltx Majexly and not of lh<‘ Govemor-General, See the Australian 
States Constitutions .Act, 1907- '(7 K<lw'- 7, c 7, .S. 1). 

It will be noticed that a Provincial Governor cannot diicctly reserve a Bill for 
the signification of His Majesty’s pleasure. 

76. (1) When a Rill is reserved by aGoveinor for the considera- 

. , tion of the Governor-General, the Governor-General 
considera*t!omdiscretion declare, either that he assents 
in His Majesty's name to the Bill, or that he with¬ 
holds assent therefrom, or that he reserves the Bill for the signification 
of His Majesty's pleasure thereon: 

Provided that the Governor-General may, if he in his discretion 
thinks fit, direct the Governor to return the Bill to the Chamber, or, as the 
case may be, the Chambers, of the Provincial Legislature together with 
such a message as is mentioned in the proviso to the last preceding 
section and, when a Bill is so returned, the Chamber or Chambers shall 
reconsider it accordingly and, if it is again passed by them with or with¬ 
out amendment, it shall be presented again to the Governor-General for 
his consideration. 

(2) A Bill reserved for the signification of His Majesty's 
pleasure shall not become an Act of the Provincial Legislature unless 
and until, within twelve months from the day on which it was presented 
to the Governor, the Governor makes known by public notification that 
His Majesty has assented thereto. 

NOTKS. 

See Notes to S. 32, supra- 

When :i Bill pas.scd in the Legisl.unrc of .i I’ruMiicc is reserved tor the con¬ 
sideration of the Governor-General he has the same rights hi relation to such Bill, 
as he has in respect of Bills passed in the Federal Legislature under S. 32; and in 
those matters he acts ‘in his discretion’. 

Til respect of Rills not reserved to him the Governor-General can exercise no 
powers, he having no power of disallowance as is reserved to His Majesty. But 
as the Governor, in declaring his assent or veto to the Bill is “acting in his discretion,’’ 
it would perhaps be competent to the Governor-General to give directions to the 
Governor under S. 54 in any particular case. 

77. Any Act assented to by the Governor or the Governor-General 
may be disallowed by His Majesty within twelve 
Power of Crown to months from the date of the assent, and where any 
disallow Acts. disallowed the Governor shall forthwith 

make the disallowance known by public notification and as from the date 
of the notification the Act shall become void. 

13 
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NOTES. 

See Notes to S. 32, supra. 

Procedure in Financial matters. 

78. (1) The Governor shall in respect of every financial year cause 

to be laid before the Chamber or Chambers of the 
Annual financial Legislature a statement of the estimated receipts and 
statement. expenditure of the Province for that year, in this 

Part of this Act referred to as the “annual financial statement.’’ 

(2) The estimates of expenditure embodied in the annual financial 
statement shall show separately— 

(o) the sums required to meet expenditure described by this Act as 
expenditure charged upon the revenues of the Province; and 

(6) the sums required to meet other expenditure proposed to be 
made from the revenues of the Province, 

and shall distinguish expenditure on revenue account from other expendi¬ 
ture, and indicate the sums, if any, which are included solely because the 
Governor has directed their inclusion as being necessary for the due dis¬ 
charge of any of his special responsibilities. 

(3) The following expenditure shall be expenditure charged on the 
revenues of each Province— 

(а) the salary and allowances of the Governor and other expendi¬ 
ture relating to his office for which provision is required to be made by 
Order in Council; 

(б) debt charges for which the Province is liable, including interest, 
sinking fund charges and redemption charges, and other expenditure 
relating to the raising of loans and the service and redemption of debt; 

(c) the salaries and allowances of ministers, and of the Advocate- 
General ; 

(rf) expenditure in respect of the salaries and allowances of judges 
of any High Court; 

{e) expenditure connected with the administration of any areas 
which are for the time being excluded areas; 

(/) any sums required to satisfy any judgment, decree or award of 
any court or arbitral tribunal; 

{g) any other expenditure declared by this Act or any Act of the 
Provincial Legislature to be so charged. 

(4) Any question whether any proposed expenditure falls within a 
class of expenditure charged on the revenues of the Province shall be 
decided by the Governor in his discretion. 

NOTES. 

The ‘annual financial statement’ or the Budget is laid before both the Chambers 
in provinces with bicameral legislature. But the demands for grants arc submitted 
for the vote of the Assembly alone. 

Under the India and Burma (Transitory Provisions) order 1937i Rule 4 (&), 
“Any expenditure from provincial revenues, the amount of which is prescribed by or 
under any Law as in forci- immediately before the commencement of Part III, shall 
in the two financial years following the commencement of the said part, be deemed to 
be expenditure charged on the revenues of the Province.” 

Salaries and Allowances of Ministers. — See Notes to S. 33, supra. 

The power of the legislature to fix the salaries of ministers is provided by S. Si (3) 
and the fixation by the Governor is provisional only. When however it is fixed by 
an Act, It is not liable to be varied during the term of that ministry. 

79. (1) So much of the estimates of expenditure as relates to 

expenditure charged upon the revenues of a Province 
Procedure in Legis- shall not be submitted to the vote of the Legislative 
esthnates * ° Assembly, but nothing in this sub-section shall be con¬ 

strued as preventing the discussion in the Legislature 
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of those estimates other than estimates relating to expenditure referred to 
in paragraph (a) of sub-section (3) of the last preceding section. 

(2) So much of the said estimates as relates to other expenditure 
shall be submitted, in the form of demands for grants, to the Legislative 
Assembly, and the Legislative Assembly shall have power to assent, or to 
refuse to assent, to any demand, or to assent to a demand subject to a 
reduction of the amount specified therein. 

(3) No demand for a grant shall be made except on the recom¬ 
mendation of the Governor. 

NOTES. 

Cf. S 34 and notes. 

Demands for grants in the Federal Centre have to be passed by both the Assembly 
and the Council of State and the two Houses arc bodies with co-ordin vte powers, 
liut in the Provinces, the second Chambers have no jiowcr in connection with demands 


Authentication of 
schedule of authoris¬ 
ed expenditure. 


80. (1) The Governor shall authenticate by his 
signature a schedule specifying— 


(a) the grants made by the Assembly under the last preceding sec¬ 
tion ; 

(b) the several sums required to meet the expenditure charged on 
the revenues of the Province but not exceeding, in the case of any sum, the 
sum shown in the statement previously laid before the Chamber or Cham¬ 
bers: 


Provided that, if the Assembly have refused to assent to any 
demand for a grant or have assented to such a demand subject to a reduc¬ 
tion of the amount specified therein, the Governor may, if in his opinion 
the refusal or reduction would affect the due discharge of any of his 
special responsibilities, include in the schedule such additional amount, if 
any, not exceeding the amount of the rejected demand or the reduction, 
as the case may be, as appears to him necessary in order to enable him to 
discharge that responsibility. 

(2) The schedule so authenticated shall be laid before the Assembly 
but shall not be open to discussion or vole in the Legislature. 

(3) Subject to the provisions of the next succeeding section, no 
expenditure from the revenues of the Province shall be deemed to be duly 
authorised unless it is specified in the schedule so authenticated. 


NOTES. 

See Notes to S. 35. 

Transitional Provision.—^The Governor of each Province is however empowered 
at his discretion to authorise such expenditure from the revenues of the Province 
as he deems necessary to enable the business of the Provincial Government to be 
carried on between the Commencement of Part III and the date on which a schedule 
of authorised expenditure is authenticated in accordance with the provisions of this 
section or until the expiration of 6 months from the commencement of Part III 
whichever first occurs. But without the consent of the Governor-General in his 
discretion, the expenditure so authorised is not to exceed one half of the total 
expenditure from the revenues of the Province in the previous financial year. The 
expenditure thus authorised by the Governor is directed to be included in the 
appropriate heads of the first estimates of expenditure laid before the Provincial 
Legislature under S. 78 and the provisions of Ss. 78 to 80 are made applicable 
thereto. But with this saving that money which is already expended before the date 
of authentication under this section and liabilities incurred prior to that date are to 
be deemed to be duly authorised notwithstanding that it may not be included in the 
authenticated schedule (Rule 5, Government of India (Commencement, Etc.,> 
Order, 1936. 
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81. If in respect of any financial year further expenditure from the 
revenues of the Province becomes necessary over and 
Supplementary sta- above the expenditure theretofore authorised for that 
tements of expend,- year, the Governor shall cause to be laid before the 
Chamber or Chambers a supplementary statement 
showing the estimated amount of that expenditure, and the provisions of 
the preceding sections shall have effect in relation to that statement and 
that expenditure as they have effect in relation to the annual financial 
statement and the expenditure mentioned therein. 

NOTES. 

Sec Notes to S. 36. 


A Bill or amendment making provision— 

(a) for imposing or increasing any tax ; or 

(b) for regulating the borrowing of money or the giving of any 
guarantee by the Province, or for amending the law with respect to any 
financial obligations undertaken or to be undertaken by the Province; or 

(c) for declaring any expenditure to be expenditure charged on the 
revenues of the Province, or for increasing the amount of any such ex¬ 
penditure, 

shall not be introduced or moved except on the recommendation of the 
Governor, and a Bill making such provision shall not be introduced in a 
Legislative Council. 

(2) A Bill or amendment shall not be deemed to make provision 
for any of the purposes aforesaid by reason only that it provides for the 
imposition of fines or other pecuniary penalties, or for the demand and 
payment of fees for licences or fees for services rendered. 

(3) A Bill which, if enacted and brought into operation, would 
involve expenditure from the revenues of a Province shall not be passed by 
a Chamber of the Legislature unless the Governor has recommended to 
that Chamber the consideration of the Bill. 

NOTES. 

.See Notes to S. 37. 

Rule 6) Government of India (.Commeiicemenl, Etc.), Order 19J&, empowers the 
Goveriior in his discretion, hy public notification, to continue for a period not 
exceeding twelve months from the Conimenctment of Part III any taxation which was 
being levicil for the purpose of the Province an<l would otherwise expire, without 
prejudice to the powers of the Legislature to impose or remit taxes. 

83. (1) If in the last complete financial year before the commence¬ 

ment of this Part of this Act a grant for tlie benefit 
Provisions with Anglo-Indian and European communities or 

catfona/grants.*”*^ ” cither of them was included in the grants made in 
any Province for education, then in each subsequent 
financial year not being a year in which the Provincial Legislative Assem¬ 
bly otherwise resolve by a majority which includes at least three-fourths 
of the members of the Assembly, a grant shall be made for the benefit of 
the said community or communities not less in amount than the average 
of the grants made for its or their benefit in the ten financial years ending 
on the thiity-first day of March, nineteen hundred and thirty-three: 

Provided that, if in any financial year the total grant for education 
in the Province is less than the average of the total grants for education in 
the Province in the said ten financial years, then, whatever fraction the 
former may be of the latter, any grant made under this subsection in, that 
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financial year for the benefit of the said community or communities need 
not exceed that fraction of the average of the grants made for its or their 
benefit in the said ten financial years. 

In computing for the purposes of this subsection the amount of 
any grants, grants for capital purposes shall be included. 

(2) The provisions of this section shall cease to have effect in a 
Province if at anytime the Provincial Legislative Assembly resolve by a 
majority which includes at least three-fourths of the members of the 
Assembly that those provisions shall cease to have effect. 

(3) Nothing in this section affects the special responsibility of the 
Governor of a Province for the safeguarding of the legitimate interests of 
minorities. 


NOTES. 

Safeguard for Anglo-Indians —The Joint I’arl'amentary Committee aiul Parlia¬ 
ment wne anxious to proviflo special safeguards for the henefit of the Anglo-Indians, 
“a \er\ small community which has established a strong claim to consideration by 
its record of public service.” Accordingh, besides the general safeguard secured 
to all minorities by reason of Go\eruor’s and (io\ernor-Gcneral’s special respon¬ 
sibility t<i protect the legitimate interests of minorities we have the following 
special safeguards provided for this community. 

fl) Reservation of seats in the Provincial and Central Assemblies, 

(2) In making appointments in the Railway, Customs., Postal and Tclegniph 
Services, regard is to be had to class, character and numerical percentage of the 
posts hitherto held by members of that community and the remuneration attaching 
1(1 such posts thus Sttatutorily adopting the resolution of the Home department of 
the Government of India dated 4th July 19.34, fixing the minimum percentage of 
posts that is to be held by the community. See S 242 (2) and (3). 

(3) The special provision in regard to Educational Grants. 

The proportion which the average of the total grants made for education in the 
deci.de 1923-1933 (which is taken a.«. basic) bears to the average of the grant made 
for the education of the Anglo-Indian and European Communities (luring that 
decade is taken as the percentage on which the communities arc I'ntitlcd to insist in the 
f uture. 

Sub-Section (2):—If the resolution is passed by the reiiuisite majority of 
three fourths of the Assembly, and the Governor does not deem it necessary to 
interfere ‘in exercise of his special responsibilities’ the fetter imposed liy sub-S. (1) 
will 1i(' released—not merely for the year in (picstion Init for ever 

The terms ‘Anglo-Indians’ and ‘Europeans’ arc not defined in the body of the 
Act; but ill I’ara. 26 of Part T of Schedule 1, they are thus defined. 

“.i European” means a person whose father or any of whose other male 
progeiutor.s in the male line is or was of European descent and who is. not a native of 
India; 

‘‘.in .\iiglo-Indian” means a person whose father or any of whose other male 
progenitors in the male line is or was of European descent hut who is a native of 
India. 

In the absence of any different definition in this Act, the words should he 
understood in the sense set out in the schedule. 

.•\ (iiiestioii of some importance aiiscs hy tho terms of S. 110, sub-.S. (f?) (it) 
which enacts that the Federal or Provincial Legislature is not empowered to make 
any law amending any provision of this Act. except in so far as is expressly permitted 
ity any subsequent provision of this Act. The sub-clause was expressed in that form 
to allay the apprehensions felt by some members that the Indian Legislature might 
attempt to alter the provisions of this Act, hy reason of the provision of S. 108 (1) 
(a)—which impliedly permits the legislature to repeal or amend Acts of Parliament 
applicable to India and the expression sttbsequient was used to exclude the powers 
conferred hy S. 108. Evidently the existence of S. 83 which expressly ijermits 
.alteration of the provisions of this Act hy resolutions passed by the requisite m-ajoritics 
was forgotten. It would however seem that, notwithstanding the terms of S- 110, 
this power can he exercised as the restrictions imposed by the Chapter (Part V, ch. 2) 
are restrictions on "Legislative Powers". See the Heading of the Chapter, The 
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power conferred by the sub-section is uot strictly speaking a “legislative plower", 
but IS exercisable by resolution, and in Provinces which have a legislative Council, it, 
IS sufficient if the resolution is passed by the Lower House. 

Procedure generally. 

84. (1) A Chamber of a Provincial Legislature may make rules for 
„ , , , regulating, subject to the provisions of this Act, their 

Rules of procedure, pj-ocedure and the conduct of their business: 

Provided that, as regards either a Legislative Assembly or a 
Legislative Council, the Governor shall in his discretion, after consulta¬ 
tion with the Speaker or the President, 'as the case may be, make rules— 

(o) for regulating the procedure of, and the conduct of business 
in, the Chamber in relation to any matter which affects the discharge of 
his functions in so far as he is by or under this Act required to act in 
his discretion or to exercise his individual judgment; 

(b) for securing the timely completion of financial business; 

(c) for prohibiting the discussion of, or the asking of questions on, 
any matter connected with any Indian State unless the Governor in his 
discretion is satisfied that the matter affects the interests of the Provincial 
Government or of a British subject ordinarily resident in the Province, 
and has given his consent to the matter being discussed, or to the question 
being asked; 

(d) for prohibiting, save with the consent of the Governor in his 
discretion— 

(1) the discussion of or the asking of questions on any matter con¬ 
nected with relations between His Majesty or the Governor-General and 
any foreign State or Prince; or 

(ii) the discussion, except in relation to estimates of expenditure, 
of, or the asking of questions on, any matters connected with the tribal areas 
or arising out of or affecting the administration of an excluded area; or 

(iii) the discussion of, or the asking of questions on, the personal 
conduct of the Ruler of any Indian State or of a member of the ruling 
family thereof; 

and, if and in so far as any rule so made by the Governor is inconsistent 
with any rule made by a Chamber, the rule made by the Governor shall 
prevail. 

(2) In a Province having a Legislative Council the Governor, after 
consultation with the Speaker and the President, may make rules as to 
the procedure with respect to joint sittings of, and communications be¬ 
tween, the two Chambers. 

The said rules] shall make such provision for the purposes specified 
in the proviso to the preceding sub-section as the Governor in his discretion 
may think fit. 

(3) Until rules are made under this section the rules of procedure 
and standing orders in force immediately before the commencemet of this 
Part of this Act with respect to the Legislative Council of the Province 
shall have effect in relation to the Legislature of the Province, subject to 
such modifications and adaptations as may be made therein by the Governor 
acting in his discretion. 

(4) At a joint sitting of two Chambers the President of the Legis¬ 
lative Council, or in his absence such person as may be determined by 
rules of procedure made under this section, shall preside. 
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NOTES. 

S. 84, (1) (d) ii.—^“excluded area": See Ss. 91 and 92. The Bill proposed to 
ban discussion in respect of the administration of "partially excluded areas" also. 
Explaining the reasons for omitting “partially excluded areas’ from the operation 
of the prohibition Sir S- Hoare said • 

“There arc two types of excluded areas—excluded areas being backward tracts, 
not susceptible to Parliamentary institutions. Under the proposals in the Bill there 
will be totally excluded areas and partially excluded areas. The totally excluded 
areas which are very few will be administered by the Governors. There aic, really, 
only two substantial tracts as far as I can remember in the w'nolc of Indi.i, which, 
being so remote from association of any kind with Parliamentary institutions, arc 
it is considered, better kept out of the Parliamentary system altogether. In the case 
of the totally excluded areas therefore, there would be no discussions on admini¬ 
stration in the Provincial ConnciI. The Joint Select Committee took the view that 
very often discussions of that kind would be extremely' dangerous, say, in connection 
w'ith the tracts like the hill tracts in the North East of India My Amendment 
proposes to draw a disiinction between those areas and what we call the ‘partially 
excluded areas,’ the areas which are not so backward and concerning which Parlia¬ 
mentary discussion will not be a risky sff.iir. The Amendment proposes to allow 
freer discussion of the affairs of the ‘partially excluiled’ anas- ft will enable the 
Councils to discuss those aff.'drs without the previous assent of the Governor.” 
(Por. Deb. Vol. 299, Cols. 1528-29.) 

S. 84 (1) (d) (iii) : Prohibition of discussion on questions regarding personal 
■conduct of Rulers and members of the ruling family.—It was suggested in the 
Commons during the Committee stage that the prohibition against discussion of the 
conduct of the members of the Ruling family went too far, as the expression “member 
of the family" was vague and might take in a large number of relations remotely 
connected with the Ruler. It w'as howexer explained: 

The term ",i member of ruling family” in India at any rate, is a term of art, 
and the family is restricted to the ruling Prince .ind the one or two members of his 

the definition would cover too xvidc a field. (Pa 

Cf. 38, supm and notes thereto. 

English to be used 85. All proceedings in the Legislature of a 
in Provincial Legisla- Province shall be conducted in the English langu- 
tures. age. 

Provided that the rules of procedure of the Chamber or Cham¬ 
bers, and the rules, if any, with respect to joint sittings, shall provide 
for enabling persons unacquainted, or not sufficiently acquainted, with 
the English language to use another language. 


NOTES. 


('f. S. 39, sttpra and notes thereto. 


86. (1) No discussion shall take place in a Provincial Legislature 

Restriction, on dis- 'A' 


■cussion in the Legis¬ 
lature 


Federal Court or of a High Court in the discharge of 
his duties. 


In this sub-section the reference to a High Court shall be con¬ 
strued as including a reference to a court in a Federated State which is a 
High Court for any of the purposes of Part IX of this Act. 

(2) If the Governor in his discretion certifies that the discussion 
of a Bill introduced or proposed to be introduced in the Provincial Legisla¬ 
ture, or of any specified clause of a Bill, or of any amendment moved or 
proposed to be moved to a Bill, would affect the discharge of his special 
responsibility for the prevention of any grave menace to the peace or 
tranquillity of the Province or any part thereof, he may in his discretion 
direct that no proceedings, or no further proceedings, shall be taken in 
relation to the Bill, clause or amendment, and effect shall be given to the 
discretion. 
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NOT^:S. 

Sub-S. (1); Discussion of Conduct of Judges.—The contrast between the 
language of the ynihiliition in S. 84 (i)' and id) against "the discussioni of or the 
oskhiff question on" and that in this section, shows that a question may he askcd> 
subject to any rules which the Chambers might frame for themselves under S. 84 (1), 
with respect to the conduct of any judge of the Federal Court or High Court. The 
purpose of a ‘question’ is merely to elicit information and there can be no discussion 
thereon, unless any substantive motion or resolution is proposed m relation to it and 
it IS these latter alone that are within the prohibition. 

Sub-S (2)_The Instrument of Instructions directs the Go\criior not to 

exercise the power to staj' proceedings in respect to a Bill, unless in his judgment, 
“the public discussion of the Bill. Clause or amendment would itself endanger peace 
and tranquillity.” 

87. (1) The validity of any proceedings in a 
Courts not to in- Provincial Leeislature shall not be called in question 
on (he ground of any alleged irregularity of proce- 
dure. 

(2) No officer or other member of a Provincial Legislature in 
whom powers are vested by or under this Act for regulating procedure or 
the conduct of business, or for maintaining order, in the Legislature shall 
be subject to the jurisdiction of any court in respect of the exercise by 
him of those powers. 

NOTES. 

Immunity of Officers, etc., of the Legislature from jurisdiction of Courts.— 

The bim<u.ig(- of the iminnniiy enacted by the Section is so wide as to jilace tlu‘ 
officers of the Legislature practically .ilxne the law, and would seem to extend c\en 
to cases of irregular or purported exercise of powers. 

SVe Notes to S. 41. supra. 

CHAPTER IV. 

Legislative Powers of Governor. 

88. (1) If at any time when the Legislature of a Province is not in 
Power of Governor session the Governor is satisfied that circumstances 
to promulgate ordina- exist which render it necessary for him to take imme- 
nces during recess of diate action, he may promulgate such ordinances as 
Legislature. the circumstances appear to him to require: 

Provided that the Governor— 

(a) shall exercise his individual judgment as respects the promulga¬ 
tion of any ordinance under this section, if a Bill containing the same pro¬ 
visions would under this Act have required his or the Governor-General’s 
previous sanction to the introduction thereof into the Legislature; and 

(b) shall not without instructions from the Governor-General, act¬ 
ing in his discretion, promulgate any such ordinance, if a Bill containing 
the same provisions would under this Act have required the Governor- 
General's previous sanction for the introduction thereof into the Legisla¬ 
ture, or if he would have deemed it necessary to reserve a Bill containing 
the same provisions for the consideration of the Governor-General. 

(2) An ordinance promulgated under this section shall have the 
same force and effect as an Act of the Provincial Legislature assented to 
by the Governor, but every such ordinance— 

(a) shall be laid before the Provincial Legislature and shall cease 
to operate at the expiration of six weeks from the reassembly of the Legis¬ 
lature or, if a resolution disapproving it is passed by the Legislative 
Assembly and agreed to by the Legislative Council, if any, upon the pass¬ 
ing of the resolution or, as the case may be, on the resolution being agreed 
to by the Council; 
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(6) shall be subject to the provisions of this Act relating to the 
power of His Majesty to disallow Acts as if it were an Act of the Pro¬ 
vincial Legislature assented to by the Governor; and 

(c) may be withdrawn at any time by the Governor. 

(3) If and so far as an ordinance under this section makes any 
provision which would not be valid if enacted in an Act of the Provincial 
Legislature assented to by the Governor, it shall be void, 

NOTJLS. 

Ordinances during Recess: Dealing with the Ordinances under thi, sLciion it 
was said: “We are dealing with oidiiiances made upon the ad\ice o! Ministers. They 
are ordinances made in the field of special iesponsdiiliti hj tlu Cknern ir, which 
are the kind of Ordinances that would he made here hy the Government in a time 
of emergency as to which the Government of the day has to obtani narliamentary 
approv.il within a given time. 1 think the real check is the check of ministerial 
respnnsihiliiy to the Provincial Council. These ordinancis are made upon the idvicc 
of .\riiiisters who are themselves responsible to the I’rovincial Council.'’ (Pni. Dfh. 
Pol. 299. Col. 1532.) 

Under S. 62 it is thr Governor acting in his discretion that summons 
the Legislature and therefore it is peissiMc for a Governor not to summon ihe Legislature 
lor a period of 12 months. Hnt it “would he very unlikclv that the Governor, 
rcsponsihlc to the Legislature .uid its life dependent upon the Legislature, would l e 
anxious lei keep the T.egislaturc out oi any action m the matter. The position is 
cxactlj the same as the position in this country, when within the kuowdedge of Hon 
.Memhers. the Government of the day has taken action under the Kmergeiicy I’owcrs 
Act. The Government in their own defence have called together I’arliament at an 
early date in order to gel sanction for their .ictioii.” (Par. D<-’b., Vol. 299. ( <’/. 1533.) 

Vi’c further notes to S. 42, supra 

89. (1) If at any time the Governor of a Province is satisfied that 

circumstances exist which render it necessary for him 
Power of Governor to take immediate action for the purpose of enabling 
to promulgate ordm- satisfactorily to discharge his functions in so far 

wlth*respecf"to c^r- as he is by or under this Act required in the exercise 
tain subjects. thereof to act in his discretion, or to exercise his 

individual judgment, he may promulgate such ordi¬ 
nances as in his opinion the circumstances of the case require. 

(2) An ordinance promulgated under this section shall continue in 
operation for such period not exceeding six months as may be specified 
therein, but may by a subsequent ordinance be extended for a further 
period not exceeding six months. 

(3) An ordinance promulgated under this section shall have the 
same force and effect as an Act of the Provincial Legislature assented to 
by the Governor, but every such ordinance— 

(o) shall be subject to the provisions of this Act relating to the 
power of His Majesty to disallow Acts as if it were an Act of the Provin¬ 
cial Legislature : 

(fi) may be withdrawn at any time by the Governor; and 

(c) if it is an ordinance extending a previous ordinance for a 
further period, shall be communicated forthwith through the Governor- 
General to the Secretary of State and shall be laid by him before each 
House of Parliament. 

(4) If and so far as an ordinance under this section makes any 
provision which would not be valid if enacted in an Act of the Provincial 
Legislature, it shall be void: 

Provided that for the purposes of the provisions of this Act relating 
to the effect of an Act of a Provincial Legislature which is repugnant to an 

14 
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Act of the Federal Legislature, an ordinance promulgated under this sec¬ 
tion shall be deemed to be an Act of the Provincial Legislature which has 
been reserved for the consideration of the Governor-General and assented 
to by him. 

(5) The functions of the Governor under this section shall be exer¬ 
cised by him in his discretion but he shall not exercise any of his powers 
thereunder except with the concurrence of the Governor-General in his 
discretion: 

Provided that, if it appears to the Governor that it is impractica¬ 
ble to obtain in time the concurrence of the Governor-General, he may 
promulgate an ordinance without the concurrence of the Governor-Gene¬ 
ral, but in that case the Governor-General in his discretion may direct the 
Governor to withdraw the ordinance and the ordinance shall be withdrawn 
accordingly. 

NOT£S. 

The rationale and necessity for the power conferred by this section was thus 
explained on beh.ilf of the Goxernment to the committee of the House of Commons. 

“This Bill sets up sulistantiali.y Provincial .'Utonomy, and the administration 
IS carried on by Ministers. The Committee has already passed a clause 
which places on the Governor certain special responsibilities. Obviously? you cannot 
place special responsibilities on a m.in unless you give him the means of fulfilling 
those responsibilities. So far as executive action is concerned, and any executive 
action taken is in Ins name, h< can, of course, act in his individual judgment or 
<liscrction if the Pill empowers him to do so, hut. obviously also, if you look at the 
special responsibilities placed upon him. occasions may arise where, in order to fulfil 
those responsibilities, it is necessarj for him to proceid by ordinance. Therefore, 
everyone on the Committee, wherever he sits, and vvh. tever his general views about 
<ieinocracy, must agree th.it, granted that these special risponsibilitics are to be 
placed on the Governor, it is quite clear that, in order to fulfil them, it may he 
necessary for him to proceed by Ordinance. Therefore, it would be quite wrong td 
put the responsibilitV upon him and not to confer the Ordinance-making power. The 
Committee having passed Clause 52 and the other Oauscs giving the Governor 
special ri.sponsibilities. that must he unanswerahle.” (Par. Deb. Vol. 299, Col. 1542.) 

Under the (hnernment of India Act, 1Q19, S. 72 the power of promulgating 
Ordinances w.vs vested only in the Governor-General and Provincial Governors had 
no such power If any such ordinance was needed for any particular Province? it 
had to be passed liy the Governor-General. 

Sub-S. ( 4 ): Proviso.—The reference here is to the procedure prescribed by 
S. 107 (2)? infra for rendering a law enacted by the Provincial Legislature in respect 
of a matter in the concurrent list prevail over -i Federal Law. 

Sub-S. (5) : Concurrence of Governor-General.—The Governor acts under the 
control of the Governor-General ijti regard to matters in which he is directed by the 
Act to act ‘in his discretion’ or ‘in the exercise of his individual judgment’. {See 
S. 54) and it therefore follows that in such an important matter as the exercise of 
exlra-Parliamentary legislative powers he should have the concurrence of the 
Governor-General therefor. Sec also, sub-S. (5) of S 90. 

"There are some i>eoplc who think that only the Governor-General 
ought to issue ordinances, and there arc other people who think that it 
should be tlone by the Provincial Governor. The Joint Select Committee took the 
view that the wise course would he to make the Governor of the Province primarily 
responsible? their reason being that law and order is a provincial subject, and that 
therefore the Governor is the person mainly responsible for its maintenance, but in 
order to ensure that the Governor should not act rashly or independently of the 
general policy of the Governor-General—after all. an emergency of this kind is a 
very important moment—the Governor should have his concurrence. The Com¬ 
mittee took the view that there need be no undue delay in the Governor-General 
giving his concurrence. He could give it by telegram or telephone, and therefore 
there was no need why the concurrence of the Governor-General should hold up 
action which in the nature of things ought to be urgent." (Part D^h. Vol. 299, 
Col. 1535.) 

See Notes to S- 43, supra. 
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S. 90] 


90. (1) If at any time it appears to the Governor that, for the 

purpose of enabling him satisfactorily to discharge 
Power of Governor j,jg functions in so far as he is by or under this Act 
oes^to^e'n"acrAc'ts!*^" required in the exercise thereof to act in his discre¬ 
tion or to exercise his individual judgment, it is 
essential that provision should be made by legislation, he may by message 
to the Chamber or Chambers of the Legislature xplain the circum¬ 
stances which in his opinion render legislation essential and either— 

(a) enact forthwith as a Governor’s Act a Bill containing such 
provisions as he considers necessary; or 

(&) attach to his message a draft of the Bill which he considers 
necessary. 

(2) Where the Governor takes such action as is mentio u,d in para¬ 
graph (6)of the preceding sub-sect^jn, he may, at any time after the expi¬ 
ration of one month, enact, as a Governor’s Act, the Bill proposed by him 
to the Chamber or Chambers either in the form of the diaft communicated 
to them, or with such amendments as he deems necessary, but before so 
doing he shall consider any address which may have been presented to him 
within the said period by the Chamber or either of the Chambers with 
reference to the Bill or to amendments suggested to be made therein. 

(3) A Governor’s Act shall have the same force and effect, and 
shall be subject to disallowance in the same manner, as an Act of the 
Provincial Legislature assented toby the Governor and, if and so far as it 
makes any provision which would not be valid if enacted in an Act of that 
Legislature, shall be void: 

Provided that, foi the purposes of the provisions of this Act relating 
to the effect of an Act of a Provincial Legislature which is repugnant to 
an Act of the Federal T.egislature, a Governor’s Act shall be deemed to be 
an Act reserved for the consideration of the Governor-General and 
assented to by him, 

(4) Every Governor’s Act shall be communicated forthwith through 
the Governor-General to the Secretary of State and shall be laid by him 
before each House of Parliament, 

(5) The functions of the Governor under this section shall be 
exercised by him in his discretion, but he shall not exercise any of his 
powers thereunder except with the concurrence of the Governor :General 
in his discretion. 


NOTES. 

Explaioiiniir the necessity for the Gtnemor to ha\e power to enact Acts it was 
stated on behalf of the Go\ernment: 

"This question of giving the Governor power to enact an Act is also regarded 
by His Majesty’s Government as necessary in order that the Governor may have all 
the powers necessary for dealing with every contingency. We do not anticipate that 
this power to enact Acts will be one that will be used very frequently. In fact, if 
the Committee will refer to the report of the Joint Select Committee, they will sec 
that in paragraph 104, the Joint Select Committee say: 

‘If the obstacle to any legislation which the Governor thinks necessary to the 
discharge of his special responsibilities lies, not in the unwUlingness of the 
Legislature to pass it, but in the unwillingness of his Ministers to sponsor it his 
remedy lies, not in ai Governor’s Act, but in a change of Ministry.’ 

“That shows that this power is not one intended for daily use. The ohjcct, I 
think, is best illustrated by taking the example of terrorism. In the case of terror¬ 
ism it is a well-known fact that if, for example, the terrorists consider that a 
power taken by the Executive is likely to be terminated very shortly, all that the 
terrorists or those who are conspiring against the Government need do is to lie low 
for a short period, and raise their heads again after the time which the Executive 
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have annomicc</ as the fcriiiiiiation of the Ordinance. In the ease of an Act, the 
Governor could take the opportunity of putting upon the Statute Book some 
permanent legislation with the object of dealing on a permanent basis with such a 
gr.ne menace to the peace and tranquillity of the Province. In the case of a long¬ 
term question such as terrorism, than which there is no greater menace to the 
stability of a Province, we feel that we must arm the (Governor with powers of this 
sort I repeat that we do not intend that this power should be frequently used, but 
I think the Committee will agree that it is a power which the Governor ought 
to have.” 

Sub-S. (3): Proviso-—SVe note to I’roviso to sub-S. 4 of S. SO. 

Sub-S. (5) .—Concurrence of Governor-General. .See notes to sub-S. (5) of S. S9. 

C/. S. 44, sifpni an<l imtes. 


CHAPTER V. 

Excluded Areas and Partially Excluded Areas. 


Excluded areas and 
partially excluded 
areas. 


91. (1) In this Act the expressions ‘'excluded 

area” and “partially excluded area” mean respectively 
such areas as His Majesty may by Order in Council 
declare to be excluded areas or partially excluded 
areas. 


The Secretary of State shall lay the draft of the Order which it is 
proposed to recommend His Majesty to make under this subsection before 
Parliament within six months from the passing of this Act. 


(2) His Majesty may at any time by Order in Council, 


(а) direct that the whole or any specihed pan of an excluded area 
shall become, or become part of, a partially excluded area; 

(б) direct that the whole or any specified part of a partially exclud¬ 
ed area shall cease to be a partially excluded area or a part of such an 
area; 

(c) alter, but only by way of rectification of boundaries, any 
excluded or partially excluded area; 

(d) on any alteration of the boundaries of a Province, or the crea¬ 
tion of a new Province, declare any territory not previously included in 
any Province to be, or to form part of, an excluded area or a partially 
excluded area, 

and any such Order may contain such incidental and consequential provi¬ 
sions as appear to His Majesty to be necessary and proper, but save as 
aforesaid the Order in Council made under subsection ( 1) of this section 
shall not be varied by any subsequent Order. 


92. (1) The executive authority of a Province extends to excluded 
and partially excluded areas therein, but, notwith¬ 
standing anything in this Act, no Act of the Federal 
Legislature or of the Provincial Legislature, shall 
apply to an excluded area or a partially excluded area, 
unless the Governor by public notification so directs, 
and the Governor in giving such a direction with respect to any Act may 
direct that the Act shall in its application to the area, or to any specified 
part thereof, have effect subject to such exceptions or modifications as he 
thinks fit. 


Administration of 
excluded areas and 
partially excluded 
areas. 


(2) The Governor may make regulations for the peace and good 
government of any area in a Province which is for the time being an 
excluded area, or a partially excluded area, and any regulations so made 
may repeal or amend any Act of the Federal Legislature or of the Provin- 
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cial Legislature, or any existing Indian law, which is for the time being 
applicable to the area in question. 

Regulations made under this subsection shall be submitted fc*'thwith 
to the Governor-General and until assented to by him m his discretion 
shall have no effect, and the provisions of this Part of this Act with respect 
to the power of His Majesty to disallow Acts shall apply in relation to any 
such regulations assented to by the Governor-Genei al as they apply in 
relation to Acts of a Provincial Legislature assented to by him. 

(3) The Governor shall, as respects any area in a Province which 
is for the time being an excluded area, exercise his functions in his 
discretion. 


NOTES. 

Ss. 91 & 92.—Tliepe two seetiona deal with tin* «lflimif atioH iiad Hdiuiiuatiatioii ot 
the areas which uuder tlie earlier letrislation weie termed "ISchedaled Distnetu.” or 
•‘Hiu-kward tracts". 

The “Scheduled Districts”.—“The Indian Statute Hook lias from the ejiiliebt 
times contained ‘dereguhitionising enactments, i.f , cnactintuts hairing, i.ompletely or 
partially the application in the more backward or less civilised parts of the countiy of 
the Ordinary haw, which was at Jirst cuut.i.ine<l in the old legiilutions passed by legis- 
luti\e bodies created under the vaiioiis charters. Foi these aieas Laws wore enacted 
by the Fl.xecutivo under the \iew that the Goteriior-Gcneral in (’oii’icil had power to 
make laws for these territories by exoimtivc orders coriosponding to the Orders in 
Ooiincil by the Crown. Doubts were raised as to the validity of tins executive Legis¬ 
lation and the Indian Councils Act of 1861, \alidated the pievious Regulations by 
declaring ‘that no iiile, law oi regulation made before the passing of the .\ct by the 
Goxciuoi-General or certain other authorities shall be deemed invalid by reason of 
not having been made in conformity with the xnovisions ot the Charter .^ct.s'. But 
this powei of legislation was taken away for the future. But ilie Goveinnient of 
India Act 1870, (.'Id & .14 Viet., c., .'>) howevei praeticuUy restoied this power by 
enabling the Govcinor-General iu Council to legislate m a summaty luaimei for the 
less advanced paits of India. The iiiuchiueiy adopted was this. The Secietary of 
♦State in Council, by resolution deelari's the provisions of H. 1 of the Act of IS70 
applicable to some particular part of a British Indian I’liivince. Thereupon the 
Governor m (’ouncil, iJeiitenant Governor or Chief Commissioner may at any time 
propose to the Governor-General in Council drafts of regulations for the poaec ami 
good government of that part and these drafts when approved and assented to bv tlie 
Governor-General in Couneil and duly gazetted have tlie same force of Law as if tliey 
had been passed by the Legislative Council. (It is this power that was set out in S. 71 
of the Government of India Act 1915). The enactment.s in force in these areas took 
varied and sonietiinea very complicateil forms, so that in course of tinu' doubts arose 
and it became a matter of considerable difficulty to asceitain what laws were and 
what were not in force in the deregiilationised tracts. The main object of the 
Beheduled JJistricts Act XiV of 1874, was to provide a method of removing these 
doubts by means of notifications to be issued by the executive. Government. The pre¬ 
amble to that Act refers to the fact that ‘various parts of British India have never 
been brought within or had from time to time been removed by the operation of the 
general Act.s aii<l Regulations and the jurisdiction of the ordinary Courts of judicature’ 
that ‘doubts had arisen in some cases as to which Acts or Regulations were in force m 
such parts and in other cases as to what were the boundaries of such parts, and that 
‘it was expedient to provide readier means of ascertaining the enactments in force 
in such territories and the boundaries thereof and for administering the law therein’. 
The Aet then proceeded to specify and constitute a number of tracts as ‘scheduled 
tracts’ and gave the power to the Local Government to declare by notification what 
enactments are and are not in force in any scheduled District, and to provide for 
extending by notifieation to any scheduled District with or without modification or 
restrictions any enactments in force in any part of British India at the date of the 
notification. A ‘scheduled district’ is defined in the Act as meaning a district scheduled 
to the Act and ‘every District to which 33 and 34- Viet., c., 3, S. 1, is made applicable. 
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llbert Government of India. JJ and 34 Viet-, c., 3, was repealed by the Government 
of India Act 1915 and was rc-cnactcd in S. 71, which made provision both for the 
executive legislation, and for ureas to lie designated from time to time by the Secretary 
of State by resolution, as areas to which the section would he applicable. 

Backward Tracts.—The Government of India Act 1919, enacted a modification in 
this procedure and empowered the Governor-General in Council to declare any territory 
in India to be a ‘backward tract’, and with the sanction by notification, of the Secre¬ 
tary of State, direct that the Government of India Act shall to that territory be 
subject to such exceptions and modifications as may be prescribed in the notification. 
S. 52-A (2). 

Where the aforosahl notifications have been published, the Governor-General 
may direct that any Act of the Indian Legislature shall not apply to the territory in 
question or to any part thereof, or ajiply only subject to such qualifications anil 
modifications as may be prescribeil, and he could also empower the Local Governors 
to give such directions in respect of Acts of the local legislature. The power of the 
Governor-General in Council to legislate for these areas by regulations under S. 71, 
still remained. In c.xercise of this power certain areas including in Madras the 
Laccadive Islands anil Miiiicoy, in Bengal, the Chittagong hill tracts, in the Punjab, 
Spiti and in Bihar and Orissa the Angul District were excluded from the legislative 
power of the Central and Provincial Legislatures. Proposals for expenditure of these 
areas were not required to be submitted to the vote of the T.egislative Assemblies of 
the provinces. The sanction of the Goveinor was made a prc-requisito before any 
question relating to the administration of these areas could be asked, nnd in respect 
of these areas no subject was to bo deemed a transferred subject. 

There were however other areas e.g., the Ganjam, Vizagapatam and Godavory 
Agencies in Madras, where the Governor merely retained power to apply Acts of the 
Legislature with such modifications as he chose. 

Excluded Areas in the Government of India Bill.—In the Bill of the Government 
of India Act 19.S5 the distinction indicated in the White Paper of 39.11 between totally 
excluded areas and partially excluded areas was drawn and the areas constituting the 
two classes were laid down in a schedule (Schedule VI), which is hero extracted for 
convenience of reference. 

Schedule VI, Goven- SIXTH SCHEDULE, 

ment of India Bill. ExoriTiiKo Ark\s .\ni* Partially Excluded .\.rea.s. 

PAKT I. 

Excluded Areas. 

The North-East Frontier (Sadiya, Balipara, and Lakhimpur) Tracts. 

The Naga Hills District. 

The Tiushai Hills District. 

The Chittagong Hill Tracts. 

PABT 11. 

Partially Excluded Areas. 

The North Cachar Hills (in the Cachar District) . 

The Garo Hills District. 

The Mikir Hills (in Nowgong and Sibsagar Districts). 

The British portion of the Khasi and Jaintia Hills District, other than the 
Shillong Municipality and Cantonment. 

The District of Angul. 

The Chota Nagpur Division. 

The District of Sambalpur. 

Thn Santal Parganas District. 

The Darjeeling District. 

The I.inccadive Islands, including Minicoy. 

The Ganjam, Vizagapatam and Godavari Agencies. 

But during the discussion in the Committee of the House of Commons objection 
was raised by several members, including those who usually supported the Government 
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that the list was too meagre, and that large classes of backward peoples were thereby 
being abandoned to the control of Indian legislatures and Ministers, and in deference 
to their wishes, the wliole schedule was withdrawn, the Government agreeing to recon¬ 
sider the whole position mid spei-ify the areas in an Order in Council to be introduced 
later. Accordingly the areas were specified in the ‘Excluded areas Order in Council 
lt)36’ and the areas excluded fioiii the Provincial Legislature weie enlaiged. See tlie 
Order in Council tnjta. 

Excluded and Partially Excluded Areas.—The piuiciple adopteil m the sclectiou 
of these areas was tliat where there was an enclave or a definite tract of country 
inhabited by a compact aboriginal population, it was classified as an ■■xcltidcd area. 
Whore however the aborginal population was mixed up with the rest ot the agricultuinl 
communities, and the aborigines were substantial enough m iiumlicrs. tin- area \va‘> 
classified as ‘partially excluded’. 

“Total exclusion implied that those areas will come under tlie Governoi in lus 
discretion and that therefore the administration of the areas will be a direct responsi¬ 
bility of the Governor himself and therefore the general principle upon which we have 
come to the decision with jogord to total exclusion is that those areas should be few 
and be selected with great cure and that their total exclusion should be justified.'' 
(Pari. Deb. Vol. 301. Col. 1305). 

Explaining the machinery of the two sections and the distinction between the 
excluded and the paitially excluded areas it was stated in tlu> Committee: “We have 
scheduled certain distiicts for which the Governor will be directly responsible Those 
districts are set out in the Schedule. They cover, in our view, the districts that ought 
to be withdrawn from ordinary Parliamentary institutions. The Rt. Hon. and gallant 
Gentleman is ijuite right in saying that they do not cover the whole populntion of the 
backward peoples of India, but they do cover the populations whicli are self-con¬ 
tained .but the difficulty is that of dealing with the scattered populations. 

Even there, liowever, we have not left ourselves defenceless. The Governor will have 
the responsibility of protecting them. Where there are these enclaves we draw a dis¬ 
tinction between the enclaves wluch arc so backward that no kind of Parliamentary 
institutioti or Parli.imonUry Legislation ought to apply to them and they are set out 
in the Schedule. In the second category wc have placed people who are less backward 
and to whom certain laws might from time to time be applied with the Governor’s 
previous assent. In both oases, therefore, we have taken what I believe to be very- 
full precautions.” (Pari. Deb. Vol. 299, Col. 1552-53). 

The point of distinction between an “Excluded area’' and a “Partially excluded 
area” is that while both classes of areas are excluded from the competence of provin¬ 
cial and Federal Legislatures, the administration of excluded areas is vested in the 
Governors acting in their discretion, while the partially excluded areas is vested in the 
control of the Ministers, subject however to the Governor exercising his individual 
judgment (S. 52 (1) (e). The excluded areas thus remain as the last vestige of 
dyarchy in the Provinces, and the expenses incurred in the administration of these 
areas are charged on the revenues of the Province and are therefore non-votable. 

Machinery for transfer of areas.—Speaking of the necessity for the existence of 
machinery for the transference of these areas to the category of normal areas it was 
said: “It might well be that in the course of time, even though the more conserva¬ 
tive of us might not wish to see it that changes will take place in some of these areas. 
There is bound to be infiltration from one district to another, and in the course of 
time, we may be able to bring certain of these districts under the ordinary administra¬ 
tion. In that case there ought to be power to make the transfer and the powers ought 
to bo exercised in such a way that there is Parliamentary protection behind the trans¬ 
ferred area. We ensure that the transfer can only bo undertaken by ah Order in 
Council, which has to obtain the approval of both Houses. (Pari. Deb. Vol. 299, 
Cols. 1553-54). 

But the areas specified by the present Order in Council cannot be enlarged by any 
subsequent Order in Ciuncil and further *a partially excluded area’ cannot be trans¬ 
ferred to the category of 'excluded area’. The power of His Majesty to direct by Order 
in Council is confined to (i) transferring excluded areas to partially excluded areas, 
(U) and partially excluded areas to the normal areas of the Province. 
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Expenditure in relation to the areas. —The expenditure in connection with 
partially excliided areas is votable, but by virtue of the administration being a 

special responsibility of the iloveinor, he has the power to restore grants under the 

proviso to S. SO (,1). 

Powers of the (lovernor.—Para. XV of the Instrument of Instructions sets out 
the manner in which he is to exercise his powers in relation to these areas. It 

runs as follows:--“In the exercise of the powers by law eonferred 

ujion him in relation to the administration of areas declared under 
the Act to be Excluded or Partially Excluded Areas, or to the discharge of his special 
responsibility for the safeguarding of the legitimate inteiests of minorities. (lur 
Governor shall, if he thinks this course would enable him the better to discharge his 
duties to the inhabitants of those areas or to primitive sections of the population 
elsewhere, appoint an officer with the duty of bringing their needs to his notice and 
advising him regarding lueasuies for their welfare.” 

'I'hc effect (jf these two sections (Ss. 91 and 92) is to repeal the .‘scheduled I iistrict 
Acts, 1874 for the future. tSee Adaptation of Laws Order in (’ouneil, 10.36). 


CHAPTER VI. 

Provisions in case of Failure of Constitutional Machinery. 

93, (1) If at any time the Governor of a Province is satisfied that a 
Power of Cover- situation has arisen in which the government of the 
nor to issue Procla- Province cannot be carried on in accordance with the 
matioiis. provision.^ of this Act, he may by Proclamation— 

{a) declare that his functions shall, to such extent as may be 
specified in the Proclamation, be exercised by him in his discretion; 

(b) assume to himself all or any of the powers vested in or 
exercisable by any Provincial body or authority ; 

and any such Proclamation may contain such incidental and consequential 
provisions as may appear to him to be necessary or desirable for giving 
effect to the objects of the Proclamation, including provisions for suspend¬ 
ing in whole or in part the operation of any provisions of this Act 
relating to any Provincial body or authority: 

Provided that nothing in this subsection shall authorize the 
Governor to assume to himself any of the powers vested m or exercisable 
by a High Court, or to suspend, either in whole or in part, the operation 
of any provision of this Act relating to High Courts. 

(2) Any such Proclamation may be revoked or varied by a 
subsequent Proclamation. 

(3) A Proclamation under this section— 

(c) shall be communicated forthwith to the Secretary of Stale and 
shall be laid by him before each House of Parliament; 

(b) unless it is a Proclamation revoking a previous Proclamation, 
shall cease to operate at the expiration of six months: 

Provided that, if and so often as a resolution approving the continu¬ 
ance in force of such a Proclamation is passed by both Houses of Parlia¬ 
ment, the Proclamation shall, unless revoked, continue in force for a 
further period of twelve months from the date on which under this sub¬ 
section it would otherwise have ceased to operate, but no such Proclama¬ 
tion shall in any case remain in force for more than three years. 

(4) If the (iovernor, by a Proclamation under this section, assumes 
to himself any power of the Provincial Legislature to make laws, any law 
made by him in the exercise of. that power shall, subject to the terms 
thereof, continue to have effect until two years have elapsed from the date 
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on which the Proclamation ceases to have effect, unless sooner repealed or 
re-enacted by Act of the appropriate Legislature, and any reference in this 
Act to Provincial Acts, Provincial laws, or Acts or laws of a Provincial 
Legislature shall be construed as including a reference to such a law. 

(5) The functions of the Governor under this section shall be 
exercised by him in his discretion and no Proclamation shall be made by a 
Governor under this section without the^ concurrence of the Governor- 
General in his discretion. 


NOTES. 

See Notes to S. 45, Hupra. 

S. 93: Assume to bimself all or any of tlie Powers.~-“lu tlie event of u breok- 
ilovvu of the constitutional machinery, the (Tovernor is not bound to take over the wliole 
Government of the Province and administer it iiiiuself on liis ovi-n iindivioed responsi¬ 
bility. Tlie intention is to piovide also for ihe possibility of a partial breakdown 
and to enable the Ooveinor to take over pait only of the machineiy of {{overnment, 
leaving the leiiiainder to function according to the oidniary law. Thus the Governor 
might, if the breakdown were in the legislative inachiiierj’ of the I'rovince alone, still 
carry on the government with the aid of Ids Alimsieis, if they weie willing to supjioit 
him; we are speaking of couise of such a case as the refusal of the Legislatuie to 
function at all, and not merely of lesser .onfli<ts oi disputes between it and the 
Governor.” f.T.P.C. Eeport para. 109). 

Exhaustion of the Power.—There is a slight difference in the language of this 
section as compared with S. 45, which however would not seem to betoken anv difF 
erenco in the operation of the two swtions. y. 45 states that on the expiry of tlie 
maximum period of 3 years under which the (loverninent ean be carried on under tlie 
section “the Government of the Federation shall bo cniricd on in accordance with the 
other provisions of the Act”, thereby cleaily enacting that the section is exhausted 
after the ‘continuous' use of this powei for .3 jeais. These words are abseut in S. !*3, 
but having legard to the essential identity of the sehenie of the two sections, the povvei 
must likewise be held to be exhausted by the Gov eminent of the Piovince being earned 
on fdi a peiiod of .‘1 years iiuder the st*ction. 


PART IV. 

The Chief Commissioners’ Provinces. 

94 (1) The following shall be the Chief Commissioners’ Provinces, 

... . _ that is to say, the heretofore existing Chief Commis¬ 

sioners* ProvincTr** sioners’ Provinces of British Baluchistan. Delhi, 
Ajmer-Merwara, Coorg and the Andaman and 
Nicobar Islands, the area known as Panth Piploda, and such other Chief 
Commissioners’ Provinces as may be created under this Act. 

(2) Aden shall cease to be part of India. 

(3) A Chief Commissioner’s Province shall be administered by the 
(lOvernor-General acting, to such extent as he thinks fit, through a Chief 
Commissioner to be appointed by him in his discretion. 


3. 94: Chief Commissioners’ Provinces.—Except the nreii known ti.s I'anth 
Piploda which has been raised to the status of a Chief Cominisaiouer’s Province by 
this Act, the other areas were Chief Commissioner's Provinces under S. 58 of the 
Government of India Act, 1919. Th^ were thus under the administrative control of 
the Governor-General in Council. Coorg, Ajmere-Merwnra, .4ndamuns and Nicobars 
were scheduled Districts under the Scheduled Districts Act 1874 to which the Act was 
brought into force by notitications under S. 3 of the Act in the years 1875, 1877 and 
1878 respectively; while British Baluchistan became a Scheduled District by virtue 
•of a resolution of 1887 of the Secretary of State for India under 33 Viet., c., 3. 

15 
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The Chief Commissioners’ Provinces are “units” in the Pederation, [S. 311 (2)J, 
but the executive autiiority of the Pederation extends to the administration of the 
Chief Commissioners’ Provinces, and these areas are theret'oio under tlie direct 
administrative control of tlio Pederal Government. Not being a reserved subject, the 
powers in this behalf are to be exeicised by the iVderal Ministers. The only excep¬ 
tions are in the case of the two areas of British Baluchistan and the .Viulamans and 
Nieobars which are rcseivud to the Governor-iTOiieral and are excepted from the coin- 
pctonco of the Pcdcial Ministers. 

In icspect oi the aieas other than these two, the Federal Legislature is compe¬ 
tent without lestiiction to legislate on subjects coiiipriscd in all the legislativo lists 
including the 1‘iovincial list. fcl. UK) (4). 

A Chief Comniissiouer’s Province might become a Govoinoi-’s ProMnee under the 
powers contained m fcJ. 290. 

British Baluchistan.--A’ee Notes to fcJ. 95. 

Delhi.- -Delhi was constituted a Chief Commissioner's Piiniiice m 1912 when the 
capital was tiansferred to that place with the object of jiioviding tlie Government ot 
luilia witli a scat free from the influence of any provincial Government. Its budget 
like those of miuoi administrations like Cooig is a pait of the Ceiitial budget. The 
jiiea w'as within the legislative competence of the Indian JiCgislature and it was not 
a scheduled District. But by the Delhi Laws Act XllI of 1917 7, tlic Goveinoi- 

Gcnerjil was empowered to extend to it any Act in force in any other part of British 
India, wliich lendeied it possible to maintain uniformity of laws with the Punjab 
of which it leally foiuis a pait. It is subject to the juiisdiction of the J..alioie High 
Couit. The city elected one member to the Legislutiie Assembly under the Goveinmeiit 
of India Act of 1919. Under this .Kct, it elects one member to the general seat in the 
Council of State and two members to the Federal Assembly, one general and one 
Mnhummadau. 

Ajmere-Merwara—.\jniere-Merwara is an enclave in Na'ive State tenitory and 
mainly on account of its isolation, which renders it diflicult if not impossible to 
admimstcr tho area along with any other province, it lias been administered as a 
Chief Commissioner’s Province. Ever since 1871, it has been so administered, the agent 
for the Governor-General Bajputana States being cm ofjino the Chief Conunissionei 
tor the area. Tho Scheduled Districts Act, 1874 was extended to it in October, 1877, 
by notification under S. 3, and the Goveinment of India Act, 1870, S. 1, has been 
applied to this territory. It elected one member to the Indian Legislative Assembly 
under the Government of India Act 1919. Under this Act it elects one poison to eacii 
House of the Federal Legislature for the general seat. 

Goorg .—See Notes to S. 97. 

Andamans Sc Nicobar Islands.- See Notes to S. 96. 

Pantb Piploda.~Tho aiea known as the “Panth Piploda” is a very small tract 
of about 19 square miles in extent situated in Malwa in Central India. Up to 
now the Government of this area was carried on by the Political Agent at Miilw.n 
acting under the ordeis of tho Agent to the Governor-General in Central India. Panth 
Piploda though British Territory is held by a Chief who is called “Pandit” belonging 
to the Dakshina Brahmin community. The grantees have no proprietary rights 
whatever, in the land, but receive a cash allowance through tho political agent, who 
holds jurisdiction over these villages. The population of this area is about 4,000, 
and the total revenue derived from it about Es. 15,000. 

Sub-S. (2): Aden shall cease to be part of British India.—Aden has been a Chief 
Commissionorship since 1932. Describing the history of Aden and explaining the rea 
sons for recommending the separation of Aden tho Joint Parliamentary Committee 
said: 

“The Rettlement of Aden, which comprises the town of Aden itself and cer¬ 
tain immediately adjacent districts, is at present administered by the Government of 
India as a Chief Commissioner's Province. Besponsibility for the hinterland of Aden, 
which is commonly known as the Aden Protectorate and which is not British territory, 
has since 1917 rested with His Majesty's Government, who have also since the same 
date been responsible for the military and political affairs of the Settlement. Under 
arrangements reached in 1926, an annual contribution, subject to a maximum of 
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£150,000, but which amounts at the moment only to some £120,000, is made from 
Indian revenues to military and political expenditure on the Hcttlcment and the 
Protectorate. The population of the Settlement is predominantly Arab, the Indian 
population, which is however of gresit commercial impoitancc, numbering only about 
one seventli of the whole. 

“Proposals for Indian constitutional reform inevitably necessitated consi¬ 
deration of the future position of Aden, and in particular of the question wliethcr 
the Settlement couUl satisfactorily bo included in the new arrangements, or whether 
it would not bo preferable to transfer responsibility for its <u\il adminislration to llis 
Majesty’s Oovernment, in whom military and political icspoiisibihty for the Settle¬ 
ment and complete responsibility for the affairs of the hinterland already vest. We 
have received strong representations against any alteration in the status of Aden 
from important and inUuontial Indian interests. On the other hand we have rtceived 
lepreaentations in favour of liansfer from the Aiab populatior. who apirear to view 
with some apprehension the po.«.Hibility that Aden may permanently remain a part 
of Hritiah India. 

“Wo iccognise the natural reluctance of Indian opiinou to sever a connec¬ 
tion of almost a century's sinnding with an area, the rioveloimient of wlrich is largely 
line to Indtan enterprise and where mu<di Indtan capital is engaged. Hut great im¬ 
portance must also be attached to the iniorests and the feelings of the Arab majoiity 
of the population of the Settlement. Wo are iuiprr‘8.scd, apart from this, by the 
geographical remoteness of Aden from India; by the diflieulties of merging it satis¬ 
factorily ill a new Indian Federation; by the impracticability of a coinph'te divorce 
between the Civil Administration of the Settlement on the one hand ami political and 
military control of the Settlement and protectorate on the other; and by the anomaly 
of including in such new constitutional arrangements as may be uppioved for India an 
area predominantly -Vrab in population, already to some extent under Imperial con¬ 
trol, and in practice inseparable from the Aden protectorate for which India has ceased 
to bo in any way' responsible. The constitutionally anomalous position winch would 
ariso in regard to defence, if tJio present arrangements were allowed to continue under 
the new Constitution, woubl be particularly marked. We apjire date, moreover, the 
force in the argument that it is desirable on general grounds, given the imiiortance of 
.\den from a strategic standpoint to tho Empire in the East as a whole, and not merely 
to any individual unit, that its control should vest in the Home (lovcrnment. After 
full consideration we are of opinion that tho Administration of the Settlement of Aden 
should bo transferred from the Government of India to His Majesty’s Government 
not later than tho date of the establishment of the Federation, In reaching this con¬ 
clusion wo have not ignored the apprehension expressed by Indian interests connected 
with Aden as to tho possible prejudicial effect of a transfer upon their position. We 
have, however, ascertained that His Majesty’s Government are prepared in the event 
of transfer not merely to relieve India of her annual financial contribution, but to 
preserve a right of appeal in judicial cases to the Bombay High Court; to maintain 
(in the absence of any radical change in present economic circumstances) the existing 
policy of making Aden a free port; to do their utmost to keep tho administration at 
its present standard; and to impose no additional taxation unless in their opinion 
such a course is absolutely necessary. They are further prepared to agree that a 
proportion of Indian service personnel shall bo retained for some years after the date 
of the transfer that no racial discrimination shall be permitted; and that British-India 
subjects shall be allowed to enter the protectorate under precisely the same conditions 
as any other British subject. These assurances ought, in our view, adequately to meet 
the apprehensions to which we have referred above.” [J. P. C. Report, paras. 160-162.] 
Cf., Provision in S. 288 (3) ft (4). 

95. (1) In directing and controlling l[* * *] 

British Baluchistan, the administration of British Baluchistan, the 
Governor-General shall act in his discretion. 

(2) The executive authority of the Federation extends to British 
Baluchistan as it extends to other Chief Commissioners’ Provinces, but,. 


Omitted by the Reprinting Act, 1935, 
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notwithstanding anything in this Act, no Act of the Federal Legislature 
shall apply to British Baluchistan unless the Governor-General in his 
discretion by public notification so directs, and the Governor-General in 
giving such a direction with respect to any Act may direct that the Act 
shall in its application to the Province, or to any specified pait thereof, 
have effect subject to such exceptions or modifications as he thinks fit. 

(3) The Governor-General may in his discretion make regulations 
for the peace and good government of British Baluchistan, and any 
regulations so made may repeal or amend any Act of the Federal Legis¬ 
lature or any existing Indian law which is for the time being applicable 
to the Province and, when promulgated by the Governor-General, shall 
have the same force and effect as an Act of the Federal Legislature 
which applies to the Province. 

The provisions of Part II of this Act relating to the power of 
His iMajesty to disallow Acts shall apply in relation to any such regu¬ 
lations as they apply in relation to Acts of the Federal Legislature assent¬ 
ed to by the (iovernor-General. 

iNOTES. 

S. 95: Bntisli Baluchistan.--British Baluchistan was tijst placed under a (.’liicf 
iJonnnus'Oner in 1887 who was entrustcil with the control of the Sibi and Pishin aieas 
whiclt liad been ceded by Yakub Khan in 1879, and wliicli weie then declared to be 
Briti.sh areas. The tract under the dhief Commissioner includes the aieas Kmiwn as 
Shararud Kach, Kawas, llarnar and Thai Ohotiali, besides tlie two areas aboie 
jjieiitioucd. (Kesolution of the Secretary of State for India under .i:i Viet.. <•., S. I 
tinted 1st November, 1887). It was tlieielore a Scheduled Diwtnct uudei the Sclii'duled 
Distiicts Act 1874. The rest of the area of Baluchistan consists of “Agency tiacta" 
which are administered by the Chief Commissioner of Bahnliislan as agtsiit to the 
tlovernor-General under the Foreign Jnrisdietion Order in Cmincil 1902. These agmiev 
areas now fall within the category of tribal areas. [S. .‘Ill (1)1 wliicb an* exiduded 
from the competence of the Federal Ijegislature. 

The interlocking of the tribal areas with British tenitory in this area and the 
sjstem of .jirgas which prevail herein, together with the idose ami intimate connection 
of this area with the problem of Indian defence, have led (o these areas being with¬ 
drawn from the competence of the Federal Ministry. 

Suh-S. 3.—Til is is meiely a reproduction of the existing powci luuler S. 71 of the 
Covornment of India .\ct, 1919. 

British Baluchistan is represented m the Federal Legislature by two Muliumniudan 
members—one in tlie Couneil of State and one in the Federal .Assembly. The intinner 
in which these members are to be chosen is left to be prescrilied later. (Sr/i. I Pntt /, 
l>aia. 7 and 24 (h)). 

96. The provisions of subsection (3) of the 
The Andaman and last preceding section shall apply in relation to the 
Nicobar Islands. Andaman and Nicobar Islands as they apply in rela¬ 
tion to British Baluchistan. 


S. 96: Andamans & Nicobars.—The penal settlement of India was located at 
Port Blair in this group of Islands in the Bay of Bengal. In 1921 on the recommenda¬ 
tion of a Committee appointed by the Qovemment of India, the penal settlement was 
abolished, but it has been recently revived to make provision for certain terrorist 
prisoners whose incarceration in India was not deemed safe. 

It has been a Chief Commissioner’s Province since 1872 and the Scheduled Districts 
.\ct 1874 was extended to it by notification under S. 3 in 1878. The Government of 
India Act 1870, S. 1, has been applied to this area. The islands are mostly inhabited by 
aboriginal tribes, which justifies the provision made for their administration. 
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97. Until other provision is made by His Majesty in Council, the 

_ constitution, powers and functions of the Coorg 

Legislative Council, and the arrangements with 
respect to revenues collected in Coorg and expenses in respect of Coorg, 
shall continue unchanged. 

NOTES. 

S. 97: Coorg.—Coorg waa annexed to and became British territory in 1834. Tlie 
area was administered as a Scheduled District by notification undci the Scheduled Dis- 
tiicts Act 1874, and tho legislation for the area was provided by tlie applicat.on to it 
of the Government of India Act 1870, (33 Viet., c., 3), %.e., by regulations undci the 
]>owcr.s corresponding to S. 71, of the Government of India Act 191.5. Courts have been 
established under Begulation II, of 1881 passed by the Govei iior-CTcneral in pursuane.- 
of his legislative power under 33 Viet., c., 3. 

When the reforms of 1919 were introduced into Britisii India, Cooig wa.s offeied 
the alternative of amalgamation with the Province of Madras, or of having a f.egis- 
lative Council of its own with restricted powers, and a representative meeting of the 
people chose the latter. Rules were accordingly made separating provincial fio.u 
central subjects nearly on Ihe lines of the Governor’s provinces. By a iiotificafion of 
October, 1923, a Legislative Council was constituted isonsisting f>f 20 members of 
them elected on a fairly popular franchise and 5 nominated membeis. The povveis of 
the Council arc restricted and resemble those of the Councils undei the Statutes of 
1892 and 1909. Resolutions on the Budget are merely recommendatory, and the Couii 
cil has deliberative and mterrrogatory powers. Its legislative jioweis are restiicted 
and bills have to receive the previous sanction of the Governor-Geneial. Since tin* 
constitution of the Council, the Governor-General’s powers under S. 71, and the power 
of the Chief Commissioner under the Scheduled Districts Act. 1874, have not been 
e.vercised, though these Statutes are still technically in fon-e in the aiea. The Resi 
dent of Mysore is ex officio the Chief Commissioner for Cooig. 

Coorg has now been allotted representation in the I'edenil Legislutuie. 
one member for the general seat for the Federal Assembly elei'ted by the membeis of 
the Tjegislative Council [Soh. I Part T, para. 24 (a)] and one for '^he general seat foi 
the Council of State by territorial constituencies to be formed hereafter Srh. /, 
Part /, para. 3. 

98. The provisions o£ Part III of this Act with respect to police rules 

and with respect to crimes of violence intended to 
Provisions as to Overthrow the Government, including the provisions 
police rules (S-c., and thereof relating to the non-disclosure of certain 
as to crimes of records and information, shall apply in relation to 
violence intended (^jhief Commissioners’ Provinces as they apply in 
(fovermnent.” "^ relation to Governors’ Provinces, with the substitution 

for references to the Governor and the Chamber or 
Chambers of the Provincial Legislature of references 
to the Governor-General and the Chambers of the Federal Legislature. 

NOTES 

S. 98-Sff Not OH to Ss. .5fi to 58. 


PART V. 

Legislative Powers. 

CHAPTER I. 

Distribution of Powers. 

99. (1) Subject to the provisions of this Act, the Federal Legislature 
make laws for the whole or any part of British 
md Provincial law.s. India or for any Federated State, and a Provincial 
Legislature may make laws for the Province or for 
any part thereof. 
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(2) Without prejudice to the generality of the powers conferred, 
by the preceding sub-section, no Federal law shall, on the ground that it 
would have extra-territoiial operation, be deemed to be invalid in so far 
as It applies— 

(o) to Rritish subjects and servants of the Crown in any part of 
India; or 

{b) to Rritish subjects who are domiciled iji any part of India 
wherever they may be; or 

(c) to, or to persons on, ships or aircraft registered in British India 
or any Federated Slate wherever they may be; or 

(d) in the case of a law with respect to a matter accepted in the 
Instrument of Accession of a Federated Slate as a matter with respect to 
which the Federal Legislature may make laws for that Slate, to subjects 
of that State wherever they may be; or 

(e) in the case of a law for the regulation or discipline of any naval 
military, or ail force raised in Riitish India, to members of, and persons 
attached to, employed with or following, that force, wherever they may be. 

NOTES. 

S. 99: Scope.—This acetion defines the territorial ambit of the powers conferred 
on the Federal and the Provincial Legislatures as also the classes of persons ovci 
whom they have legislative competence. The succeeding sections of tliis Chapter together 
with the legislative lists in Schedule Vll, delimit their competence witli reference to 
the subject matter of the legislation. 

Sub S. (1): Territorial Limitation.—Primarily, the legislaiive powci' onfciu'd 
on the Federal legislature is territorially confined to British India and the Fedeiatuig 
States, while that of the Provincial Legislatures is confined to the lespective ]iro- 
vinccs. Even within the teiritory of a province, however, the .Vets of the Proiiiicial 
Legislatures do not extend of their own force to the excluded and partially exclmlcd 
areas, and that exception is saved from the generality of the powers conferred by this 
section by the opening words. British Tiidia is defined in S. •'111 (T) to mean “All 
territories for the time being comprised within the dovernors’ Provincwj and the Cliii'f 
Commissioners’ Provinces”. It does not therefore include (1) the tribal oicas to llic 
administration of which the executive authority of the Federation extends. Cf., S. 

(1) (c/). (2) Areas in which powei-s under the Foreign Jurisdiction Act, arc exercised. 

Plenary Powers of Legislation.—^But when acting within the territorial limits, 
the powers of the Legislatures Federal and Provincial in respect of the matters 
enumerated in the lists are as supreme and plenary as those of Parlia¬ 
ment itself. As Lord Macmillian delivering the judgment of the Judicial 
Oommitteo in Croft v. Dmphy, (1933 A.C. 156) said: “Once it is found that 
a particular topic of legislation is among those upon which the Dominion Parliament 

may competently legislate. their Lordships see no reason to restrict the 

permitted scope of such legislation by any other consideration than is applicable to 
the legislation of a fully Sovereign State. In the well known case of the Queen \. 
Burah, (3 A.C. 889) Lord Selbourne in expressing the views of the Board in the compa¬ 
rable instance of India used at page 904 this very significant language: ‘The Indian 
Legislature has powers expressly limiteil by the Act of the Imperial Parliament 
which created it and it can of course do nothing beyond tho limits which circumscribe 
these powers. But when acting within those limits it is not in any sense an agent or 
delegate of the Imperial Parliament but has and was intended to have plenary pnweis 
of legislation as large and of the same nature as those of Parliament itself.’ 

“Again, speaking of the Provincial Legislature of Ontario, Sir B. Peacock, in 
giving the judgment of this Board in Hodge v. The Queen, (9 A.G. 117) said at p. 1.32. 

.‘When the British North America Act enacted that there should be :i 

legislature for Ontario and that its Legislative Assembly should have exclusive 
Authority to make laws for the Province and for provincial purposes in relation to the 
matters enumerated in S. 92, it conferred powers not in any sense to be exercised by 
delegation from or as agents of the Imperial Parliament, but authority ns plenary 
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and as ample witliin the limits prescribed by M. 92 as the Imperial Parliament in the 
plenitude of its power possessed and could bestow.” 

Territorial Waters.—The definition of British India and the provinces would 
extend* seaward up to the limit of ‘territorial waters'. The expression ‘tcTitorial 
waters’ is used in the Act, (Item 2.^ of Inst 1 Sch. VII) but it has not been defined. 
The Territorial Waters Act 1878, described it as one marine league fiom tlic coast, 
and tliat was the limit mentioned by Lord Shaw as the limit of the Crown’s territoiy 
in Chelikani Rama Rao v. Secretary of Stale, 39 M. 617. But the Privy Council refused 
to define the limits and decide tlie question as to whether a State laid proprietary riglit 
in the soil under territorial waters in A. G. for Biitish Columbia v. .1. G. for Canada, 
1914 A.C. 153. Whatever doubts there might be as regards the puipiiclary rights 
of a State in the territorial waters around its coasts, there exists none in regard to it.>« 
plenum dominium over the area to enable it to regulate fishing, enforce police laws, 
and otherwise extend its legislation to it. 

Incidental Powers—Bxtenslon by.—‘‘When a power is contened to leuislafe on a 
particular topic-., it is important in determining the scope of the power to ha\e regard 
to what is ordinarily treated as ombraced within that topic in legislative practice and 
particularly in the legislative praclicc of the .State which has conferred the pow-er" 
(Per Lord Macmillan in Croft v. J)unphy). Thus when the Bntish North Anierica 
Act conferred power on the. Dominion (lovernment to deal with immigration ami aliens, 
it was held to authorise them to impose such cxtia territorial constraint ns was neces¬ 
sary to execute the power. Eveiy State has a right to expel aliens and for that right 
to be elTective extra territorial constraint is essential and so must be deemed to be 
conferred. .1, G. for Canada v. Cain, ]9(»6 A. 0. 542. Similarly a power to legislate 
in regard to customs includes the power to enact provisions authorising seizure of 
ships having dutiable goods on board when found hovering off the Coasts within dis¬ 
tances substantially in excess of the ordinary territorial limits. On this reasoning the 
Privy Council sustained the validity of anti-smuggling legislation of Canada, Avhieli 
permitted seizure within 12 miles of the Coast. Croft v. Dunphy, 1933 .\.C. 150. 

Ijlmits of Extra Territorial Legislation.—But apart from tliesi- lather cxceji- 
tional cases it may bo stated that as a general rule the powers of Colonial Legislatures 
being limited to the making of laws for the peace, order and good government of the 
respective Colonie.8, cannot be used so as to have extra-territorial effect. 

“The true rule with respect to subordinate legislatures is that they will not be 
held to possess any extra territorial jurisdiction unless it is conferred on them ex¬ 
pressly or by necessary implication.” Merchant Services v. Steamship On,tiers, Ki 
Commonwealth Law Eeports at p. 702. See Macleod v. *1. G. of Xcir South Wales, 
(1891) A. C. 455; Low v. Routledge, 1 Ch. App. at p. 442 “the law-s of a Colony cannot 
extend beyond its territorial limits.” 

Some observations of Lord Macmillan in Croft v. Dunphy, seemed to laisc a 
doubt as to whether there was any such limitation at all on the pow-er of Colonies but 
the matter must bo deemed to have been set at rest by the authoritative pronounce¬ 
ment of Lord Sankey in British Coal Corporation v. King, 19.35 .\.C. .lOO, affirming such 
a limitation. 

The precise extent of the territorial limitation on the power of Colonial Parlia¬ 
ments, as Lord Sankey said in the British Coal Corporation case, is obscure, and gave 
rise to doubt and disputes. The matter waa referred to the Operation of Dominion 
Laws Sub-Committee of the Imperial Conference, 1926. In their report they stated: “In 
the case of all legislatures territorial limitations upon the operation of legislation aie 
familiar in practice. They arise from the express terms of Statutes or from rules of 
construction applied by the Courts as to tho presumed intention of the legislature, 
regard being had to the comity of nations and other considerations. But in the case 
of the legislation of Dominion Parliaments there is also an indefinite range in which 
tho limitations may exist not merely as rules of interpretation but as constitutional 
limitations. 

“The subject is full of obscurity and there is conflict in legal opinion as ex¬ 
pressed in tho Courts and in the writings of jurists both as to the existence of the 
limitation itsdf and as to its extent. The doctrine of limitation is the subject of no 
certain test applicable to all eases and constitutional power over the same matter 
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uay depend on wliether the subject is one of a civil remedy or of urimintil jurisdiction. 
It introduces a general uncertainty wiucli can be illustrated by question raised con¬ 
cerning dsheries, taxation, shipping, air navigation, marriage, criminal law, deporta¬ 
tion, and the enforcement of laws against smuggling and unlawful immigration”. 

In order to remove these doubts and difficulties, the Statute of Westminsteiv 
1931, S. 3 enacted: “It hereby declaied and enacted that the Parliament of a 
Dominion has full powei to make laws having extra territorial operation.” The 
construction and effect of this section raises problems whose discussion would have 
little bearing on the poweis of the Indian Legislature and would take us far aiield. 

The question as to the retrospective operation of the section was mooted befoie 
the Privy Council in British Coal Corjtoratton v. King, lys."} .^.C. 500, but their Loid- 
ships did not decide the point. The one fuither point to be noticed is that it does not 
confoi e.\tra-torritorial legislative powers on the State and Provincial Legislatures, 
but leaves them in the old position. 

Express Powers of Extra territorial Legislation.—Hui>-S. (2) confers ceitmn 
extra territonal powers of legislation on the h’cdcral Legislatuie. In so far as definite 
powers are conferred, the powers of the Federal Legislatuie arc removed from the 
conflicts and tlouhts which attended the powers of Oolonial Legislatures before the 
Statute of W'estminster. The iiowers thus conferted by Sub-H. (2) are in addition 
to and not in derogation of, the powers conferred by Sub-S. (1). This is conliiined by 
tlie use of the expression “without prejudice to the generality of the pow'eis conferred 
by the preceding subsection” with which the sub-section opens. Possibly, in tlie 
abseneo of these words, conformably to the maxim erpresso unms est exclvsto altenus, 
it woidd have been open to doubt whether the power to legislate outside British India 
was confined to the cases mentioned in the sub-section, and whether the legislation the 
validity of which was., upheld in ^l. G. for Canada v. Cain, or in Cioft v. Dvnphy, 
would be within the powers of the Federal Legislature. 

It will be noticed that extra territorial pow'ers of legislation are coriteiied on 
the Fedeial Legislature only and not on Provincial Legisintuies. a featiiie wliieh re¬ 
produces the provision of H. 3, of the Statute of 'W'estminstor. 

Sub-Cls. (a) (b) & (e).—These reproduce merely the provisions of S. (i.'i (1) of the 
Government of India Act, 1915, which consolidated the earlier enactments on the 
subject. As to sub-Ol. (c) see Notes to S. 105, infra. See for a liistory of these powers 
Ilbcrt’s Government of India p. 228 et seq. 

Sub-Cl. (d).—It applies the principle of sub-claose (b) to the situation created )»y 
tlie entry of the Indian States into the structure of Indian polity. 

Sub-Cl. (c).—This is new . 

Til the absence of a similar provision tlw question of tlie scope of tlie legislation 
by the Pailianienf of Oomraoiiwealtb of .Viistralia, arose m .liistialian 
Merchant Service GwM of AuHtral%a v. Cvrne 4- Co., (5 Commonwealth T.aw Reports 
737) in this form. Section V of the covering clauses of the Commonwealth of .\ustralia 
Act ])rovides. “The Laws of the Coniinonwealtli shall be in force on all British ships, 
the Queen’s ships of war excepteil, whose first port of clearance and whose port of 
destination are in “the Commonwealth”. 

The point that arose for consideration was whether the Commonw'ealth Court of 
Arbitration and Conciliation, established by Commonwealth legislation had jurisdic¬ 
tion to settle a dispute in respect of ships registered at Melbourne and engaged in 
trade between Australia, Calcutta and South Africa. The officers and directors of the 
company owning the ships resided in Australia but the ships’ articles were signed 
at Calcutta, to obtain the benefit of the Merchant Shipping Act. The organisation of 
employees filed a claim for the settlement of a dispute between the officers and their 
employees as to wages, hours of work and conditions of labour, etc., in the Common¬ 
wealth Court of Conciliation and Arbitration. It was conceded that the Common¬ 
wealth T.egislature not being sovereign could not pass extra territorial legislation unless 
such power was conferred expressly or by necessary implication. It was therefore 
argued that the port of clearance meant the of original elcaranee, which the 

ship left on registration. The High Court of Australia rejected this contention. 
Griffith, C..T., said: “The jurisdiction of the Commonwealth Courts and the opera¬ 
tion of the Comnioiiwealth laws extend only to places within the Commonwealth except 
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ao far aa a larger juriadictiuu or operation is given to tliein by law”. And O'Connor 
J, said: “Tlio jurisdiction of the Court, must of course be conhned within the terri¬ 
torial limits over whicli the law of the Commonwealth extend and it is conceded that 
apart from Cl. V of the covering clause those laws can have no operation beyind the 
y miles limit around Commonwealtli territory. On a voyage, coming within the mean¬ 
ing of the section, the Australian ship should for the purpose of the tJominonwealth 
Laws be deemed a floating portion of Commonwealth territory”. 

The High Court therefore came to the conclusion that the Couit of Coueilintion 
Ikud no juiisdiction. 

Siib-y. (,e) heroin confers powers on the F’ederal liegislature to ena>t legisla¬ 
tion held to be beyond the powers of the Commonwealth Parliament. 

Extra-territorial Taxation.—Though the Colonial Legislatuies nuiy alVect :iii> 
pioperty within the Colony wherever the owner may be, this power of taxation does 
not extend to the case of a non-resident foreigner in resper-t of iiropeity which 
in the contemplation of law is not locally situateil. In the case of 
immoveable property the question as to tlioir situs does nut give rise to 
complications, but tlie situs of debts is a subject shrouded in obscuiity. Vs 
logards slKarca the I'rivy Council has held lu Bioi-saiv/ v. Smith, (1925 A.C. .'171; that 
the place where the shares uie legistcred, is decisive of its .situation and the leg'slti- 
tiou ot tiuebet* purpoiling to tax shares of the Royal Hank oi Canada, (whose head 
othe(> was 111 C^uebee) registered at Halifax was liebl to be invalid. In London d 
South Hi, Jnvi'stmtint Trout Ltd. v. ISnhsh Tobacco Co. Ltd., (1927; 1 Ch. 107, tlie 
plaint iff an Knglish Tiuat Investment ('ompany lield shaies in the defendant eoiiipany. 
also tin English registered Company, deiiving its revenues fiotii its shares iii I'onipanies 
carrying on business in Austialia. The defendant comjmny was assessed to Austialiiin 
Income-Tax and was dirwted to doduet an amount suflieient to pay the meouie-tax 
from the dividend payable to the Hnglisli Tiust Company. The defendant eoiiipaiiy 
ptnd the tux and ileductod the amount from the dividend due to the iilaiiitilT eonipaiiy. 
'L'ho plaintiff l•olnpany then sued the defendant company for the amount deducted. 
Tomlin, .1., in upholding the plaintiff’s elaini stateil: “It may safely be said that the 
poweis of taxation conferred upon tlie Commonwealth l.egislatuiu do not extend to 
authoiise the imposition of taxation upon a peison who is not resident oi domiciled 
within the CoiniiionvvealtU in respect of propeity vvliicU is not situate vvitlun the Com¬ 
monwealth.” ‘‘The defendant company is an English company, witii a legisteied 
office 111 England and it is upon the English registei alone that the shares of the plain¬ 
tiff company in the defendant company can be transferred.’' He therefore eame to 
the conclusion that the shares were situate in England. So tlie debt to which the 
declination of dividend upon the shares gave rise was also situate in England, hence, it 
was not property in respect of which the Commonwealth T.egislature had powei to 
impose taxation. See further, as to the situs of assets and debts, ficavei v. Mantn in 
Eqwt}}, Victoria. 1S9.5 A.C. 251; Hardinge v. Qucenulond, (189R) A.C. 7d9; Stain[i 
Duties V. Salting, (1907) A.C. 449. 

The jiowers of the Indian Federal I,egislntiire would seem to be .siinilaily cii- 
cumseribei 

Even with regard to assets in India, a biuilntion is imposed on the power of the 
Federal and Provincial Legislatures to tax interest payable on sterling securities in 
England. H. 178 (8) infra. 

Extra-territorial Fishery Legislation.—The Federal Legislature is conferied by 
Item 28 of tlie Federal List power to legislate in regard to ‘‘fishing and fisheiies 
beyond territorial waters”, adopting the language of the .Vustralian Commonwealth 
Act ‘‘fishing and fisheries beyond Australian Waters". Hoes this connote a moie 
extended power than is eoinpreliended within sub-S. (2) of this Section! Would it be 
within tlie competence of the Legislature to enact, e.g., fishery regulations applicable 
to foreigners in foreign ships beyond territorial waters or is the generality of the power 
ill Item 2.3 to be read as confined to the express extensions enacted here in sub-S. (2). 
It is submitted though not without hesitation, that the function of the Legislative 
T.,ists is the distribution of the totality of Legislative power between the Federal ami 
Provincial Legislatures and that the extensions or restrictions attaching to the total 
power under the Act govern the powers in the Lists. The power in regard to tislieiies 
is distributed betwot'ii the Provinces and the Federation by their location, and in regaid 
16 
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to liBhenes beyond territorial wateia the powers of the Legislature are confined to 
the persons and ships over whom it has an extended legislative authority under 
sub-Iji. (2). 

Conformity to International Iiaw suggested as limitation on the power.—The 
lollowing statement of Lord Maeinillan in Ctoft v. Dunphy, (l!t23; A.C. 156 raises for 
consideration the question as to whether any limitation is imposed by the principles 
of International Law on the power of non-Sovereign legislative bodies. “It may be 
that legislation of the Dominion Parliament may he challenged as ultra vires on the 
ground that it is (“ontrary to the piineiples of International TjUW but that must be 
because it must be assumed that the British North America Act has not conferred 
power on the Dominion Pailiament to legislate contrary to these' jiiinciples.” This 
is merely an obitn <hclum of his Loid.ship, lus he came to the conclusion that the legisla¬ 
tion in question was warrauted by Intematioiial Law. The powers of the English Parlia¬ 
ment are subject to no such limitation. See Cioft v. Dunphy, itself and The liathori, 
(19.34J A.C. !»1 at 98; and it is doubtful how far such a liiiiitalion is consistent with 
the long course of decisions starling with The Queen v. Tiunth, (1878) 3 A.C. 889 in 
Mhieli the Privy Council repeatedly atiessed the plenaiy powers of Colonial and Indian 
Legislatures in respect of subjects on which they are clothed with legislative powers. 

Power to affect the Prerogative of the Crown.—One further point requires to 
he consideiod. It ivill be seen that S. 81 (1) (a) of the (loveiiiment of India .Xct. 1919. 
whieh savi'd the validity of Indian T.egialation affecting the prerogative of the Crown 
18 not lepeated in this .\et. 'Hie correct view wonhl seem to he that the omission is 
not nintc'ial and does not make my change m the law as the saving was merely 
e r nl’unelanti cavteln. 

It js true that the “piinciple is clearly established that the King’s jirerogative can¬ 
not be icstiuted i>r qualified sa'e by express words oi 1)\ necessiiiy intendment, and in 
connection with Dominions oi Colonial mattcis, that principle involves that if the 
limitation of the jircrogative is by a Dominion or Colonial Ac', not only must that Act 
itself deal with the prerogative either by express terms or by necessaiv intendment, 
hut it must be the .Act of a Dominion or Colonial Legislature whicli has been endowed 
with the requisite power by an Imperial Act likewise giving the power either by ex¬ 
press terms or by necessary inttndment” Per T.ord 8ankev in British Coal Corporation 
V. The Kino, (193.5) A.C. 500. 

Sir Bashyam Iyengar, .T., infeired the confeiiiient of tlic power to affect the 
preiogati\o by implication fiom the grant of the power on the provincial legislature 
to legislate for “peace, order and good government” for the Province. See Hell v. 
Municipal Commissioners foi the City eif Maelras, 2.5 M 4.57. The Bombay High Court 
however dissented from that view and was of the opinion that a power to affect the 
prerogative could not be implied in such circumstances and that the Provincial Legis¬ 
latures in India did not have the power prior to the Government of India Amending 
Act, 1916. ,Spe Senetaiy of State v. Ttomhay Municipality, 59 Bom. 681“.37 Bom. 
L.ff. 499. 

The view- of Sir Bashyam Iyengar must now be taken to be correct in view of the 
obseiwations of I,ord Sankey in The lititish Ceteel Coeporetiion ease, alicady cited, wliere 
be obseived: “Their Lordships aie of tlie opinion that the .-Vrt (British North America 
Act) iloes invest the Dominion Parliament with these powers. It does not indeed do 
so by express terms but it does so by necessary intendment. S. 91 of the Act, read 
along with the rest of the .\ct is according to its true construction intended to make 
and is apt to make the Dominions Legislature supreme and endow it with the same 
authority as the Imperial Parliament within the assigned limits of subjects and 
area. .lust as it was said in Hodge x. The Queen, 9 A.C. 177 that S. 92 of the Act 
had that effect in regard to the Provincial legislatures"—a striking confirmation of the 
rea.soning in Bell’s case, (25 M. 457). 

It certainly could not have been the intention of Pailiament to cut down powers 
whieh had been expressly granted to the Indian Legislature in 1853 and had been en¬ 
joyed since then. It is true that the expression “peace, order and good government” 
which occur in the Canadian Act, and whieh occurred in relation to the local legisla¬ 
tures under S. 80-A of the Government of India Act, 3919 do not occur in S. 99; but 
it is submitted that nothing turns on the presence or absence of those words. S. 99 
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S. 100] 


confers power on the Federal Legislature to legislate for the whole of British India, 
and on the Provinces for the territories included therein and the only limitations on the 
plenitude of their powers are those contained in the Act itself --which are imported 
into the section by the expression “subject to the provisions of the Act”. Inde,.d, Lord 
Sankoy does not quote those words in support of the implication of power, but relies 
merely on the particular subject of legislation being included within the sphere of the 
particular legislature. Further, in saving certain particulars from the puiview of the 
Legislatures in S. 110 of the present Act, it is only the right io affect the jirerogative 
of the grant of special leave by the Privy Council that is denied; thus irresistibly 
pointing to the conclusion that it is within the coinpeten«‘e of the Legislntuie to affect 
oth<‘r prerogatives, except as specially provided for. 

Commencement of this part.—The whole of this chapter, including the seheme of 
the distribution of powers between the centre and the Provinces, comes into force with 
the commencement of Provincial Autonomy, in other words with the coming into opera¬ 
tion of Part 111 of the Act. See the Government of India (Con’menceinent and Transi¬ 
tory Provisions) Order 1930 under which Part III comes into effect, from 1st \pril. 
1937. Until the coini’iencciiiont of Part II and the establishment of the Federation, the 
powers conferred on the Fedcial Legislature are to be exercised by the Central 
l.egi.slature. 316. 

100. (1) Notwithstanding anything in the two next succeeding siib- 
scciioiis. Ihe Federal J,.cgislaturc has, and a Provin- 
Subject matter of cial J-egislature has not, power to make laws with 
ciallaws'^” " respect to any of the matters enumerated in List T in 

the Seventh Schedule to this Act (hereinafter called 
the “Federal Legislative List”) 

(2) Notwithstanding anything in the next succeeding subsection, 
the Federal Legislature, and, subject to the preceding subsection, a Provin¬ 
cial Legislature also, have power to make laws with respect to any of 
the matters enumerated in List Ilf in the said Schedule (heieinafter 
called the “Concurrent Legislative List”). 

(3) Subject to the two preceding subsections, the Provincial Legis¬ 
lature has, and the Federal Legislature has not, power to make laws 
for a Province or any part thereof with respect lo any of the matters 
enumerated in List II in the said Schedule (hereinafter called the “Pro¬ 
vincial Legislative List”). 

(4) The Federal Legislature has power to make laws with respect 
to matters enumerated in the Provincial Legislative List except for a 
Province or any part thereof. 

NOTES. 

S. 100: Distribution of Power In unitary Constitution.— So long as tlie Govein- 
ment of Inflia was uiiitaiy the distribution of legislative poweis as between the jiro- 
vinces and the centre was necessitated more with a view' to administrative eonvenience 
than to determine areas of legislative competence. That explains how it was possible to 
devise a system and employ a machinery which permitted on the one band wide poweis 
of legislation to the Provinties, while reserving a right to the centre to legislate on all 
subjects for all the provinces, without stamping any legislation on a provincial or 
central subject by any legislature as invalid or ultra vires. By a schedule to Kulc .'1 
of the Devolution Buies framed under S. to-A of the Government of India .Vet, 1919. 
subjects were in relation to the functions of Government divided as Central and 
Provincial. Any matter not included in the Provincial list was a central subject, thus 
adopting the Canadian model under which the residuary powers are reserved to the 
centre. If any doubt arose as to the list under which any particular subject fell, the 
matfer was decided by the Governor-General in Council, without there being any appeal 
to the Courts. If a provincial legislature desired to legislate in regard to any central 
subject, the previous sanction of the Ctevemor-Gcneral had to be obtained before the 
legislation could be initiated, but the want of sanction did not invalidate the legisla¬ 
tion and the assent of the Governor-General cured the previous irregularity. (80-A (3)). 
#?imilarly the previous consent of the Governor-General >vas needed before the Central 
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Legislature could trencli on the Provincial iield; this was also subject to a siiiiilur 
curative provision. (S. 67 (2) (») and (ii) and 8. 84 (2)). 

In a Federation. —^But with the advent of Federation, and with the rise in the 
status of British Indian Provinces into ‘units' of the Federation a legal necessity for 
the demarcation of the tields of the units and the Federation arose. For ‘Federalism is 
the triumph of legalism’ and Federalism neeesaaiily involves distiilmtioii of legisla¬ 
tive powers. The maintenance of the line which <livides the bounds of the legislative 
power of the centre and the units constitutes the essence of modern federalism. 'I'lie 
Hnal voice in the determination of the hebla of legislative powers could no longer b(‘ 
left,to the Governor Oeiieral, hut had to be brought into the area of judicial decision.. 

‘‘We, do not disguise the fact” say the Joint Parliamentary Coniniittee, “that 

these proposals will open the dooi to litigation of a kind which 

has hitherto been almost unknown in India. . . . but a Statutory allocation 
of exclusive jurisdictions to the centiei and the pioiinces lespectively is the only possi¬ 
ble foundation for Provincial .\utonoiiiy. We aie fully sensible of tlie 

immense practical advantages of the piesent aiateiii and of the uncertainties 

of litigation which hav-* followed elaeviheie fioiii a Htatutory delimitation of 
competing jurisdictions; but we aie satiatieil that a relationaluj) between centre 
and I’jovinoes, in mIucIi each depends in the last resort for the scope of its legislative 
juiisdiction on the decision of the (Vntral Executne, as repiesented l)_\ the (joveiiioi- 
Gcneral would form no tolerable basis foi an enduring Constitution and would 
bo inconsistent with the whole conception of autonomons ProMiices." (Pant. ‘J.'IO J.P.C. 
Report.) 

The Ijegislative Lists—Sch VII.—In fiaining these legislative lists theie weie 
tivo main models obtaining in the Riitisli Dominions--the Canadian and the .Vustia- 
lian. Tho Federation of Canada formed just after the experiences of the .\merican 
Civil ^Var, represented a reaction against tho exeessive State feeling eiigeudetcd by 
tho American Constitution. The exclusiie powers of the Doiuiuioii and the Proiiuces 
aro separately dealt with in Ss. 91 and 92 lespectnely and powers not expressly con¬ 
ferred on the States wore reseiaed to the Centre—or the Dominion. Two subjects— 
agriculture and immigration were however placed within the concurrent power of both 
tho Provincial and the Dominion Legislatuies. with a pioviao however that in case of 
conflict or rejiugnancy between Dominion and P^o^inclal riegislation, the foimer shall 
yii evail. 

Tn tho case of .^ustialia howeiei, histoiical reasons tended to influeii<-e the dis 
tribution of powers in the contrary diiection. The .Vustialian States were full fledged 
Colonies in enjoyment of ri'sponsible Ooverniiient and with pleimrv powers of li'gisla- 
tion and the comparative freedom from foreign aggiession flowing from their geogia- 
phic location removed one of strongest of moti\es for a federation. The absence how¬ 
ever of a commoa economic and fiscal policy gave lise to inconvimience and was thi‘ 
chief factor that promoted the union. The principles of the distribution of powers in 
a Federation weie examined afresh, and the conclusion was reached tliat provided 
sufficient powers wore conferred on the centre, there was no danger of a Keileratioii 
In caking up merely because the States enjoyed a large degree of immunity. Tlieie was 
thciefore an attempt made to reproduce the Ameiieun model witli the variations 
leipiisite to suit it to the needs of Australia. 

The main enumeration in the .Viistralian Conimoiiweiilth is of the coneiiiieiit 
powers—S. .'ll, wliich the Commonwealth enjoys in common with tho States; and S. 1(t9 
provides that ‘when a law of a State is inconsistent with a law of the Commonwealtli, 
the latter shall prevail and the former shall to the extent of tho inconsistency bi*- 
invalid’. There aro however a few matters—spei'ified in S. 52 in which the Coiniiion- 
wealth Parliament has an exclusive power. .Vll othei powers and subjects are left 
to bo enjoyed by the States exclusively. 

The method of distribution of powers adopted in this Act is neither the Canadian, 
nor the Australian but is a mixture of the two. Tt follows the Canadian example iir 
tliat the powers of both the centre as well as of the units of the Federation are enu- 
nierateil, but it differs from it in failing to vest the residue in the Dominion and in 
having a long concurrent list. Tt follows the Australian in enumerating the concurrent 
powers and generally in providing for tho method of resolving repugnancy, in the con¬ 
current field; but differs from it again in not leaving the uneiiumerated powers to the- 
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It differs from both however ia that it exhaust ively enumerates all the sub¬ 
jects of legislation and leaves practically no residue. 

Indian States in the Federation. —But the state of affans Intheito discussed an; 
true in relation to British India alone. The powers of tiie Federal Logislatuie are les- 
tricted in each State to the nialtei’s as to which that paitieiilar State in and bj its 
Instrument of Accession <-oncedes the right to legislate and to the extent nf such I'oii 
session the power of the Federal Legislature is exclusive, but beyond it all the rights 
inhere in the States tliemsclvt's. This of course produces an anomaly but hav’ng regard 
to the facts of the situation and antei-edent history, things could not peihaps iia\e been 
otherwise. 

Predominance of the Federal Legislative List.- -Hub H. (.1) deals mth the Fedeial 
list; and confers on the Federal I.egislatuie exclusive power to legislate witli jeapcct 
to the matters mentioned in that list—notwithstanding any poweis conferred on Piovin 
cial Legislatures by the eoncuiient and jirovincral list.s. Hiib-H. (2) confers powers on 
the Federal Jjegislature in respect of matters in the conciiirent list 
subject to the exclusive nowers coiileired on it by the Federal Li.st and 
notwithstanding the poweis of the Provincial l.egislatuies with respect to the 
Piovincial list. The method of resolving confliets between Pederal and Piovincial 
r.egislation in the comiirrent lield is laid down bv S. 1i)7. The powers confeired on 
the f'rnvineial l.egislatures to legislate with resp.it to matters in the Piovincial List 
dealt with by Hub-S. (3) is subject to the provisions eonfeiiing legi.sla1ivc poweis on 
the Federal Legislature by the two previous sub-sectiors. The elTei t 
of the section therefoie is that in case ot conflict between entries in lasts I 
and 11 the former jireMiils so fai as tlie Fetleral Legislature is eoiieerned 
thus following in some measure the piiiiciple of H. 91 of the British Ninth .Viiieiica 
.\et. This is aeliieved by the use in Suli-S. (1) of the expiessiim "'notwithstanding 
anything in the two sueoeeding sub-.section8” and of the expre.ssion ‘'.subject to the two 
jireeeding sub-seetions” in sub-S. (3)”. 

The position may be siinimaiised thus: 

1. If there is overlapping between a niuttei lalliug withm the Federal l^iat ami 
the Provincial List the subjeet to the extent of the oveilapjnng is .me exiliisively 
Federal on vvhieh the Province eannot legislate. 

2. Tf there is any overlapping between the Federal Lust and the uiuiunent List 
it is again similarly Heated as being e.vlusively Fedeial. so as to shut out Pioviinial 
Legislation on the subject. 

3. If there is overlapping between a mattei falling within List 111 and I/isl IF 
the subject is treated as within the eoneiiiieiit list thus giving the Federal Legislatiiie 
jiower to legislate over the matter with the attendant eoii8«*quences. In othei words it is 
only what is not comprehended within the enumerated subjects in Lists I and III tliat 
is assigned exclusively to tho provinces. 

The proper rule of construction would therefoie be tiist to examine the lists, with¬ 
out a presumptwui in favour of any list, to see whether the matter in questimi falls with¬ 
in the enumerated powers of either Legislature. The li.st8 must be lead together and the 
language of the one iiiterpieteil in the light of the otlier. Insvrance (!o of 

Caiiatla v. Parsons, 7 \.C. 109). If after this proci'ss of exaniiiiation, an overlapping is 
found between the 1st and 2nd Lists, or between the Tst and the :{rd lists, tho ovei 
lapping matter must be held to be within the exelusive Fedeinl field into which the 
Provincial Legislature cannot intrude. Such a ease is not merely a predoininnnee of 
Federal over Provincial Legislation, positing ttie actual existence of Federal I.egislation 
on tho subject, but an entire exclusion of Piovincijil legislative eompetence. In other 
words, in such a case Provincial Legislation on such subject-matter constitutes not a 
repugnance to Federal Law, but a repugnance to the (’onatitution itself. 

A distinction must however be drawn between direct overlapping of eniimerateii 
subjects, and a case where incidental or ancillary provisions in a Federal Legislation 
on a subject within the exclusive Pedenil field entrenches on a Provincial enumerated 
subject. In the latter case the Federal Legislation w'ould have predominance, m the 
event of repugnancy to any provincial enactment. It is to this field of ancillary oi 
incidental legislation that the rule enunciated by Lord Watson in The Manitoba 
School Case, (1895 A.C. 202), reiterated by Lord Tomlin in A.-G. for Canada v. .1. G. 
for British Columbia, (1930 A.C. Ill), "There can be a domain in which Provincial 
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and Dominion Legislation may overlap, in which case neither legislation will bo ultra 
Diren if the liehl is clear, but if the field is not clear anil the two legislations meet the 
ilominion legislation must prevail,” would apply. Sec also per Lord Dunedin in Grand 
Trunk liy., Co. v. A.-G. for Canada, 1907 A.C. G5. 

This tends in some measuie to mitigate the uncertainties arising from the inevita¬ 
ble risks of oveilapping between the entries in the lists and imparts to the constitution a 
degree of centralisation which may be e.\peeted to counteract the play of centi-ifug.il 
forces generated by Provincial Autonomy. 

'I’ho principle laid down by the Privy Council in Ttnnant v. Union Bank of 
('anada, (1891) A.C. .'U on the coiistiuctioii of the British North America Act, that the 
legislation of the Dominion, so long as it strictly relates to the subjects of legislation 
expressly enumerated is of paranioiiiit authoiity even though it trenches upon matteis 
assigned to the Provincial list, would seem to be correct in relation to the distribution 
of powers under this Act also. 

Applicability of the Doctrine of Immunity of Instriunentalities. - The next 
question for consideration is whether the Pedcial Structure of the Constituliou im¬ 
poses by itself a limitation on the powers of the Centre and the Units, in other words 
whether tho rule of implied prohibition, designated in American Constitutional Law as 
the doctrine of the “immunity of instrumeutalities,” has any appl'catioii to tlie povveis 
confeired on tho Federal and Provincial Legislatures by this .\ct. Tt is submitted 
tliat in this Constitution with its oxhaustivo onumeiatiun and the elaborate scheme of 
distribution of powers, there is no scope for tho appliiation of any such doctrine. 'L'he 
piovisions of S. 12G fl) and (,3) for so working the executive power vested in the 
federation and in the Provinces as not to impede or restrict the powers of tho othei 
are not to bo lajiiid analogically to the field of Legislative competence. The words of 
Lord llol,house in rejecting the application of the .Vmencan Doctiiiie to tlie constluc 
tion of till’ powers conferred on tho Dominion and Provincial LegisliP'ni*s by the 
British North America Act (Bank of Toronto v. Lamhe, 12 A C ST.D ajipear to be apt 
and applicable to tho construction of this .Vet. “But Their I.ordsliips cannot conceive 
that when tho Imperial Parliament confeired wide poweis of f.ocal Self-dovenimenl 
on great countries, it intended to limit them on tho speculation that they would be 
used in an inj'urious manner. Whatever powers fall within tho enmnenited subjects 
18 in their Ijordships judgment what the Imperial Parliament intended to give; and to 
place a limit on it because tho power may be used unwisely, as all powers may, would 
bo an error and would lead to insuperable difficulties, in the eonsfrnetion of thi' Fedeia 
tion Act” at p. .'586. Cf. Wrbh v. Outrim, 1907 A.C. SI, where tho Privy Council 
rejected the doctrine as inapplicable to the constniction of tho Australian Common¬ 
wealth Act. (See further Notes to Ss. 154 and 155 infra.) 

But one does not feel on sure ground in hazarding a similar view in the case of 
tho Indian States vis a vis the Federation. Tho theory of the “Federal compact” 
which is the foundation of the American doctrine, seems to be satisfied in their case 
by tho “Instruments of Accession” executed by tho ruler and accepted by His 
Majesty, being the source of Federal authority. But having regard to the range of 
subjects over which jurisdiction to legislate is oeile.1 to tho Fedeiation, and the 
arrangements set out in Part VI for tho administration of Federal Law in tho Indian 
States, the scope for tho application of tho doctrine must be very limited. 

Closely connected with this topic of ‘implied prohibitions’, is the theory advanced in 
support of it that the Crown is in relation to a Federation to be regarded not as one but 
as several juristic persons; and that the King “in right of a given locality” cannot bo 
bound by legislation in another locality. The rule that the Crown is not bound by a 
Statute unless named is a rule of construction and not of law and though there has 
been a singular lack of uniformity in Indian Legislation on tins pinnt (See Bell v. 
The Municipal Commissioners for the City of Madras, 25 Mad. 457), it may be broadly 
stated that the rule of construction is applicable in India as elsewhere. But when as a 
result of express enactment or by necessary implication the conclusion is reached that 
tho Crown is bound, it is not only the Crown “in right of the locality” but the Crown 
everywhere “in right of the Province” and “in right of the Federation” that is bound by 
the enactment. The primary legal principle that tho Crown is ubiquitous and indivi¬ 
sible in the King’s dominions—must be taken as settled since the decision of the 
.Tudicial Committee in Williams v. Hoicarth, (1905) A.C. 551. (See further Notes to 
S. 176). 
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Buie as to ultra vires.—As tlie lists distribute b'giahitive puweis iteliniiig itnd 
.leliinit.ng tlie fotiipt'teiicc of the legislatures by referciiee to subjects, 
an enactiiicnt regulating a mattei included in the exclusively J'loviucml List will 
be valid only if it is passed by a Provincial Legislature, and an enactment r< gulatiug 
a matter in the Fedeial list will be valid only if it is passed by the Feiteial Legisla¬ 
ture; and to the extent to which either Legislature invades the province of the 
other its enactment will bo ultra vtrc.t and void. It follows that it will be ±01 tlH‘ 
t’ourts to dcteiinine whether or not in a given enactment the legislature has traus 
giessed the boundaries set out by the exclusive list Federal 01 I’loviiicial as the case 
may be. In the words of Lay, J., delivering the .ludgmeut of the Supieriie (loiiit of the 
U. y. in llammei v. Daflviihaut, 247 U.S. 2.‘}1. “This Court has no moie nnpoitant 
function than that which devolves upon it, the obligation to preserve inviolate the 
constitutional limitations upon the exercise of authority. Federal and Wtate, to tlu* 
end that each may continue to discharge harmoniously with the othei, the ilutie.s 
entrusted to it by the constitution. The law which prescribes the bounds of legislative 
power imposes upon the Courts the duty of seeing that tlicse bounds aie not ovei- 
stepped. 

The ({ueslions whieh may arise as to the valiility of legislation 111 the cuiicuiieiit 
tield are more complicated, and are dealt witli by S. 107, but heie also the disputes as t>i 
the validity of Legislation will m the hist lesoit have to be dn-ded b.v the Couits. 

Tliere is a presumption in fiivour of the legality of a statute and the Couits 
wdl not declare an act unconstitutional or ultra vires unless the lepugnancy to tl e 
Constitution is clear and beyond doubt. Cooley Constitutional Limitations p. 217. 
U. S. V. Harris, lOti U.8. 029. If tlio language of the enactment is ambiguous, and on 
OIK* coiistiuetion would bo within the powers of the legislature, Courts will coiistnie 
ambiguous expression in such manner us to maintain the validity of the Statute, if 
the language will reasonably bear such interpretation. This is nieiely an application 
of the maxim ut res marjis valeat <juam pereat. Cf. Macleoil v. A.G. for Nt v South 
IVales, (1891) A.G. 455. 

Colourable Legislation.—Hut one legislative body cannot nndei ‘olour or pietence 
of legislating on a suhjwt within its jurisdiction, really legislate on a subject which is 
committed to the exclusive power of another legislative body. For the legislatuie cannot 
do indirectly what it cannoi do directly. Cf., A. G. for Qu 'hrc v. Quern [nsuranee Co., 
:t A.C. 1090. 

“It is not open to the Dominion Parliament to mteiferc with a class of subjects 
committed exclusively to the Provincial Legislatures and then to justify this by enact¬ 
ing iiiicilliiry provisions designated as new phases of Dominion Criminal Law which 
require a t'tlo to so interfere us the basis of their application’’. In uecordauco with 
this prineiiile the Federation eannot by purporting to act in a field committed to it 
appiopriate to itself exclusively a field of jurisdiction in which apart from such a 
procedure it could exert no legal authority.' Attorney-General for Ontario v. Fccipro- 
cal Insurers, 1924 A.C. 328. If when examined as a whole, legislation in form within 
the Federal power is found in aspects and purposes within the Provincial sphere and to 
deal with matters committed to the Provinces, it cannot be upheld as valid. And indeed to 
hold otherwise would be incompatible with the essential principle of Provincial 
Autonomy and the Federation, the object of which was not to weld the Provinces into 
one, or to subordinate the Provincial Governments to Central authority. “Within the 
sphere allotted to them by the Act the Dominion and the Provinces are” ns Lord 
Haldane said in G. W. Saddlery v. The King, (1921) 2 A.G. 91 “rendered in general 
principle, co-ordinate Governments.” 

The converse also would bo true and a Provincial Legislature cannot in the guise 
of legislating on a Provincial subject intrude into the Federal Field. Cf., John Deere 
Plow Company v. Wharton, 1915 A.C. 330 (P.O.). 

Test for determining scope of Legislation.—To determine the class into which an 
enactment falls, “it has been formally laid down that the Courts must ascertain 
the true nature and character of the enactment its ‘pith and substance’, and it is the 
result of this investigation, not the form alone which the Statute may have assumed 
under the the hand of the draughtman, that will determine within which of the legisla¬ 
tive lists the legislation falls and for this purpose the legislation must be scrutinised in 
its entirety”. A. O. for Ontario v. Beciprooal Insurers, (1924) A.C. 328 at p. 337. See 
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Vmon Colheiy v. Hi-yden, A.O. 580; John Deere Plow Co. v. Wharton, 10J5 A.C. 
530; Great Went Utaddlety Co. \. The Kinff, (JOSl) 2 A.C. 01. 

“With respect to’'.— The powers conferred on the legislatures are 

“with respect to” the iiiatteis enumerated in the lists in the schedule, 
an expression which cccurs in a similar context in S. 51, of the (Constitution 
of the Australian Commonwealth. It was stated in the Waterside Workers Cast, 
(28 Com. L.R. at p. (232)) “The words ‘with respect to' are not words of enlarge¬ 
ment but of indication. They indicate that you are to look to the following 
enumeration to see the actual subject ot the power”. According to Higgins, 

J., however the expression means “on the subj'ect of”. In other words the subject desig¬ 
nates the centre not the circumference of the power, and the legislature can by detiiii 
tion increase the area of its legislative held. (The Unton Label ease: J. G. lor X. .S'. 
ITales V. linteety Union, 0 (3om. L.Il. 469 at p. 610). And in Macarthut's case (‘JK Com. 
L.H. 530 at p. 564) he said “we have to determine in each case what is the subject of the 
legislation what subject is the Act—with respect to—what it efjeel.>>—not wliat things 
or operations it may indirectly aifeet.” The practical elFwt of tins construction would 
be to clothe the legislatuie with power to make ancillary piinisions which may be 
incidental or necessary to give effect to the legislation on the enumerated subject 
though such provision is not strictly or directly referrable to an actually enunieratcil 
pow'er. 

Incidental powers. —The power to enact incidental or ancillaiy legislation is 
included in the grant of a substantive power and follows without express pioMsion 
therefor. (A. G. for Ontario v. A. G. ftn i'anada, 1894, A.C, 189). ••When you lm\e 
got a main purpose expressed ami ample authority gi\en to elftHitmite that inaiii pur¬ 
pose, things which are incidental to it and which may wasonably and piopeily be done 
and against which no express prohibition is found may and ought imma font to 
follow from the authority for effwtuating the mam piiipose by piopei .iiid geneial 
means.'’ Lord Selbournc in Small v. Smtlh, (10 A.C. 119 at p. 129). Tlie existence of 
incidental povveis are assumed for instance in S. 106 tn/ia The rule enunciated by the 
Privy Council m A. G. for the ('ommonwcalth of Anslraha \. Colownl Sitmr Ittlniiiui 
Co., 1914 A.C. 237 in regard to the eonstruction of the Commonwealth of .\iislialiii \ct, 
that the express grant to the Commonwealth of ‘incidental poweis’ in PI. XXXi.X. 
of S. 51, attaches only to iioweis expressly emuncrateil and that there is no lesidual 
power to which the incidental jaiwei can be attaelieil, would it is submitted be apjili- 
cablo in the constiuction of fins \et; foi here, as m .Viistialia theie is no nsidiiaiv 
power vested in the eontre. Hut that rule has but a limitwi application and wlicre a 
power is clearly incidental to legislation in an e.xelusivoly Kedeial 6eJd it would pie- 
vail notwithstanding tliiit the ‘ineidentalia’ standing by itself would Call wifbm the 
sphere allotted exclusively to the provinces. 

Apart fiom colourable legislation already dealt with, it is submittisl that the 
limitation enune.iatcd by T.ord Uavey in llossi v. Tidinbnrtjh Corporation. 190.i A.C. ‘J1 
(29), “when an instrument of expressly limited length oi nature is designated foi use. 
but found in practice insufficient to reach the point intenddi, then there is no legnl 
piinciple which warrants its lengthening or transformation merely because the expected 
result has uot been achieved. Where botli end and means are strictly marked out 
there is no right either to use other means to attain the specilied end or to use tlie 
specified means for unauthorised ends” has no application to legislatures with plenary 
powers of legislation in reganl to the subjects committed to them. 

Severability. —Wliorc any legislature -attempts to legislate with respect to matteis 
uot allotted to it, i.e., in respect of cases arising under sub-Ss. (1) & (3) the resulting 
legislation is ultra vires ami invalid. Where an enactment is found to contain provisions 
which are ultra vires, as i-ompreliending subjects not reserved to it, but reserved to ano- 
tlier legislative body, it does not follow that the whole enactment is ne<*essarily invalid 
for where some provisions only offend such distribution of power they may be 
severable from the rest. Or while the snbjwt-niatter of the Act is within tlie consti¬ 
tutional power uf the legislature it may put port to apply it to persons and things 
beyond its power, c.t)., in excess of the limits indicated in H. 99; in such a c.ise the 
legislation may be entirely valid as to some classes of cases but bad as to others. 

Tlie principle of the severability of the subject is not to be confused with the 
maxim «/ res maois raleat tjuam pereat, which is a rule of construction. If it be possible 
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to road the enactment as within the ambit of legislative competence, it would be 
so construed; but the principle cannot be applied if it appeals tliat the legislature 
intended to apply the provisions as a whole to a state of facts not within its com¬ 
petence, or “if the offending provisions are so interwoven into the scheme that they 
are not severable”. In re The Initiative and Beferendum Act, (1919) A.O. 935; see also 
A.-O. for British Columbia v. A.-G. for Canada, 1937 A.C. 377 at pp. 388-389. 

The tost as to severability has been formulated thus: “The whole Act is not void 
unless all the provisions are connected in subject-matter, depending on each other, 
operating together with the same purpose, or otherwise so connected together in mean¬ 
ing tliat it cannot bo jiresuined that the legislature would have passed the one without 
the other. The point is whether they arc essentially and inseparably connected in- 
substance. If, when the unconstitutional portion is struck out, that whic.h remains 
is complete in itself and capable of being executed m accordance with the apparent 
legislative intent, wholly independent of that which was rejected, it must be sustained. 
On the otlier hand, if the provisions are so mutually connected with and ilependent on 
each other as conditions, considenif ions or comiiensating for each other 

as to warrant the belief that the legislature intended them as a whole, 

and if all could not be carried into effect, the legislature would not pass the residue 
independently, then if some parts are unconstitutional all the provisions which arc 
thus dependent, conditional or connected must fall with them.” (Cooley Constitutional 
Idmitations p. 24C et seq). 

In every case the question is one of the intention of the Tjegislature. But the iiile 

in tl.'o form slated by Cooley, r.is,, that even in a ease where the provisions may be 

seieri'd, the Ccurt rois!, be satisfied that the legislature wou’d have passed the en'ict- 
n-ent m the truncated form, before it can pronounce it valid, has not been ncci'pted 
in Aiistnilia, and it is submitted that the test laid down by Griffith, C.J., in Whybrow^i 
Case, (11 Com. L. E. 1) “whether the Statute with the invalid portions omitted would be 
substantially a different Law as to the subject matter dealt with by what remains 
from what it would he with the omitted portions forming part of it” is better and in 
harmony with that adopted b}- the Privy Council in Attorney-General v. Colonial Sugar 
Befimnfl Co., (1914 A.C. 237). 

Ftom this it follows that “whore the Act discloses a connected scheme ■ or the 
valid provisions are merely ancillary to the invalid portion, separability is not possible”. 
{Vacuum Oil Co., 51 Com. L.Ii. 677. A.-G. for Br. Cohmbia-x. A. G. for Canada, 1937 
A.C. 389). If the object of the Act is single and vfill not be attained by partial execu¬ 
tion the whole must go. If- the result of the invalid portions being struck opt 
be to leave the balance with an effect which is nugatoiy or absurd the whole will fail. 
For there must remain an Act which is complete, intelligible, valid and - which 
can be executed by itself. (Wynca, Le-gislaiive and lixecutive powers in ,A.ustralia.) 

Sub-S. (4),—Province here means a Governor’s Province, (S. 46). in ri»pect of 
wiiich aroa alpne the Federal I^egislaturc’s powers to legislate .in regard to subjects 
in List Tl is excluded. As we have already seen the Federal Legislature functions as 
the law making body for the Chief Commissioner’s Provinces which are the other 
areas in British India. Further, extra-f^rritorial legislation in regard to - matters 
enumerated in the Provincial List would bo within the powers of , the Federal 
Legislature. 

101. Nothing in this Act shall be construed as empowering the Federal 
Legislature tt> make laws for a Federated Stale pthei- 
Extent of power to in accordance with the Instrument of Acces- 

legisjate tor . a es. State and any limitations contained therein. 

NQTES. 

S. lbl.-~The provisions of 9. loh relate to the exercise of legislative powers 
ill and for British India. In the case of the Indian States, however, dealt with by 
this section the powers of the Federal Legislature do not extend to all the matters 
comprised in the list, but only to such of them as are specified by the Ruler in the 
Instrument of Accession “as matters with, respect to which the Federal Legislature 
may make laws for his State and subject to the limitation if any to which that power 
may be made subject” S. B (2). ' 

17 
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Explaining the basis of the section. Sir Samuel Hoare said: ‘‘The t\uol& 
essence of federation is that the units surrender definite powers, but beyond that 
field the Federal Jjegislature has no power over the units at all. Tiiat is exactly the 
position. The Federal Eegislaiure has power over the units to the extent of the federal 
field; and in the case of Indian Princes to the extent that they have surrendered their 
powers in the Instrument of Accession. That is altogether in keeping with the letter 
and S])irit of eveiy federal legislature in the woild. It would be contrary to every 
tlieory of fedeiatioii if the Federal Government had more extended powers". {Pari. 
Deb., Vol. 299, Col. 19.12). 

In considering the validity of Federal Eegislatiou in its application to the 
Federating States, the question of onus might sometimes assume importance. Tlie 
general rule no doubt is in favour of the validity of legislation on the application of 
the maxim ut rat magis; but in the case of a legislature with strictly limited powers, 
the rule enunciated by the .ludicial Committee in A. G. of Australia v. Colonial Sugar 
Eefinmg Co., (1914) A.C. 237 stating that the onus of showing that any particular 
subject-matter on which the Commonwealth Parliament purports to legislate is on 
those who assert it, might seem to be particularly applicable to the case of the Federal 
legislature vis-a-iis the Federating States; for onus is dependent on the location of 
residuary powers. 

102. (1) Notwithstanding anything in the preceding sections of this 
chapter, Federal Legislature shall, if the Governor- 
Power of Federal General has in his discretion declared by Proclamation 
latriVVn^^emergen'cy referred to as a “Proclamation of Emcr- 

is proclaimed. gency”) that a grave emergency exists whereby the 

security of India is threatened, whether by war or 
internal disturbance, have power to make laws for a Province or any 
part thereof with respect to any of the matters enumerated in the Provin¬ 
cial Legistative List: 

Provided that no Bill or amendment for the purposes aforesaid 
shall be introduced or moved without the previous sanction of the Gover¬ 
nor-General in his discretion, and the Governor-General shall not give his 
sanction unless it appears to him that the provision proposed to be made 
is a proper provision in view of the nature of the emergency. 

(2) Nothing in this section shall restrict the power of a Provincial 
Legislature to make any law which under this Act it has power to make, 
but if any provision of a Provincial law is repugnant to any provision of 
a Federal law which the Federal Legislature has under this section power 
to make, the Federal law, whether passed before or after the Provincial 
law, shall prevail, and the Provincial law shall to the exent of the repug¬ 
nancy, but so long only as the Federal law continues to have effect, be void. 

13) A Proclamation of Emergency— 

(а) may be revoked by a subsequent Proclamation; 

(б) shall be communicated forthwith to the Secretary of State and 
shall be laid by him before each House of Parliament; and 

(c) shall cease to operate at the expiration of six months, unless 
before the expiration of that period it has been approved by Resolutions 
of both Houses of Parliament. 

(4) A law made by the Federal Legislature which that Legislature 
would not but for the issue of a Proclamation of Emergency have been 
competent to make shall cease to have effect on the expiration of a period 
of six months after the Proclamation has ceased to operate, except as 
respects things done or omitted to be done before the expiration of the 
said period. 

NOTES. 

S. 102.—Power of the Federal legislature in Emergency. 

S. 102.—“The Glanse only deals with a state of emergency in which the security 
of India is threatened either as a result of war or of internal disturbance. In order to 
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deal with a very serious position like that, it is proposed that the centre shall have 
the right to take over for the necessary time the legislative field allotted to the Pro¬ 
vinces”. (Pari. Deb. Vol. 299, Col. 1935.) 

Even in the absence of a provision in terms of this section in the Dominion Cons¬ 
titutions, it has been iield, tliat the Federal Centre has power in timcis of emergency 
or national peril to invade the provincial legislative field. For instance I.ord Haldane 
delivering the judgment of the Judicial Committee in The Board of CoTtivierce Act, 
1SU9, ((1922) 1 A.C. 191 at p. 197) said that in special circumstances such as a great wai 
or a famine, a subject might become of such paramount and overrrnling i-nportance 
as to justify Dominion action under 8. 91, notwithstanding its falling under 8. 92, 
in normal conditions; and the learned Lord’s obseivation in Fort Frances Tuly, etc. \. 
Manitoba Free Press, 1923 A.C. 695, is also in point:—“The general control of pio- 
perty and civil rights for normal purposes remains with the Provincial Legislatures. 
Hut questions may arise by reason of the special circumstances of the national emer¬ 
gency which concern notliing short of the peace, order and good government of Canada 
as a whole. It may be that it has becomi- clear that the ensis which arose is wholly at 
an end and that there is no justification for the continued exercise of exceptional inter- 
feience and which becomes ultra cues when it is no longer called for. Tn such a case 
the law as laid down for the distribution of power m the ruling instrument would 
have to be invoked.” 

The White Paper of 1933 did not contain any_ piovision coi responding to that 
contained in this section, hut instead had as the fiist subject in the Federal list, ••The 
common defence of India in time of an emergency declared by the Govcrnoi-General’’. 
The question whether the Commonwealth power of “Defence” could in time of war be 
invoked so as to permit interference in matters within the jurisdiction of the States 
came up before the High Court of Australia in the leading case of Farey v. Buriett, 
(21 Com. L.K. 433) where they sustained the validity of a regulation made under the 
War Precautions Act fixing the maximum price of bread in particular localities, by a 
majority of three to two. But the judgments in the case disclosed such 

acute differences of opinion that the .loint Parliamentary Committee recom¬ 
mended the inset tion of a provision in the body of the Act putting 

the matter beyond the pale of controversy. They explained the position thus: “Tha 
intention of this item was to give the Federal Legislature and in consequence the 
Oovernor-Oeneral for the purposes of his personal legislative power, extensive powers 
on the lines of the English Defence of the Realm Act. We fully agree that it is 

essential that such a power should be vesteil In the Federal Authorities, but we are of 

opinion that it should not be left to be deduceil from a schedule of legislative powers. 

but should be the subject of an express provision in the body of the Act.The 

provisions which we recommend in order to place this vital matter beyond doubt should 
make it clear that the emergency power in question is not limited to “defence” in the 
sense of repelling external aggression; but that it covers internal disturbance also, 
and that, where an emergency has been declared by the Governor-General, the Federal 
Legislature may make on any subject laws which will override any laws which conflict 
with them, the Governor-General’s personal legislative power being of course co-exten- 
sivo in this respect with the power of the Federal Legislature. As an additional safe¬ 
guard we would require that every proposal for legislation in the exercise of this power 
should be subject to the previous consent of the Governor-General. We recognise that 
the inclusion of internal disturbance (which should be defined in terms which will ensure 
that for this purpose it must be comparable in gravity to the repelling of external 
aggression) among the circumstances, which in an emergency, will enable the Governor- 
General to confer upon himself, or upon the Federal Legislature, as the case may be, 
the power to invade the exclusively provincial sphere and override provincial legisla¬ 
tion within that sphere, may be criticised as a derogation from the general plan of 
Provincial Autonomy which we advocate; but in the absence of such a power we 
could not regard the Governor-General as adequately armed to discharge the ultimate 
responsibility which rests upon him for the peace and tranquility of the whole of 
India. (,T,P.C. Report para. 238). 

The proclamation of Emergency is mainly intended to clothe the Governor-General 
personally with power to invade the subjects in the provincial field by legislation under 
Ss. 43 and 44. as the quantum of the Governor-General’s personal legislative power is 
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oo-extensivo with that of the Pedeial legislature. See the restrictions on the power 
of the Federal Legislature in the proviso to sub-S. (1). 

The ettect of the proclamation of emergency is so to speuh to transfer the subjects 
eoiitiiined in the Provincial List II to the concurrent list; and principles similar to 
tJiose contained m S. 100 (2) and S. 107 are made applicable to such subjects: 
Sub-S. (2). 

Sub-S. (3) (cj.—If It IS confirmed by a resolution of the Houses of I’arliament 
the duration of the proclamation would be as laid down in the resolution. 

Sub-S (4).—A law made by the Federal Legislature would include an Ordinance 
issued by the Governor-General and a Governor-General’s Act. See S. 311 (6). 

The laws enacted by the Federal Legislature during the continuance of the Pro¬ 
clamation are temporary only and expire after 6 months from the termination of the 
proclamation. Cf., S. 45 and S. 93, where no provision is made in regard to things 
done* during the continuance of the temporary enactment. 

The general rule is that after the expiration of a temporary statute, in the absence 
of a provision to the contrary, no proceedings can be taken on it and proceedings 
already commenced ipso facto determine. Miller’s Case, 1 Wm. Bl. 451, 27 Hals, 
p. 158. 'I'licrcfore olfi'iiccs coinmitteil against temporary Acts must be prosecuted and 
puiiislied before the .Act expires and as soon as the Act expires any proceedings 
which are being taken against a person will ipso facto terminate”. (Craics on Statute- 
Law.) 

The effect of the saving at the end of the section would liowiier appear to be to 
penult proceedings to be continued in respect of matters which arc concluded piior 
to the censing of the enactment. The language would even sc'ein to sustain a wider 
constiiiction pcru.ilt'ug puiceeilii.gs ti> be staited after the teimination of tlie enact¬ 
ment provided a rigid, has been perfected or a liability incurred prior to that time. 

103. Ii it appears to the Legislatures of two or more I’rovMiccs to 
be desirable that any of the matters emimcratcd in 
Power of bcderal the Provincal Legislative List should be regulated in 
late'fo^r tw^o o°r more Ih'ovinccs by Act of the I'edcral Legislature, 

Provinces bj consent, and if resolutions to that effect are passed by all the 
Chambers of those Provincial Legislatures, it shall be 
lawful for the I'ederal Legislature to pass an Act for regulating that 
matter accordingly, but any Act so passed may, as respects any Province 
to which it applies, be amended or repealed by an Act of the Legislature 
of that Province. 

NO*rES. 

3. 103.—The section is necessitated by the fact that under y. 99, the legislative 
powers o£ a province are confined to the limits of that province, and that if a body 
having jurisdiction within more than one province, e.g., like a Joint Public Service 
Coiuniission for 2 or more provinces, was desired to be act up, there would be no power 
in the provinces to do so. With tlu3 disappearance of a central legislature with power 
to invade tlie provincial field at all points, tliere Iiad necessarily to be dcwiscd some 
inacliiiiery for coordination of policy between the provinces m matteis of common 
concern to them. As the Statutory Committee pointed out, there is urgent need for the 
establishment of institutions for research in the fields of Forestry, Agriculture, 
health problems, all subjects in the Provincial test. This recommendation was endorsed 
by the Joint Parliamentary Committee and accordingly provision has been made for 
the creation of Tnterprovmcial councils by Order in Council (5 135). 

This section would have to be utilised for providing the necessary legislation 
investing these councils with functions and powers. 

The presence of this section obviates the limitation set out in the judgment of 
Lord Atkinson in City of Montreal v. Montreal Street Sailway, Co., (1912) A.C. 333, 
where it is pointed out that inconvenience of provincial administration in a matter 
concerning more than one province does not clothe the Dominion Parliament with 
legislative power in that field. 

The resolutions permitting the Federal Legislature to enact laws in the Provincial 
List with regard to any particular province, have to bo passed by both the Chambers 
of the Legislature of each of tho Provinces, where there is more than one Chamber in 
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any province. It need not be stated that if either Chamber fails to concur in such a 
resolution, the principle or machinery of the joint sitting cannot be applied to tl^e case. 

The section dues not expressly state that a resolution once passed permitting or 
inviting the Federal Legislature to legislate may be revoked, but it would seim that 
such a resolution may be revoked at any time so as to deprive the Fedeial Legislature 
of the power to legislate for that Province in the future. 

104. (1) The Governor-General may by public notification empower 
either the Federal Legislature or a Provincial Legis- 
Residual powers of lature to enRct a law with iCspccttoany matter not 
legislation. enumerated in any of the Lists in the Seventh Sche¬ 

dule to this Act, including a law imposing a tax not mentioned in any such 
list, and the executive authority of the Federation or of the Province, as 
the case may be, shall extend to the administration of any law so made, 
unless the Governor-General otherwise directs 

(2) In the discharge of his functions under the section the Govei- 
nor-General shall act in his discretion. 


NOTES. 

S. 104: Beslduary Power.—Explaining the principle adopted in framing the 
legislative lista and in enacting the machinery devdaed by this section in regard to the 
loeation of the reaiiluaiy power Sir S Hoare said: 

‘‘We found that Indian opinion was very detinitely divided between, speiikiim 
geneitilly, the Hindus who wish to keep the iiredominaut poweia iii the Centre, and the 
Moslems who wish to keep the predominant power in the I’lovinces. The extent of tint 
ieeling made each of these communities look with the gieatest suspicion at the lesidu 
ary field, the Hindus demanding that the residuaiy field should remain with the 
Centre and the Moslems equall} stiongly demanding that the residuary fi»>ld should 
remain with the Piovinees. 


“My Hon. Piiend will believe me when T say that the feeling was very deep and 
very bitter on tliis issue. VVe fried year after year not only in the .Toint Select Com 
mittoo but also in the vaiious Bound Tabic Conferences to biidge the difference, but 
the onlv bridge that wo could find between these two diametrically opposite points of 
view was to have three lists, namely, the Fedeial List, the Provincial List and the eon 
luirent liist, each as exhaustive as we could make it, so cvhaustive as to leave little 
01 nothing for the lesiduary field. T believe that we have aueeeedcd in that attempt 
and that all that is likely to go into the residuary field are perhaps some quite un¬ 
known spheres of activity that neither my Hon. Friend nor I ran contemplate at this 
moment. We find that we have really exhausted the ordinary activities of Govern 
ment in the three other fields. I agree with my lion. Friend that it means eompHea 
tions. I believe that it also means the possibility of increased litigation.” 

The decision of the Governor General that a subject is not covered by the enu 
meiatcd mutters in the three lists would not seem to be final, and the question could 
be eliallenged in the Couits. But having regard to the importance of the subject, it 
is not expected that lie would decide sueli matters without obtaining the advisory 
opinion s)f the Federal Court under S. 213. But his decision allocating the subject— 
if in fact it is. a residue—to the Provincial or Federal Tjegislature is not open to 
question in the Courls. Tlie section states that the Governor Geneial might assign the 
subject ‘either to the Federal or the Provincial I.egislature’ which seems tp taise a 
doubt as to whether ho dan assign such residuary subject td the concurrent list. It 
is however submitted that he can assign it t’o any of the three lists. 

105. (1) Without prejudice to ihe provisions of this Act with respect 
^ to the.legislative powers of the Fedetal legislature, 

val nShli AcUo Provisionihaybcmadefe^Act of that LegFsiMure 
Indian naval forces. applying the Naval Discipline Act 'to the Indian 

navalforces and, so long as provision’ fojplihat liur-* 
pose is made'either by an Act of the Federal Legislature or ^y an fexistfng 
Indian Taw, the Naval Discipline Act as so applied shall have effect if 
references’ therein to His Majesty’s havy Una His Majesty’s s’hips included 
t>efere!i'c'es to His Majesty's Indian Inavy a!nd the ships thereof, subject 
however—‘ - ' • '.;i ; ,i i . ■ 
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(а) in the application of the said Act to the forces and ships of the 
Indian navy and to the trial by court martial of officers and men belonging 
thereto, to such modifications and adaptations, if any, as may be, or may 
have been, made by the Act of the Federal or Indian Legislature to adapt 
the said Act to the circumstances of India, including such adaptations as 
may be, or may have been, so made for the purpose of authorising or 
requiring any thing which under the said Act is to be done by or to the 
Admiralty, or the Secretary of the Admiralty, to be done by or to the 
Governor-General, or some person authorised to act on his behalf; and 

(б) in the application of the said Act to the forces and ships of 
His Majesty’s navy other than those of the Indian navy, to such modifi¬ 
cations and adaptations as may be made, or may have been made under 
section sixty-six of the Government of India Act, by His Majesty in 
Council for the purpose of regulating the relations of those forces and ships 
the forces and the ships of the Indian navy. 

(2) Notwithstanding anything in this Actor in any Act of any 
Legislature in India, where any forces and ships of the Indian navy have 
been placed at the disposal of the Admiralty, the Naval Discipline Act shall 
have effect as if references therein to His Majesty’s navy and His Majes¬ 
ty's ships included references to His Majesty’s Indian navy and the ships 
thereof, without any such modifications or adaptations as aforesaid. 

NOT£S. 

Sub-S. (1).—The Federal Legislature has no power to affect the Naval 
Discipline Act, (H. 110). 

This section reproduces the piovisions of S. 66 of the (Joseinment of India Act, 
19iy—which was inserted by the Government of India Navy (Indian Navy) Act 1927. 
The Federal legislatuie is conferred power to "make a law for the regulation or dis- 
<‘ipline of any na\al force laiscd in British India and to members of anil persons 
attached to, employed with or following the force wherever they may be*’ S. 99 (2) (e) 
mpra, thus eliminating the bitter eontroversies that arose in Canada in 1910 when she 
purported to pass legislation oontrolling her newly raised forces assuming that she 
had powers of extra territorial legislation thereto. 

The Adaptation provision in sub 8. (1) is on the lines of the Naval Discipline Act, 
1911 in relation to the Dominions. Of., S. 177, Army Act, 8. 177 Air Force Act. 

Sub-S. (2).—This corresponds with the position of the Dominions under the Naval 
Discipline Act, 1911. 

In the converse case when those serving His Majesty's Navy are transferred to and 
serve in the Indian Navy they are rendered subject to the laws enacted by the Indian 
Legislatures by 8. 90-B, Naval Discipline Act, 1922. 

For the history of the Indian Navy and the legislative provisions thereto see 
llbert Government of India, p. 233. 


106. (1) The Federal Legislature shall not by reason only'of the 
entry in the Federal Legislative List relating to the 
Provisions as to implementing of treaties and agreements with other 
countries have power to make any law for any Pro- 
agreements. vince except with the previous consent of the Gover¬ 

nor, or for a Federated State except with the pre¬ 
vious consent of the Ruler thereof. 


(2) So much of any law as is valid only by virtue of any such entry 
418 aforesaid may be repealed by the Federal Legislature and may, on the 
treaty or agreement in question ceasing to have effect, be repealed as res¬ 
pects any Province or State by a law of that Province or State. 


(3) Nothing in this section applies in relation to any law which the 
Federal Legislature has power to make for a Province or, as the case may 
be, a Federated State, by virtue of any other entry in the Federal or the 
Concurrent Legislative List as well as by virtue of the said entry. 
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NOTES. 

S. 106.—As contrasted with the provision in the American Constitution where 
treaties entered into by the President are regarded as part of the law of the Consti¬ 
tution, (Article VI), a treaty is in British jurisprudence treate*! merely as a contract 
or convention between two nations and does not become a part of the law of the land 
unless by an express Act of the legislative body. A treaty does not confer rights or 
impose obligation between a State and a subject or as between subjects and such 
rights can be conferred only by legislative enactment of a duly competent legislature. 
Of., Walker v. Baird, 1892 A.C. 491. 

“Within the British Empire there is a well-established nile that the making of 
a treaty is an executive act, while the performance of its obligations, if they entail 
alteration of the existing domestic law, requires legislative action. Unlike some 
other Countries, the stipulations of a treaty do not within the Empire, by virtue of 
the treaty alone, have the force of law”. A.-G. for Canada vs. A.-G. for Ontario, 1937 
A.C. 326 (347). 

In the case of a unitary Constitution the pioblem of legislation in this regard for 
the implementing of treaties is comparatively simple. But in a Federal Constitu¬ 
tion the problem assumes great complexity. The question has been whether the power 
conferred to enter into treaties carries with it, as incidental theieto, a power to 
invade provimdal subjects to enable the Dominion to implement the treaty! 

The British North America Act f*. 132 provides. 

“The Parliament and Government of Canada shall have all powers necessary or 
proper for performing the obligations of Canada or of any Province thereof, as part of 
the British Empire, towards Foreign countries, arising under Treaties between the 
Empire and such foreign countries.” 

On a construction of this section it has been held that in cases coming within its 
scope, i.e., where the obligations arise under a treaty between the British Empire and 
Foreign countries as distinguished from cases where Canada itself is a party to the 
convention or treaty, the Dominion Parliament has power to enact implementing 
legislation; notwithstanding that in pait it might trench on subjects exclusively 
assigned to the Provinces. (The Itadio Broadcasting cose, 1932 A.O. 304, and the 
Aeronasitics Case, Ibid., p. 54.) In cases however where the treaty in question does not 
fall within 8. 132, there is no power to override the normal distribution of powers 
under Ss. 91 and 92; a position similar to that contained in this section. A.-G. for 
Canada v. A-G. for Ontario, 1937 A.C. 326. It is submitted that it is not correct to 
speak of the Radio and the Aeronautics cases as having been overruled by the Labour 
Conventions case last mentioned. Of course, with the emergence of the new Interna¬ 
tional Status of the Dominions consequent upon the Statute of Westminster, there 
would be no scope for the rule in the earlier cases in 1932 A.C. 

Under this section, the law would be different and there would not be power to 
invade Provincial subjects except with the consent of the Governor, which presumably 
means the Governor on the advice of his Ministers. In the result, therefore, if the 
Federal authority desires to enter into a treaty which requires legislation affecting a 
province or State for its implementing, and the subject is one which does not fall 
under any enumerated head of Federal Legislative power, it would have to take the 
previous consent of the province before entering into such treaty or insert a condition 
in the treaty rendering the assent of a Province necessary for its coming into effect. 

As however most of the subjects which are likely to be the subject matter of 
international agreement have been included in the concurrent list, the difficulty has 
been greatly reduced if not altogether eliminated. 


107. (1) If any provision of a Provincial law is repugnant to any 
provision of a Federal law which the Federal Legis¬ 
lature is competent to enact or to any provision of an 
existing Indian law with respect to one of the matters 
enumerated in the Concurrent Legislative List, then, 
subject to the provisions of this section, the Federal 
law, whether passed before or after the Provincial law, or, as the case 
may be, the existing Indian law, shall prevail and the Provincial law shall, 
to the extent of the repugnancy, be void. 


Inconsistency bet¬ 
ween Federal laws 
and Provincial, or 
State laws. 
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(2) Where a Provincial law with respect to one of the matters enu¬ 
merated in the Concurrent Legislative List contains any provision repug¬ 
nant to the provisions of m earlier Federal law or an existing Indian law 
with respect to that matter, then, if the Provincial law, having been reserv¬ 
ed for the consideration of the Governor-General or for the signification 
of His Majesty's pleasure,has received the assent of the Governor-General 
or of His Majesty, the Provincial law shall in that Province prevail, but 
nevertheless the Federal Legislature may at any time enact further legisla¬ 
tion with respect to the same matter: 

Provided that no Bill or amendment for making any provision 
repugnant to any Provincial law, which, having been so reserved, has 
received the assent of the Governor-General or of His Majesty, shall be 
introduced or moved in either Chamber of the Federal Legislature without 
the previous sanction of the Governor-General in his discretion. 

(3) If any provision of a law of a Federated State is repugnant to 
a Federal law which extends to that State, the Federal law, whether pass¬ 
ed before or after the law of the State, shall prevail and the law of the 
State shall, to the extent of the repugnancy, be void. 

NOTES. 

S. 107.—This section denis with the topic of the repugnance of Feileiul and Pro- 
ucial liegialatiou in the liold of the concuirent list. The lirst suh-scction enacts the 
•cdoininunco of i’edeial legislation m the event of repuguanco and for this purpose 
listing Indian h'gislntion is placed on the same footing as future legislation. In 
‘Spoct of tins inattoi, the following propositions which have boon established by the 
decisions on lliw Australian <Joii«titution, where the luuin enumeration is of the list 
of concurroiit subjects and where by reason of fct. 100 predominance is given to Ooiu 
momvealtli legislation in the event of lepugnaiicy, may be taken as applicable to the 
oircumstaiu'es lierej with the modification necessitated by the section plac _ 

Indian Tiaw in the same position as Federal legislation. 

1. The power of a State or a Province to legislate is not cut down until the 
Fi-deral T.cgisluture intervenes by appropriate legislation. 

2. The State or Provincial law may be only partially superseded by Federal 
legislation and it is only to the extent of the inconsistency that tlio Fi'deial legislation 
predominates. 

3. Fodoinl Legislation may result in placing a conciirront obligation on the 
individual existing side by side with an obligation of a piecisely similar chavactei-- 
in which event both laws would operate, e.gr.. land and income-taxes. 

4. Where a State or provincial law is enthely supcrsedeil by the exercise of the 
legislative jiovvci of tlie Federation, that splieie of legislative activity becomes in ri'.s- 
pect of that .subject-matter transformed into an exclusive power of the Federation. 
f/See Kerr on Law of Australian Oonstitution.] 

The last proposition must hero be qualified by the provisions of sub-S. (2) which 
estahlislies a machinery for the Provinces to cxeiviae jurisdiction in such a field, a 
provision absent in tlie Australian Constitution. 

Competency of Federal Legislature to repeal Provincial enactment.— 

luj authority to repeal any provincial enactment dinctly, even though the subject- 
matter of the legislation he one falling within its legi.slative competence in the coii- 
eiirreiit field. The abrog.ition of a I’roviiici.il Act by the Federal I.egisjaturc can only 
be effected where there jtxists ’.repugnancy belvv'eCn its ! prov isions and those of 
■tbe i’rovincial legislation, and if the exishmee of'the rt?pugn&ncy is a matter of doubt 
oi dispute, the controversy would have to be settled by-the judiciary alonei, and cannot 
bo .resolved by the Federal Legi-slatiirc- Sec r.-l- Cr- for Ontario y. A. G- for Camdor 
lS9ft 346 at p- 366.' , 

■ . j'lEffect of Repeal of Federal Act.-^Would- the repeal of a Federal Act on a 
matter 'included in Uie dojicuirent fist fevive a. Provincial' Act which was in eonflidt 
with or„wis ‘su^rstfdcd lihi FetKrgl Lcgihifttioii ? fft ir-gubmitted that' the effect of 
.S. 107 being mcrclv to .supersede the. ’provincial law to the-e.xtcnt of the repugnancy 
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and not to diminish the power of the province in concurrent matters, it would re\ive 
in the circumstances stated, without any necessity for re enactment. It is true that 
the expression used to describe the provincial legislation in the event of the repugnancy 
is "void” but it is ‘void’ only so long as it continues to lie repugnant to a Federal Act, 
and when the inconsistency is removed by the repeal of the Federal cn.-ictment, the 
law which was previously ‘void’ to the extent of the repugnancy would n-sume its 
full force and effect. Cf- A- G. for Ontario v. A- G. for Canada, 1898 A.C. 3481 at 
367. 

Suh-S. (2).—This introduces a novel machinery for enabling the Provinei''! legis¬ 
latures to supersede a Federal Law on a matter witliin the concurrent bst, and the 
proviso enacts the restriction subject to which the Feder:il Tjegislature may again 
supersede Provincial Legislation on the same topic. In assenting to Provineml Bills 
reserved for his assent under this sub-clause, the Governor-General is by para. XI f of tin- 
instrument of Instructions, directed "to have duo regard to the importance of preserv¬ 
ing substantially unimpaired the uniformity of Law wTiicli the Indian f'odes have 
hitherto embodied”. 

Sub-S (3).^—S. 101 restiiets the power of the Federal Legislature in relation to 
Indian Ktates to legislation in strict conformity to the limits and condition.s imposed 
by the tcrm.s of the Instiumont of Accession, and this sub-section emiets the supreniai'v 
of such valid Federal T.egislation over State legislation vvhieii is repugnant to or in- 
consistent with it. 

Repugnant.—“Kcpugiiant” mc.ins "inconsistent with” <ir “contrary to". Such 
coiitranetv' may be in iiuahty. in matter or in respect of the form prcscribcil. l'o',ter's 
loyc. (11 Coke Rop. 56 11). .According to Higgins, J., repugnance must inv'olve either 
directly or ultimately a contradictory proposition, probably contradictory duties or 
contradictory right.s. (A.-G. for Queensland v A.-G. for Coniniomoealth, 20 
Coni. L.K. 148,at p. 178). Jii other words there must be a direct collision between 
the provi.sious in the two etiactmepts before they can be pronounced to be repugnant 
to each other. He further clucklatcd his proposition in these words in his dissenting 
judgment in Clyde Engmecring Co. v. Coburn, (37 Com.L.R. 466). "Etymologically 
things arc inconsistent when they cannot .stand together at the same time; anti one law 
is inconsistent with ntiothcr law when the command or power or provision in the 
one law conflicts directly with the command or power or provision in the 
other. Where two legislatures operate over the same territory and come into 
collision, it is necessary that one should prevail, but the necessity is confined to actual 
collision as when one legislature says "do” and the other says “don’t”.” 

His view therefore approximates the position to what is required to constitute 
an implied repeal of earlier by later enactments. In fact he cites the' decision in. 
Kuhier's case, [(1891) , 2 Q.B. 267] in support of his theory. A. L. Smith, L.J., 
enunci.'ttcd the rule as to implied repeal thus in Kulnier v. Phillips, [1891) 2 Q.B. 
267]: "A repeal by implication is only effected when the provisions of a later 
enactment arc so inconsistent with or repugnant to tho provision or of an earlier one 
that tho two cannot stand together. Unless two Acts arc so plainly repugiiartt to 
each other that effect cannot he given to both af tjie same time, a repeal w’ilf not he 
implied; or unless there is a necessary inconsistency in the two Acts standing together”. 
The test that Is suggested hy these cases is whether it is 'possible to obey the two 
law's togethci—or whether there is such ah inconsistency that it is not possible 
to do so. ... 

A contrary view however has been'taken 'in the Australian Courts as to what, 
constitutes repugnancy. As .was-' explained in the majority judjptient in Clyde 
Bitgtnccnmg Co- v, Coburn, (37 Com,L.R.‘466) the test whether it is humanly possible' 
to obey both the laws is not a final or decisive test of the matter.” Two enactments maj-., 
be inconsistent although ,obc^Icpcc to.eaijh of them may "be,! possible-without disobeying 
the other. Statutes may do more than impose duties, they .may for instance confer 
rights and one statute is inconsistent with another when it takes awtyj' a flgKj Conferred 
by the'other even though the rights he'oiie which may'he wiaived'or abjlndoned without 
disobeying the statute which 'cdftferfed ib”^- Arid * TsK'acst speaking'of- types of 
repugnancy said "If a competent legislature expressly or impliedly evinces its intention 
to cover the whole field that is^'a 'conclusive test of inconsistency where another 
legislature assumes to enter to any extent upon 'the same field. If. sueh a (position 
18 
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is established the inconsistency is demonstrated not by comparison of detailed provi¬ 
sions but by the mere existence of the two sets of provisions. Where that wholesale 
inconsistency <Iocs not occur, but the field is partly open then it is necessary to enquire 
fuillier and possibly to examine and contrast particular provisions- ... It is 
jilaiii that it may be (|uite iiossiblc to obey both 'imply by not doinftf what is declared 
by cither to be unlawful and yet there is palpable inconsistency”. Even the majority 
ludgmcnt in the CMc lingineertng tasc, states that the rule of construction laid down 
bj them is identical with the rule for determining implied repeals in England. But the 
test of ‘‘ribedicnce” has been favoured as a test in Flannagan \. Shaw, [(1920) 
.IK. B. 96 C.A.), which has since been followed in Wallwork v- Fieldiiuj, (1922)' 
2 K.B. 66 C. a test which was laid down as early as 1878 in Hill v. Hall, (1 
Ex.l). 411). 

So that if the English rule of construction regarding implied repeals were applied 
to the determination of inconsistency under this section the test of obedience will be 
a conclusive test. It w'oiild also seem that the best of obedience would be in 
consonance with the proper construction of the iloctrine of the "occupied field” 
enunciated by the Judicial Committee in Forkc.t \. A. G- Manitoba 1937. A-C- 260 at 
pp. 273, 274. It would be a point for consideration whether the view of the majority in 
the Clyde Ftujinecring Case, was not unconsciously tinged by the American doctrine 
of immunity of instrumentalities, notwithstanding the rejection of that doctrine by 
the \u.stralian High Court in the F.ngineer’s case, (28 Com.L.K. 129). 


CHAPTER II. 

Restrictions on Legislative Powers. 

.Sanction of Cover- 108 (1) Unless the Governor-General in hts 
discrction thinks fit to give his previous sanction, 
certain *^**^”e^*slafive there shall not be introduced into, or moved in, either 
proposals. Chamber of the Federal Legislature, any Bill or 

amendment which-— 

(o) repeals, amends or is repugnant to any provisions of any Act 
of Parliament extending to British India; or 

(b) repeals, amends or is repugnant to any Governor-General's or 
Governor’s Act, or any ordinance promulgated in his discretion by the 
Governor-General or a Governor; or 

(c) affects matters as respects which the Governor-General is, by 
or under this Act, required to act in his discretion; or 

(d) repeals, amends or affects any Act relating to any police force; 
or 

(e) affects the procedure for criminal proceedings in which Euro¬ 
pean British subjects are concerned; or 

(f) subjects persons not resident in British India to greater taxation 
than persons lesident in British India or subjects companies not wholly 
controlled and managed in British India to greater taxation than companies 
wholly controlled and managed therein; or 

(^) affects the grant of relief from any Federal tax on income in 
respect of income taxed or taxable in the United Kingdom. 

(2) Unless the Governor-General in his discretion thinks fit to give 
his previous sanction, there shall not be introduced into, or moved in, a 
Chamber of a Provincial Legislature any Bill or amendment which— 

(a) repeals, amends, or is repuraant to any provisions of any Act 
of Parliament extending to British India; or 

(b) repeals, amends or is repugnant to any Governot-Generars Act, 
or any ordinance promulgated in his discretion by the Governor-General: 
or 

(c) affects matters as respects which the Governor-General is by or 
tmder this Act, required to act in his discretion; or 
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(d) affects the procedure for criminal proceedings in which 
European British subjects are concerned; 

and unless the Governor of the Province in his discretion thitiks fit 
to give his previous sanction, there shall not be introduced or moved any 
Bill or amendment which— 

(i) repeals, amends or is repugnant to any Governor’s Act, or any 
ordinance promulgated in his discretion by the Governor; or 

(ii) repeals, amends or affects any Act relating to any polics force. 

(3) Noting in this section affects the operation of any other pro¬ 
vision in this Act which requires the previous sanction of the Governor- 
General or of a Governor to the introduction of any Bill or the moving of 
any amendment. 

NOTES. 

S. 108.—Under the Govcrnmont of Tndia Act 1915, wJiicIi consolidated eailier 
enactments on the point, the pievioiis consent of the Gov«*rnor-(ieneral was requisite 
to the introduction of legislation affecting religi'on, religions usages and rites. (Vuir 
S. 67 (2) (i) and Cf., Reservation of Bills—Rules—Notes to S. 7? nn/iC. This restric¬ 
tion has been omitted here on the ground that legislation of tlm type should be intio- 
duced on the full and unfettered responsibility of Indian Ministers, and on the ground 
that in a matter of that sort it was undesirable that their responsibility should be 
shared by the Governor or Governor-General. See J.P.O. Report para. 141. 

Sub-S (i) (a).—Explaining the machinery of this section and in particular the 
matters mentioned in Q. (.a) the Attorney-G^neral said: 

“S. 65 (of the Government of India Aet, 1915) provides that there shall be no 
power to make a law repealing or affecting any Act of Parliament passed after I860. 
S. 84, of the Government of India Act says that if any Act is passed which does repeal 
or affect an Act of Parliament passed after 1860, it shall be void to the extent of the 
repugnancy. 

“Now the question arises as to what powers the provisions of this Bill will Ki\c 
the Federal Legislature in relation to an Imperial Act of Parliament. The Govern¬ 
ment might take one of throe courses. The first course possible is that they should 
maintain the existing position. That is to say, that the position as it is under Ss. do 
and 85 of the Government of India .\ct, would remain and any Act which was repug¬ 
nant to an Imperial Act of Parliament would be impossible or, if passed, would be 
void. The second course would be to give the Ptnleral Legislature full and unrestricted 
powers to do what they like with an Imperial Aet of Parliament; in other words, to 
give them the full freedom of legislation which is now conferred upon a Dominion 
like Canada to take advantage of the full use of the Statute of Westminster. That 
is the second couise. The Government do not propose either of those courses. They 
neither propose to restrict the Indian Legislatures in the way in which they are at 
present restricted, nor do they propose to give them the full freedom to legislate 
irrespective of anything that the Imperial Parliament may have done or may do in 
the future. The Government propose, as the Bill shows, to take the middle course. 
The proposal is to select certain subjects and rule them out of the competence of the 
Indian Legislature. In no circumstances can a Bill touching these matters in S. 110 (b) 
come within the competence of the Indian Legislature. The proposal then is that, 
subject to the ruling out of these matters, the Indian Legislature shall be competent 
to legislate with the previous sanction of the Governor-General in his discretion. That 
is the provision in sub-S. (1) of Q, 108- But there is another safeguard which Hon. 
Members have not noticed, perhaps they overlooked, and that is that by the Instru¬ 
ment of Instructions the Governor-General ia directed by para. 27 (para. 13) not to 
assent to— 

“any Bill the provisions of which would repeal or be repugnant to the provisions 
of any Act of Parliament extending to British India”. 

Such a Bill be reserved— 

“for the signification of Our pleasure”. 

“There is a similar provision in the Instrument of Instructions to the Governor in 
para. XVIII. Therefore, in so far as any Bill which is introduced which is repugnant 
■to an Act of the Imperial Parliament, or which deals with any of the matters referred 
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to in pani. {b) of Cl. ilO, it is outside the competence of the Indian Legislature 
altogctlicr. If, on the other hand, it is a Bill which does not deal with any of these 
mattcis it IS still subject to ‘he safeguard of securing the sanction of the Governor- 
V, IK 1 Ml lu his discretion. The Hon. Member for Mid-Bedfordshire says that that does 
not move him in the least; that he regards it as of no consequence. I do not agree 
uith him. But even assuming that is of no consequence there is a provision at tht- 
other end that the legislation shall be reserved, which will mean that the view of Hts 
Majesty’s Ministers in this counUy will prevail. Over and above all this there is the 
provision in para, (a) of Cl. 110 that— 

“nothing in this Act shall bo taken to affect the power of Parliament to legislate 
loi Itritish India or any part thereof". {Farl- Deb- Vol. 299, Col. 1977). 

Sub-S. <1) (h ).—The reason for the restriction is tliat such Acts or Ordinances have 
been passed in tlio exercise of the discretion of the Governor-General. 

Sub-S. (1) (c).—This provision is based on a principle similar to the previous clause. 
This area, it would be seen, is outside the sphere of Ministers and m whicli the 
(Jo\ernor-General is directly responsible to the Heeietaiy of State and Parliament. 
Of., S. 14. The Bill however proposed to include in this sub-clause onl> the reserved 
departments; but the whole area of iliscretionary powers was brought into the clause 
b\ .ini' luiment (Inriiie the ('onimittee st.ige on the ground th.it it was a drafting 
ariiciidiuent. 

Sub-S. (1) (cl).—“Tina Joint Select Committee regarded it as essential as one of the 
safeguards for the police, that legislation dealing with the internal orguni/.ation and 
discipline of the police should only be introduced with the Governor-Gcncrars previous 
:is.sent. 'riieii reason was that the morale of the police depended so much upon, the 
Rules and Acts, govennug the organization of the police in India that rash meddling 
either with the lules or with police legislation, might in a sliort time destroy the 
morale of the police and mm the organisation. The ,Joint Committee therefore came 
to the opinion, and the Government very strongly agree with them, that legislation of 
this kind should oiih he introduced with the previous assent of the Governor-General.” 
/•(irJ. Dch. Vol. Col. 19K9. 

Sub-S. (1) (e). —The present provisions in the Criminal Procedure Code, represent¬ 
ing as they do the coinpromi.se arrived at by the Bucial Discrimination Committee ni 
li>23, iiavo been found to work smoothly and without producing dissatisfaction to the 
coiiimunities concerned. The intention is that if the state of affairs now prevailing 
is proposed to be changed, the Governor-General should he a party to and shari' in the 
responsibility for introducing such legislation. 

Dlscilminatory Taxation of British Subjects in United Kingdom: 
Sub-S. (1) (f).--“This deals with a question which is the subject of 9. 112. 9. 112 pro¬ 
vides against any diseriininatory taxation of British subjects domiciled in the United 
Kingdom, hut there is a possible gap in the provision for this reason: It might be 
possible to allow a person to earn money and save money by carrying on a jirofcssion 
or conducting a trade wliile he was resident in India, and then, after ho has ceased to 
be a resident in India, to impose upon him or people of his class discriminatory taxa¬ 
tion almost of a penal nature by reason of its seventy. It is proposed by this sub- 
sertion to require the previous sanction of the Govevuor-General, in his discretion, in 
tlie case of legislation which subjects persons not resilient in British India to greater 
i.ixalitJii than persons resident in Bntish India- It applies to companies—which are 
dealt with under 9. 112—as well as to individuals. • 

"A great deal of thought has 1)cen given to the best way of dealing with the 
.subject. It might possibly liave been dealt with by some enactment to the effect 
that non-resident persons were to be treated, for purposes of taxation,- as if they were 
resident iiersoiis and then preventing that provision from being altered. But that 
course seemed likely to result in tying the hands of the Indian Legislature too tightly 
and preventing them doing eertain things which were perfectly legitimate and proper. 
The House probably knows that the taxation of non-residents is adopted by a great 
many countries, in varying degrees of severity, and the idea in this case is not to 
hamper the Tndian Government as regards tlie imposition of any necessary taxation 
which may be described as reasonable. The object is to prevent discriminatory laxa- 
tion in the case of non-resident persons of such a character tliat it exceeds the bounds 
of renaonablcness—wliatever may be the practice in the ease of some countries with 
which wo are familiar at the present time. 
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“Another suggestion was that we ttiight lead to the desired result by some provision 
ns to reciprocity. Hut it is very difficult to devise measures of reciprocity. The diff¬ 
erences between Indian taxation and our taxation are so great that it is piactically 
impossible for a draftsman to devise a form of words which will lay down a basis of 
reciprocity, in such a way as to ensure the desired result, it has thcrefort' been foun<l 
necessary to fall back upon the somewhat elastic provisions of Cl. 108 and to give the 
Governor-General the power to withhold the necessary previous sanction fro^n any 
legislation imposing penal taxation upon non-residents. If the taxation is of a com¬ 
paratively mild character, the Governor-General, no doubt, would not feel that it was a 
matter upon which he needed to intervene, and he would, presumably, m that ease, 
give his previous sanction.” {Pari. Deb. Vol- J02, Cols. 8S3-H54). 

Sub-S. (1) (g).—Vide S. 41) of the Indian income Tax Act which piovides for the 
relief. A Bill or amendment seeking to alter tliis law would neetl the (iovernor-lletieriirs 
previous sanction. 

Sub-S. (2).—This deals with the introduction of legislation in l■*l■ovln.,ial Legis¬ 
latures which needs the previous consent of the Governor-Gotieral. It singles out those 
provisions of siib-B. (I) which could eomo within the purview of Provincial Legisla¬ 
tures, regard being had to tlie Provincial List, and re.|iiires in then case the pievious 
sanction of the Governor-General. 

If the requisite consent has not heen obtained in respeil of this class of legis¬ 
lation, and such a bill has not been reserved for the consideration of the Governor- 
General BO as to receive his assent, the mere assent of the Governor does not ouie the 
irregularity of the absence of previous sanction. »SVc S. 109 (2) (h). 

The principle of tlie curative provision in S. 109 is that the assent of the authonty 
vvhose pievious consent was necessary or that of a higher authority cures the irregu¬ 
larity caused by previous sanction not being obtained in a ease where such sanction 
is required. The assent of a lower authority, however, does not cure the irregularity. 


109. (1) Where under any provision of this Act the previous sanc¬ 
tion or recommendation of the Governor-General or 
Requirements as to of a Governor is required to the introduction or pass- 
sanctions and recom- ^ qj. moving of an amendment, the 

Suded*as*matters*oC S'^ing of the sanction or recommendation shall not 
procedure only. be construed as precluding him from exercising 

subsequently in regard to the Bill in question any 
powers conferred upon him by this Act with respect to the withholding of 
assent to, or the reservation of, Bills 

No Act of the Federal Legislature or a Provincial Legi.slaturc, and 


no provision in any such Act, shall be invalid by reason only that some 
previous sanction or recommendation was not given, if assent to that Act 


was given— 

(o) where the previous sanction or recommendation required was 
that of the Governor, either by the Governor, by the Governor-General, or 
l;^y His Majesty; 

(6) where the previous sanction or recommendation required was 
that of the Governor-General, either by the Governor-General, or by His 
Majesty. 

NOTES. 


S. 109.—Sub-S- (1): This is enacted ex abmdanti cautcla. 

Sub-S. (2) This generally reproduces thw provisions of the Government of India 
Act, 1919, S. 80-A (.8) proviso. See, further. Notes to sub-S. (2) of previous section. 


Savings. 110. Nothing in this Act shall be taken— 

(a) to affect the power of Parliament to legislate for British India, 
or any part thereof ; or 

(&) to empower the Federal Legislature, or any Provincial Legis¬ 
lature— 

(i) to make any law affecting theSovereign or the Royal Family, or 
the Succession to the Crown, or the sovereignty, or dominion or suzerainty 
of the Crown in any part of India, or the law of British nationality, or the 
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Army Act, the Air Force Act, or the Naval Discipline Act, or the law of 
Prize or Prize courts; or 

(il) except in so far as is expressly permitted by any subsequent 
provisions of this Act, to make any law amending any provision of this 
Act, or any Order in Council made thereunder, or any rules made under 
this Act by the Secretary of State, or by the Governor-General or a Gover¬ 
nor in his discretion, or in the exercise of his individual judgment; or 

(lii) except in so far as is expressly permitted by any subsequent 
provisions of this Act, to make any law derogating from any prerogative 
right of His Majesty to grant special leave to appeal from any court. 
NOTES. 

S. 110: (a) Saving of Power of Parliament.— Tlic creation of representative 

Icgisl.iiiiie.s and the grant to them of lcgislati\e powers do not affect or derogate from 
the power.s of Parliament to legislate for the Colony or area. 

“The Colonial Laws Validity Act, 18(55 has the effect of preserving the right of 
the Imperial I’arlianicut to legislate for tho Colonies, notwithstanding the grant of 
Legislative power on the subject-matter to the Colony”. E.\ parte Marais, 1902 A.C. 
51. Tins sub-sect 1011 exjuessly piovides what the Privy Council deduced from the im- 
plieatinim of the Colonial Laws Validity Act. 

Having regard to the restricted powers conferreil on the Indian Legislatures and 
m view of tlie denial of power in them to alter the Constitution, it is to Parliament, 
lliat one has to turn to liheialiac the Constitution. In the Federations which have 
sprung up in tho Iliitish Empire up to now (ignoring the conditions of the Federated 
Malaya States which <!annot be termed as within the British Empire) all the federat¬ 
ing units have been within the Sovereignty of Parliament; and whether as a matter 
of ])rud(*nee, r.\pediency or convention, Parliament would sm moUi enact legislation 
npplicablo to them or not, tliere (,ould never be any doubt about the U/fal eapanty of 
Parliament to pass legislation affecting both the centre ns well ns the units. But lieie 
ill India we are faced viitli a federation in which a considerable number of the units 
.ire outside Parliamentary Sovereignty. It thus introduces a complication and pro- 
iliices effects not only in the sphere of those matters which deal with the Indian States 
and their position in the Federation, hut also those applicable wliolly to British India 
ns well. For by reason of S. (i (.5) read with the 2nd Schedule, certnin matters which 
relate wholly to British India are protected from alteration by Parliament; and so 
long as Parliament desires to keep the Federation functioning, in the form now created. 
Parliament’s powers of altering the Constitution is dependent on the consent of the 
Federating States. There is thus imposed by S. 6 (5) a quasi-legal fetter on the 
powers of Parliament, if one might use that expression, just of the same type 

imposed by S. 4 of the Statute of Westminster 

Sub-Cl. (b) (1).—Tho sub-elanse selects and sets out tho restrictions on the powers of 
the Indian Legislature under S. 65 (2) of the Government of India Act, 1915-19, and in 
addition certnin other provisions wliich do not concern local matters hut are of 
Imperial significance. 

Sovereignty Dominion or Suzerainty of the Crown in any part of India.—The 

Legislatures, therefore would have no power to authorise or confirm the cession of 

territory. As to the power of the Crown to cede territory in time of peace see 

Damodhar Khan v. Droram Khanji, I.L.B. I Bom. 367; and Lakshmi Narain v. 

Pratah Singh, 2 All. 1. It may be noticed that assent of Parliament was obtained for 
the Cession of Heligoland in 1890. The Indian Legislature is forbidden to affect the para- 
mountcy rights of the Crown in regard to the Indian States and except as provided 
by this Act, powers exercisable under the Foreign Jurisdiction Order in Council 1902. 
(issued under the Foreign Jurisdiction Act. 1890) are beyond its competence. This 
restriction is only by way of caution for the Indian Legislature under S. 99 is em¬ 
powered to legislate only for British India and for the Indian States in so far as they 
arc covered by the Instruments of Accession of the respective States. 

Sub Ol. (b) (11).—As to the use of the expression “subsequent provisions” see Notes 
to S. 83 supra. 

The power to alter the Constitution has always been held to be conceded to Colonies 
and Dominions from the beginning of responsible Government, and when Boothby, 
C..T., of Australia questioned its existence, the Colonial Laws Validity Act, 1865, S. 5 
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expressly enacted: “Every reprcsentatiTe legislature shall lu icspect to the Colony 
under its jurisdiction have and be deemed at all times to have liad full power to make 
laws, respecting the Constitution, powers and proeetlure of such legislature provided 
that such laws shall have been passed in such manner and form as may from tc time 
be required by any Act of Parliament, Letters Patent, Order in Council, or Colonial 
Law for the time being in force in the said Colony.” The term ‘representative legis¬ 
lature' is defined as signifying any Colonial Legislature whii'h shall comprise a legis¬ 
lative body of which'one half are elected by mliabitants of the Colony" and the term 
‘Colony’ is defined so as to exclude India. 

It would be apparent that this can apply only to Colonies wheie the powei-* of the 
legislatures are not enumerated and restricted to particular .subjects onh as in 
Canada. 

Australia.—The only limitations imposed on Colonies like the Aiistrahiin States, 
in the matter of alteration of their Constitutions, it would be seen, is that the law 
.should be passed m siich matian- and form as is required by Act of Parliament, etc. In 
that sense, the Dominion Constitution could be said to be semi-rigid or to adopt the 
phraseology in Maca/n ley v. King, ltt20 .iLC. 691, of the ‘controlled type'. 8. 128 of the 
Australian Constitution assumes the existence of the power and enacts the iiiannei 
in which the power of alteration has to be exercised by lequiring an absolute majority 
of each House and a referendum before it can be effective. 

Canada.—As stated already in the case of a constitution like tliat of Canada, wheie 
the powers of the Dominion and State Pailiaments are confined to those enumerated in 
the Act, it would be clear that without express mention there cannot be an alteration 
of the Constitution; and therefore in the case of Canada, even in small matters re¬ 
course to the Imiierhil Parliament has been nei’essary for effecting changes. Nor is the 
jiosition bettered by the Statute of Westminster. For 8. 7, expressly saves from the 
operation of tlic Act, the repeal or amendment or alteration of the British North 
America Act, or any Order, Rule or Regulation made thereunder. 

In the case of the Provinces of Canada, however, express power is granteil tO' 
amend the Constitution from time to time except as regards the office of the Lieutenant 
Oovernor. 8. 7 was inserted in the Statute of Westminstei 1931, because the Pro¬ 
vinces and the Dominion could not agree on the matter and left it for future solution. 

Under this Act.—V>'ith the scheme of the distribution of exclusive legislative 
powers to the several legislatures created by the Act on the model of Canada, 
it was perhaps inevitable that there could be no power to alter the constitu¬ 
tion, for each legislature could exercise its legislation only within a field 
demarcated and circumscribed by the Constitution Act. It is therefore 
inherent in the scheme that the internal distribution of powers could not 

be altered by any legislature or any combination of legislatures. But that 

would not affect the alteration of provisions which do not affect the distribution of 
powers, but merely impose restrictions on the legislatures in the field of the poweis 
committed to them. 

The White Paper 1933, in Para. 110, indicated that the Constitution 
Act could be amended by the Legislatures so far as it was thereby permitted. 

IVheii the matter however came before the Joint Select Committee they 

stated: “We are satisfied that, though there are various matters in the 

Constitution Act which after an interval of time, might in principle be left 

quite appropriately to modification by the Central or Provincial Legislatures, as the 
case may be, as subsequent experience may show to be desirable, it is not practical 
politics here and now to attempt to confer such powers upon them. It would be 
necessary, not merely to decide what matters could thus bo dealt with, but also to 
devise arrangements to ensure that the various interests affected by any proposed 
modification were given full opportunity to express their views, and that changes 
which they regarded as prejudicial to themselves could not be forced upon them by 
an inconsiderate majority. With a Constitution necessarily so framed as to preserve, 
so far as may be, a nice balance between the conflicting interests of Federation. 
States and Provinces, of minority and majority, and indeed, of minority and minority, 
and with so much that is unpredictable in the effects of the inter-play of these forces, 
it is plain that it would be a matter of extreme difficulty to devise arrangements likely 
to be acceptable to all those who might be affected; and it would probably be found 
that the balance could only be preserved, and existing statutory rights only guaranteed, 
by a number of restrictions and conditions upon the exercise of the Constituent Powers 
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whieii would make them in practice unworkable. But, whether or not this can reasona¬ 
bly be regarded as a defect m the Constitution Act, we do nut think that the question 
is one of immediate iinportajce, since we should have felt bound in any event to re- 
ruiiimend that the main provisions of the Act should remain unaltered for an appreciable 
period, in order to ensure that the Constitution is not subject at the outset to the 
disturbances which might follow upon hasty attempts to modify its details. 

“We think, howevei, tliat a plan whereby the new Legislatures can be associated 
with the modification hereafter of the provisions of the Act, or of any Order in Council, 

1 elating to the composition and the size of the Legislatures or the qualifications of 
I'lectors, IS very desirable. (J.P.C. licpoit paras. 375 & 380.) 

The proccduie outlined by them is that specified in S. 308. (Kee further Xotes to 
S. 308). 

The woids “in liis discretion and m the exercise of his individual judgment’' must 
be ri'ad distiibutively so as to apply not only to the <}o^ernol but also to the 
Covernor-Geiicial. 

Sub-Cl. (b) (ill).—The ‘Exception* at the beginning of the sub-section lefevs to tiie 
proilsions of S. !i0ti (2) whcie powei is conferred on the Federal Legislature to inteil'eie 
with the light of appeal as incidental to legislation enlarging the appellate 
jiiiisdlction of the Federal Court. 

This saving has been necessitated by the grant to the Federal and i’lovincial 
Legislatures of the power to affect and enact provisions repugnant to Acts of Parlia¬ 
ment under S. 108. In Nadan v. King, (1926 A.C. 482) the Privy Oouneil held, the 
Legislation of Canada pur])ortmg to abolish appeals to the Privy Council was invalid 
•IS contravening the terms of the .Tudieial Committee Acts of 183.3 and 1844, and tliere- 
foio falling within the mischief of S. 2 of the Colonial Laws Validity Act’whicli render¬ 
ed the r.egislntion of Colonies reimgnant to Acts of Parliament appliciible thereto 
invalid t(> the extent ot the repugnancy. In Bnlinh Coal Corporation v. King, (1935) 
A.C. riOO anil in Voor v. ,1. G. for Innh Free Stale, (193.*) A.C. 484 the Privy (’oiincil 
held that with the enactment of the Statute of Westminstei repealing as to (he 
Dominions, the liiiiitadons on their Legislative powers imposed by the Colonial Laws 
Validity Act of 1865, S. 2, legislation abolishing tho cxere/ise of the specifil leave was 
\alid and binding on the .hidicial Committee. A further argument of Mr. Wilfinl 
(lieene, K.C., for the appellant, that the Dominion Acts were invalid as affeiitiiig the 
prerogative of the King in a matter outside tho Dominion w’as answered by saying that 
“whatovei iiiiglit be the position if the King’s prQrogative were left as luiitter of the 
Comnion Law, it is hero in this particular enactment made matter of parliamentary 
legislation so that flie prerogative is pro tanto merged in the' Statvte,\ and the statute 
gives power of amending and altering the statutory prerogative” {Moore v. A. G. Irish 
Fitf State): a \iew wlitch is also taken in the British Coal Corporation v. K%ng, f]9.'15 
500. Cf. per Lord Atkinson m Tata fron and Steel Co. v. Chief Bevenne 
tvthnritjf of Bombay, 47 Bom. 724 at p. 741=50 I.A. 212=45 M.L.J. 295 (P.O.). 

The Commonwealth of Australia Aet 1900, S. 74 requires enactments affecting 
the prerogative right of granting special leave to appeal to be reserved for the Crown’s 
pleasure. Kveii affec the Statute of Westminster if it was desired to abolish such 
appeals the retiuiiement ns to reservation will remain, and can be removed only through 
the 1101 null procedure of constitutional amendment under S. 128. The other method 
of achieving that result would b© by reserving a Bill containing such abolition for the 
Crown’s pleasure aud the Bill ivould he assented to, having regard to the Constitutional 
eoiivention in such matters—whereby the Crown acts in accordance with the wishes 
of tlio Colony. 


CHAPTER III. 

Provisions with respect to Discrimination, etc. 

111 . (1) Subject to the provisions of this chapter, a British subject 
I iBritish subjects domiciled in the United Kingdom shall be exempt 
domiciled in the Unit- from the operation of so much of any Federal or 
ed Kingdom. Provincial law as— 

(o) imposes any restriction on the right of entry into British India; 


(1) Cf., De Keysers Hotel v. Bex, 1920 A,C. p. 508. 
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(&) imposes by reference to place of birth, race, descent, language, 
religion, domicile, residence or duration of residence, any disability, liabi¬ 
lity, restriction or condition in regard to travel, residence, the acquisition, 
holding, or disposal of property, the holding of public office, or the carry¬ 
ing on of any occupation, trade, business or profession: 

Provided that no person shall by virtue of this subsection be entitl¬ 
ed to exemption from any such restriction, condition, liability or disability 
as aforesaid if and so long as British subjects domiciled in British India 
are by or under the law of the United Kingdom subject in the United 
Kingdom to a like restriction, condition, liability, or disability imposed in 
regard to the same subject-matter by reference to the same priniciple of 
distinction. 

(2) For the purposes of the preceding subsection, a provision, 
whether of the law of British India or of the law of the United Kingdom, 
empowering any public authority to impose quarantine regulations, or to 
exclude or deport individuals, wherever domiciled, who appear to that 
authority to be undesirable persons, shall not be deemed to be a restric¬ 
tion on the right of entry. 

(3) Notwithstanding anything in this section, if the Governor- 
General or, as the case may be, the Governor of any I’rovincc, by public 
notification certifies that for the prevention of any grave menace to the 
peace or tranquillity of any part of India or, as the case may be, of any 
part of the Province, or for the purpose of combating crimes of violence 
intended to othei throw the Government, it is expedient that the operation 
of the provisions of subsection (1) of this section should be wholly or 
partially suspended m relation to any law, then while the notification is in 
force the operation of those provisions shall be suspended accordingly. 

The functions of the Governor-General and of a Governor under 
this subsection shall be exercised by him in his discretion. 

notes. 

S. 111. —“These previsions me complex, though niipeifect. 'Pliey do not forbul 
•iiscriminatioii by caste or colour; duratiou of rcshleneo is provided for, but not con¬ 
tinuity.” These jirovisions are as Dr. Keith remarhs ‘‘certainly liable to bo regardeil 
ii.s oppressive and unfair”, and it is a matter for eonsidcration whether failing a con- 
\eutum, the object of the ("linpter could not have been aeliiovod by a leas provocative 
foiiji of legislation. Insteiul of affwting the legal competence of the legislatures to 
diseiiiiiinato, a power leiterated by Courts iiieludmg the Privy Council as existing m 
all Colonial I.egislaturos anil (Toverniuents. (Hee for instance tlio Privy Council 
decision m ('otnminsiovt •• for TaiikIs v. Ahdvl Husein, til M.L.J. 299 (P.C.),) the better 
couise would have been to require reseivation of such bills for the consideration of the 
Ciovernoi-Ueneral or His Majesty as the ease may be. And precedent for this type of 
lestnetioii is fuinished by 8. 7.S6 of the Merchant Hliipping Act which deals with one 
type of diseriiiiinatioii. 

This Chaptci carries out the principle of tho partnership between Britain and 
India in Indian trade and of reciprocity in the matter. The Governor-General is 
invested with (a) a spei-ial responsibility for securing in tho sphere of executive action 
the purposes vvhieli the provisions of this Chapter are designed to secure in relation to 
legislation, and {!>) to prevent action which would subject goods of the United Kingdom 
or Burmese origin imported into India to discriminatory treatment. (S. 12 (1) (c) & 
(f)\ and the Governor with the former responsibility under S. 52 (1) (d); and the 

manner in which they have to interpret the responsibility in this regard is set out in 
para. XTTl of the Tnstiument of Tnstruetions for which see Notes to Ss. 12 and .12. 

Domiciled in the United Kingdom.—The restriction does not apply to Domiuiim 
subjects as against whom discrimination is permissible: 

In explaining the section, the ittorneii-Gcneial said: 

19 
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‘•The iiiteiitioii of the Section is that a “Hiitish subject, by virtue of his being, 
a Hiifjsli buhject shall iiot j>e exposed to any discrimination. You get that freedom 
fiom disciimiiialion in respect of Jus being a Hritish subject by referring to all those 
iiiiitters which are cliaracteiistics of or connected with his status as a Hritish subject. 
I’heso exhaust the giounds on which a British subject might bo made the subject of 
disci imiiiation. These, place of birth, race, etc., are everything which touches upon his 
status us a British subject upon which it may be sought to impose discrimination 
.1 gainst him”. 

The disciimmaf 11)11 against which this section aims is in lespcet of the following 
matters. 

(1) liiglii of eiitiy into India. (2) Tiaiel and lesidenec in India. Acquisition, 
lioldiiig 01 disposal of propeity. ^4) Holding of public oflices. (5) Occupation, trade 
husiness or piofession. It may be noticed that these are the matters on which Indian 
sulijects aie discriminated against m several Colonics and Dominions of the Kinpiie. 

'I'ho proviso to sub-S. (2) gives effect to the principle of leeiprocity on which 
generally the whole cliapter is based. The restrictions and limitations which the Indian 
l.cgislaturo miglit enact in the event of the United Kingdom imposing any restriction 
on tlieso matters, are however to be confined to the like restrictions, evidently both as 
to ipiuntuiu and cluiraiitcr, and on the same subject-matter and with respect to the same 
subject of ilistinctiou. For example, if restriction is imposed on an Indian subject 
holding a public office on the ground of plaec of birth, a similar restriction as to hold¬ 
ing office may bo enacted, preventing European bom—British subjects from liolding the 
office. In such ciicumstanccs, any legislation forbidding European born British sub¬ 
jects from cairving on business or engaging in occupation could not be effectively 
made. 

The leciprocity provision however is far from complete. As stated earlier, the 
(lovernordcneral and the Governor are invested with a special responsibility to prevent 
executive action being taken which might have the effect of tho kind which it is the 
puipose of this Chapter to prevent, even though such executive action is not in conflict 
with any specific provision of tho Act; and there is nothing to indicate that the special 
1 esporisibility would lajise on such executive discrimination in the United Kingdom 
against Indian Nationals. Nor is the restriction on the powers of the Indian legisla¬ 
ture relaxed in such an event. 

Sub-S. (2).—If the Governor-General considered that in any particular case the 
powers as to quaiantine or the right to deport undesirable persons was being used for 
purposes of discrimination, he cun interfere by virtue of his special responsibility 
enumerated in S. 12 (e) by taking action in exercise of his individual judgment. There 
IS no corresponding provision safeguarding the rights of Indian subjects in the 
United Kingdom; this flows Irom the restricted nature of the reciprocity provision as 
pointed out in the previous paragraph. 

Sub-S. (3).—This is designed to protect British subjects against themselves, and 
is intended to be used for the prevention of communist propaganda. 

112. (1) No Federal or Provincial law which imposes any liability 

Taxation. taxation shall be such as to discriminate against 

British subjects domiciled in the United Kingdom or 
Burma or companies incorporated, whether before or after the passing of 
this Act, by or under the laws of the United Kingdom or Burma, and 
any law passed or made in contravention of this section shall, to the extent 
of the contravention, be invalid. 

(2) Without prejudice to the generality of the foregoing provisions, 
a law shall be deemed to be such as to discriminate against such persons 
or companies as aforesaid if it would result in any of them being liable to 
greater taxation than that to which they would be liable if domiciled in 
British India or incorporated by or under the laws of British India, as 
the case may be. 

(3) For the purposes of this section a company incorporated before 
the commencement of Part III of this Act under any existing Indian law 
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and registered thereunder in Burma shall be deemed to be a company 
incorporated by or under the laws of Burma. 

NOTES. 

S. 112.—This section deals with discriminatory taxation ot Itritish snhjoct domi¬ 
ciled m the United Kingdom and lJurina and of companies incorporated in llui Unitcrl 
Kingdom and in Euitiui. There is a corresponding provision ag-iinsl disn mrnotion 
of Indian subjects and Indian Incorporated Companies, in the (■ >»eiuinent of Hurma 
-Vet, 8. 46. 

Suh-S. (2).—'I’liis defines discriminatory taxation. 

The restriction imposed by the section applies whetiier too lliilish subject i» 
resident in British India, or is resident anywhere in the world. Similarly, Hiitish 
Incorpoiiited Companies, trading say in Japan, can claim that they shall not bi taxed 
any more heavily than Indian Companies carrying on business in Britii'h India, for 
example under S. 42 Indian Income-tax Act. 

In the case of this section there is no ri'ciprocal provision, eonfeiring a light to 
tudian Niitionals or Companleu wherever they might be carrying on business to elaim the 
same treatment as British subji'cts and CompaniM in tfie matter of taxation, by the 
I'niled Kingdom. 

113. (1) Subject to the following provi.sions of thii> chapter, 

a company incorporated, whether before or after 
Companies incor- pas.sing of this Act. by or under the laws of the 
Kingdom! * * United Kingdom, and the members of the governing 

body of any such company and the holders of its 
shares, stock, debentures, debenture stock, or bond.s, and its ofFiccrs, agents, 
and servants, shall be deemed to comply with so much of any Fcdeial or 
Provincial law as imposes in regard to companies carrying on or proposing 
to carry on business in British India requirements or conditions relaiingito 
or connected with— 

(o) the place of incorporation of a company or the situation of its 
registered office, or the currency in which its capital or loan capital is 
expressed; or 

(b) the place of birth, race, descent, language, religion, domicile, 
residence or duration of residence ot mtmbirs ot the governirg body of a 
company, or of the holders of its shares, slock, debentures, debenture stock 
or bonds, or of its officers, agents or servants: 

Provided that no company or person shall by virtue of this sectiot> 
be deemed to comply with any such requirement or condition as aforesaid 
if and so long as a like requirement or condition is imposed by or under 
the law of the United Kingdom in regard to companies incorporated by or 
under the laws of British India and carring on or proposing to carry on 
business in the United Kingdom. 

(2) If and in so far as any total or partial exemption from, or pre¬ 
ferential treatment in respect of, taxation imposed on companies by or 
under any Federal or Provincial law depends on cornplianre with condi¬ 
tions as to any of the matters mentioned in subsection (1) of this section, 
any company incorporated by or under the laws of the United Kingdom 
carrying on business in British India shall be deemed to satisfy those con¬ 
ditions and be entitled to the exemption or preferential treatment accor¬ 
dingly, so long as the taxation imposed by or under the laws of the United 
Kingdom on companies incorporated by or under the laws of British India 
and carrying on business in the United Kingdom docs not depend on 
compliance with conditions as to any of the matters so mentioned. 

NOTES. 

S. 113.—This section is the counterpart of S. Ill in regard to British Companies, 
enabling them to carry on business in India, on the same footing as Indian Companies. 
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Sub-S. (1).—The original bill used the expression “trading in British India” 
\\liH-li has now been replaced by “carrying on or proposing to carrying on business in 
Biitish India” to include shipping companies which it was apprehended would not he 
iiii-luded by the original winds. In relation to companies, clauses (a) & (6) exliaust all 
the possible grounds on which any discrimination could be attempted. 

The proviso enacts the reciprocal arrangement. 

Sub-S. (2).—'I'his sub-section was not in the original Bill and was introduced in the 
(’oniinittee stage to close in a gap of a possible discrimination. S. 112 prevents dis- 
iniiiination by way of taxation on the ground of place of incorporation. But a dis- 
criniination might not be based on that ground, but an exemption for taxation might 
be granted fm coinjianies with a particular directorate or on other grounds of dis¬ 
crimination irieiitioiied in siib-S. (1). This sub-section is intended to piovide against 
any such contingency. 

114. (1) Subject to the following provisions of this Chapter, a 

British subject domiciled in the United Kingdom shall 
Companies moor- deemed to comply with so much of any Federal 
porated 111 n< la. or Provincial law as imposes in regard to companies 
incorporated or proposed to be incorporated whether before or after the 
passing of this Act, by or under the laws of British India, any require¬ 
ments or conditions relating to, or connected with, the place of birth, race, 
descent, language, religion, domicile, residence or duration of residence of 
members of the governing body of a company, or of the holders of its 
shares, stock. J •henturcs, debenture slock or bonds, or of its officers, agents 
or scivants; 

Provided that no person shall by virtue of this section be deemed to 
comply with any such requirement or condition as aforesaid if and so long 
aslike requirement or condition is imposed by or under the law of the 
United Kingdom in regard to companies incorporated or proposed to be 
incorporated by or under the laws of the United Kingdom on British sub¬ 
jects domiciled in British India. 

(2) If and in so far as, in the case of any such companies as afore¬ 
said, any total or partial exemption from, or preferential treatment in 
respect of, taxation imposed by or under any Federal or Provincial law 
depends on compliance with conditions as to any of the matters aforesaid, 
then, so far as regards such members of its governing body and such 
of the holders of its shares, stock, debentures, debenture stock or 
bonds, and such of its officers, agents, and servants, as are British subjects 
domiciled in the United Kingdom, any such company shall be deemed to 
satisfy those conditions and be entitled to the exemption or preferential 
treatment accordingly, so long as the taxation imposed by or under the laws 
of the United Kingdom on companies incorporated by or under those laws 
ilocs not, as regards such of the members of a company's governing body, 
or such of the holders of its shares, stock, debentures, debenture stock or 
bonds, or such of its officers, agents, or servants, as are British subjects 
domiciled in British India, depend on compliance with conditions as to any 
of the matters aforesaid. 

(3) For the purposes of this section, but not for the purposes of 
any other provision of this chapter, a company incorporated before the 
commencement of Part Ill of this Act under any existing Indian law and 
registered thereunder in Burma, .shall be deemed to be a company incor¬ 
porated by or under the laws of British India. 

NOTES. 

S. 111.—S. li:; ili'itll with i-onipanips inoorporatwl in England. This .section la 
iiitciiderl to enact a like provieion with a similar reciprocity provision with regard to 
companies foimed hy British subjects domiciled in the United Kingdom but incor- 
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porated m India. A discriminatioii against such a company would not fall undei 
S. 113 or S. 111. 

In sub-!S. (1; the expression ‘or proposed to be incorporated’ is used to prevent 
legislation which would prevent the incorporation of the Company; for it cannot claim 
the rights of a Company until Incorporation. 

115. (1) No ship registered in the United Kingdom .shall be 

„.. , , subjected by or under any Federal or Provincial law 

ips an aircra . treatment affecting either the ship herself, or 

her master, officers, crew, passengers or cargo, which is discriminatory in 
favour of ships registered in British India, except in so far as ships regis¬ 
tered in British India are for the time being subjected by or under any 
law of the United Kingdom to treatment of a like character which is 
similarly discriminatory in favour of ships registered in the United 
Kingdom. 

(2) This section shall apply in relation to aircraft as it applies 
in relation to ships. 

(1) The provision.^ of this section are in addition to and not in 
derogation of the provisions of any of the preceding sections of this 
chapter, 

NOTES. 

S. 116. —Tins section provides sgainst discriniinatiou iu respect of Bliips on tlie 
British Kcgiater and contains a recipiocity provision in favour of ships on the Indian 
Kegistor. 

116. (1) Notwithstanding anything in any Act of the Federal Legis' 

lature or of a Provincial Legislature, companies 
Subsidies for the incorporated, whether before or after the passing of 
trade cfr^hidustry. ° by or under the laws of the United Kingdom 

and carrying on business in India shall be eligible for 
any grant, bounty or subsidy payable out of the revenues of the Federation 
or of a Province for the encouragement of any trade or industry to the 
same extent as companies incorporated by or under the laws of British 
India are eligible therefor: 

Provided that this subsection shall not apply in relation to any 
grant, bounty or subsidy for the encouragement of any trade or industry, 
if and so long as under the law of the United Kingdom for the time being 
in force companies incorporated by or under the laws of British India and 
carrying on business in the United Kingdom arc not equally eligible with 
companies incorporated by or under the laws of the United Kingdom for 
the benefit of any grant, bounty or subsidy pa>able out of public moneys 
in the United Kingdom for the encouragement of the same tiade or 
industry. 

(2) Notwithstanding anything in this chapter, an Act of the 
Federal Legislature or of a Provincial Legislature may require, in the case 
of a company which at the date of the passing of that Act was not engaged 
in British India in that branch of trade or industry which it is the 
purpose of the grant, bounty or subsidy to encourage, that the company 
shall not be eligible for any grant, bounty or subsidy under the Act 
unless and until— 

(a) the company is incorporated by or under the laws of British 
India or, if the Act so provides, is incorporated by or under the laws of 
British India or of a Federated State; and 

(i>) such proportion, not exceeding one half, of the members of its 
governing body as the Act may prescribe, are British subjects domiciled in 
India or, if the Act so prevides, are either British subjects domiciled in 
India or subjects of a Federated State; and 
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(c) the company gives such reasonable facilities as may be so 
prescribed for the training of British subjects domiciled in India or, if the 
Act so provides, of British subjects domiciled in India or subjects of a 
Federated State. 

(.^) For the purposes of this section a company incorporated by or 
under the laws of the United Kingdom shall be deemed to be carrying on 
business in India if it owns ships which habitually trade to and from ports 
in India. 


NOTES. 

S. 116.—Tlio reciprocal provision is so worded that the disability must attach to 
the particular trade c.arried on by an Indian Company in the United Kingdom before 
a like disability can be imposed in India. 

Sub-S. (2).—This carries out the recommendations made by the External Capital 
Committee of 1925, (principles whicli are embodied in S. 5 Steel Protection Act, 1924). 
The section draws .‘i distinction between companies existing on the date on which 
the Province or Federation pa.ssea the enactment by which subsidy is granted and 
future eomjianies and it is only in the case of the latter that any .such conriition 
Sfiociticd in sub S. (2) can be insisted on. 


117. The foregoing provisions of this chapter shall apply in relation 

y , , to any ordinance, order, bye-law, rule or regulation 

supplemental. passing of this Act and 

having by virtue of any existing Indian law, or of any law of the Federal 
or any Provincial Legi.slature, the force of law as they apply in relation to 
Federal and Provincial laws, but, save as aforesaid, nothing in those 
provisions shall affect the operation of any existing Indian law. 

NOTES. 

S. 117.—This section has been necessitated by the detinitimis onaisted in tlu> 
Act. Ha. Ill to 116 refer to the provisions of any Provincial or Federal Law. 
Provincial Law is defined in sub-S. 311 (2) as meaning a law passesed by a Pro> 
vincial Legislature created by this Act. Federal Law is not defined in the Act. 
‘Existing Law' i.s defined as the Law in force at the commencement of Part III i.f., 
April, 1, 1937. If however, under the rule making powers contained in enactments in 
force, rules are mado to achieve the purposes which it is the intention of this Chapter 
to prevent, they would not seem to be hit at by the invalidating provisions ns they 
cannot bo described to bo either a Provincial or a Federal Law. This section is devised 
to meet that lacuna. 

118. (1) If after the establishment of the Federation a convention 

is made between His Majesty’s Government in the 
Power to secure United Kingdom and the Federal Government where- 
by'^coiiventiom^ similarity of treatment is assured in the United 

Kingdom to British subjects domiciled in British 
India and to companies incorporated by or under the laws of British India 
and in British India to British subjects domiciled in the United Kingdom 
and to companies incorporated by or under the laws of the United King¬ 
dom, respectively, in respect of the matters, or any of the matters, with 
regard to which provision is made in the preceding sections of this chapter, 
His Majesty may, if he is satisfied that all necessary legislation has been 
enacted both in the United Kingdom and in India for the purpose of 
giving effect to the convention, by Order in Council declare th.it the 
purposes of those sections are to such extent as may be specified in the 
Order sufficiently fulfilled by that convention and legislation, and while 
any such Order is in force, the operation of those sections shall to that 
extent be suspended. 
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(2) An Order in council under this section shall cease to have 
effect if arid when the convention to which it relates expires or is termi¬ 
nated by either party thereto. 

NOTES. 

S. 118.—^Explaiiung the principle of the section Hir 8. Uoare, said. 

“The proposal pre-supposed a convention that ctirries out in the 
spirit and the letter the provisions which we have been discussing. 'I'lic tJoverninent 
contemplate that only a convention fully carrying out those safeguards could be 
regarded as being in substitution for a statutory enactmont. Tin* .Joint Select 
Committee came to the view that it was wise to make the alti'inativc of a couveution 
of this kind, for tins reason. There was an opinion more than on>’c c.xjji msed from 
the benches of the Indian delegates that, suppusiug these provisions had been carried 
out by agreement, they would receive more assimt in India than would be the esise if 
there were simply the Sanction of a Pailiamentary enactment. It was to meet that 
view tiiat this alternative proposal was made. There was ncvei for us any suggestion 
of the alternative falling short in any way of the actual statutory provisions. Moie 
over, thero will bo the safcguanl of Parliamentary .■=anctlon. nnnielj', a resolution of 
both Houses. I should have thought that, with that sanction and with what is express 
ly set out in the Bill, namely, that the convention must cairj ont tlie safeguards set out 
in the previous provisions, tho position was quite satisfactory.” 

119 (1) No Bill or amendment which prescribes, or empowers any 

authority to prescribe, the professional or technical 
Professional and qualifications which arc to be requisite for any 
caVons in general ' purpose in British India or which imposes, or 
empowers any authority to impose, by reference to 
any professional or technical qualification, anv disability, liability, restric¬ 
tion or condition in regard to the practising of any profession, the carrying 
on of any occupation, trade or business, or the holding of any office in 
British India, shall be introduced or moved in either Chamber of the 
Federal Legislature without the previous sanction of the Governor- 
General in his discretion, or in a Chamber of .i Provincial Legislature 
without the previous sanction of the Governor in his discretion. 

(2) The Governor-General or a Governor shall not give his sanction 
for the purposes of the preceding sub-section unless he is satisfied that 
the proposed legislation is so framed as to secure that no person who. 
immediately before the coming into operation of any disability, liability, 
restriction or condition to be imposed by or under that legislation, was 
lawfully practising any profession, carrying on any occupation, trade, or 
business, or holding any office in British India shall, except in so far as 
may be necessary in the interests of the public, be debarred from con¬ 
tinuing to practise that profession, carry on that occupation, trade or 
business, or hold that office, or from doing anything in the course of that 
profession, occupation, trade or business, or in the discharge of the duties 
of that office which he could lawfully have done if that disability, liability, 
restriction or condition had not come into operation. 

(3) All regulations made under the provisions of any Federal or 
Provincial law which prescribe the professional or technical qualifications 
which are to be requisite for any purpose in British India or impose, by 
reference to any professional or technical qualification, any disability, liabi¬ 
lity, restriction or condition in regard to the practising of any profession, 
the carrying on of any occupation, trade or business, or the holding of any 
office in British India, shall, not less than four months before they are 
expressed to come into operation, be published in such manner as may 
be required by general or special directions of the Governor-General, or, 
as the case may be, the Governor, and, if within two months from the 
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date of the publication complaint is made to the Governor-General or, as 
the case may be, the Governor that the regulations or any of them will 
operate unfairly as against any class of persons affected thereby, the Gover¬ 
nor-General or Governor, if he is of opinion that the complaint is well 
founded, may, at any time before the regulations are expressed to come inta 
operation, by public notification disallow the regulations or any of them. 

In this sub-section the expression “regulations” includes rules, bye¬ 
laws, orders and ordinances. 

In the discharge of his functions under this sub-section the Gover¬ 
nor-General or a Governor shall exercise his individual judgment. 

(4) If the Governor-General exercising his individual judgment by 
public notification directs that the provisions of the last preceding sub¬ 
section shall apply in relation to any existing Indian law, those provisions 
shall apply in relation to that law accordingly, and the functions which 
under those provisions arc to be performed in relation to a Federal law 
by the Governor-General and in relation to a Provincial law by the 
Governor shall, in relation to that existing Indian law, be performed, 
according as may be directed by the notification, by the Governor-General 
exercising his individual judgment, by the Governor exercising his indivi¬ 
dual judgment or partly by the one and partly by the other of them, 

NOTES. 

S. 119.--This HiHMioo oaiiios ou*^ logically the selionio »f H. 111. wliu’li prexciiteil 
the legislrture from discriminating against British Subjects of United Kingdom 
doiiiicilo 111 regard to occupation, profession or trado on the groimd of thoir race, reli¬ 
gion, language, place of liirtb, etc. The scheme of the section is tliat any law imposing 
fecliiiiciil qiialiticatioii for any proftssion, occupation oi trade sIiouM receive the 
prexious sanction of the (Jovernor-Qeneral. 

Sub-S. (2).—1’hia .seeks to protect xvhat may bo called vested interests in 
the professions. 

120, (1) So long as the condition set out in sub-section (3) of this 
section continues to be fulfilled; a British subject 
ti qiialifica- domiciled in the United Kingdom or India who, by 

virtue of a medical diploma granted to him in the 
United Kingdom, is, or is entitled to be. registered in the United King¬ 
dom as a qualified medical practitioner shall not by or under any 
existing Indian law or any law ot the Federal or any Provincial 
Legislature, be excluded from practising medicine, surgery or midwifery 
in British India, or in any part thereof, or from being registered as 
qualified so to do, on any ground other than the ground that the diploma 
held by him does not furnish a sufficient guarantee of his possession of the 
requisite knowledge and skill for the practice of medicine, surgery and 
midwifery, and he shall not be so excluded on that ground unless a law 
of the Federation or of the Province, as the case may be, makes provi¬ 
sion for securing— 

(a) that no proposal for excluding the holders of any particular 
diploma from practice or registration shall become operative until the 
expiration of twelve months after notice thereof has been given to the 
Governor-General and to the University or other body granting that 
diploma; and 

(b) that such a proposal shall not become operative or, as the case 
may be, shall cease to operate, if the Privy Council on an application made 
to them under the next succeeding sub-section determine that the diploma 
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^as ^aforesaid recognised as furnishing such a sufficient guarantee 

(2) If any University or other body in the United Kingdom v/hich 
grants a medical diploma, or any British subject who holds sucli a diploma, 
IS aggrieved by the proposal to exclude holders of that diploma from prac¬ 
tice or registration in British India, that body or person may make an 
application to the Privy Council, and the Privy Council, after giving to 
such authorities and persons both in British India and in the United King¬ 
dom as they think fit an opportunity of tendering evidence or submitting 
representations in writing, shall determine whether the diploma in ques¬ 
tion does or does not furnish a sufficient guarantee of the possession of 
the requisite knowledge and skill for the practice of medicine, surgery and 
midwifery, and shall notify their determinaiion to the Governor-General, 
who shall communicate it to such authorities, and cause it to be published 
in such manner, as he thinks fit. 

(3) '1 he condition referred to in sub-section (l)otthis section is 
that British subjects domiciled in India who hold a medical iliploma granted 
after examination in British India shall not be excluded fiom practising 
medicine, surgery or midwifery in the United Kingdom or from being 
registered therein as qualified medical practitioners, except on the ground 
that that diploma does not furnish a sufficient guarantee of the possession 
of the requisite knowledge and skill for the practice of medicine, surgery 
and midwifery, and shall only be excluded on that ground so long as the 
law of the United Kingdom makes provision for enabling any question as 
to the sufficiency of that diploma to be referred to and decided by the 
Privy Council, 

(4) A medical practitioner entitled to practise or to be registered 
in British India by virtue of a diploma granted in the United Kingdom, or 
in the United Kingdom by virtue of a diploma granted in British India, 
shall not in the practice of his profession be subjected to any liability, 
disability, restriction or condition to which persons entitled to practise by 
virtue of diplomas granted in the other country are not subject. 

(5) The foregoing provisions of this section shall, subject to the 
modifications hereinafter mentioned, apply in relation to British subjects 
domiciled in Burma who, by virtue of medical diplomas granted to them 
in Burma or the United Kingdom, are, or are entitled to be. registered 
in the United Kingdom as qualified medical practitioners as they apply 
in relation to British subjects domiciled in the United Kingdom who, by 
virtue of medical diplomas granted in the United Kingdom, are, or are 
entitled to be, registered in the United Kingdom as qualified medical 
practitioners. 

The said modifications are as follows, that is to say,— 

(а) sub-section (I) shall not apply and the reference in sub-section 
( 1) to the condition set out therein shall be deemed to be omitted ; 

(6) any reference in sub-section (2) or sub-section (4) to the 
United Kingdom shall be construed as a reference to Burma. 

(б) Nothing in this section shall be construed as affecting any 
power of any recognised authority in the United Kingdom or British India 
to suspend or debar any person from practice on the ground of miscon¬ 
duct, or to remove any person from a register on that ground. 

(7) In this section the expression “diploma” includes any certifi¬ 
cate, degree, fellowship, or other document or status granted to persons 
passing examinations. 

20 
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Beglstrable Qualificatious.- - Explaining the position regarding the medical pro¬ 
fession prior to this Act the Joint Parliamentary Committee stated: — 

“Tlie ((uestion of the mutual recognition of medical practitioners in the United 
Kingdom and British India has uni appily become a matter of political controversy in 
inilia during the last few years. The Medical Act, 1886, empowers His Majesty bj' 
Older in Council to apply the Act to any British possession “which in the opinion of 
llis Majesty affords to the registered medical practitioners of the United 

Kingdom smdi piivileges of practising in the said British possession.as to 

llis Majesty may seein just” The .\ct has been applied to British India, m view of 
the recognition tliere accorded to practitioneis registered in the United Kingdom; and 
tliis entitles any peison who holds an Indian medical diploma recognised for the lime 
being by the (ieneral Medical Council as “fiiriiishiiig ii suflicieiit guarantee of the pos- 
-■essioii of the requisite knowledge and skill for the efficient piactice of Medicini'. 
Surgery and Midwifeiy'’ to bo registoicd on applu-ation in the United Kingdom 
Medical Kegister. The Act also provides that, where the General Medical Council ha\c 
refused to recognize a medical diploma for this purpose, the Privy Council, on appli¬ 
cation being made to them, may, if they think fit, after considering the application 
and lifter coinmunic.'ition with the General Medical Council, order tho latter to recog¬ 
nize the diploma and the Council are thereupon under a statutory obligation to do so. 
It will thus be seen that, though the .\et is baseil upon the piinciple of reciprocLli. 
the Gencuil Medical Council is not compelled to give an automatic recognition to each 
and iveiy diploma conferred in tho other countries to which the Act applies, but is 
ontitlcd subject to an appeal to the Privy Council, to satisfy itself that any particulai 
iliploma la such as to furnish a sufficient guamiitec of the possession of the leijuisite 
inedicii) knowledge and skill. In coniilrics where there is some central authoiity eorres 
])onding to the General Medical Council, the Council is aecuitomed to consult that 
body for the puiposo of satisfying itself that a paiticiilar di])ioina about which perhaps 
a ipiGstion has boon raised affords the guarantee inquired; but where such body does 
not exist, the Council must of course make its own impiiiies. The Oeneral Medical 
Council in the United Kingdom diies not itself confer medical degrees. It keeps the 
Medical Tiegister; that is to say, a register of Medical praidilioners who have passed 
a qualifying examination in medicine surgery and midwifery, held by Universities in the 
United kingdom and certain other bodies, in which a standaid of proficiency satisfac¬ 
tory to the Council has been nttained; and the Council, though they do not themselves 
examine, aro thus able in effect to secure that the qualifying examinations and the 
standard of proficiency are adequate. 

“Until very recently there was no central body in India corresponding to the General 
Medical Council, and theicfore no authority with power to secure and maintain a com¬ 
mon standard for tho mcdic.il qimlific.ation8 evidenced by the diplomas recognized by 
the various provincial Medii-al Councils in India. It appeals that there was in coush- 
quence a considerable variation in the standards adopted by these bodies, and the C^oun- 
cil some four years ago took the drastic stop of refusing any loiigei to accord recogni 
tion to Indian Medical Diplomas, as the Indian Legislature had refused to jirovid*' 
the money for a system of inspection which would have been acceptable to the Geiieral 
Medical Council pending the establishment of a system of inspection by an .\11-India 
Medical Council. It is perhaps not surprising that the action of the Council caused 
resentment and protest. Tho controversy has had, at any rate, one satisfactory result 
for the Indian I,egislature have now passed an Act knoivn as the Indian Medical 
Council Act, 193.3, which sets up a Medical Council for the whole of British India 
with substantially the same functions as those of the General Medical Council in the 
United Kingdom. This Act sets out in tho First Schedule the medical qualifications 
granted by Medical Institutions in British India, which are to be recognised for the 
purposes of the Act, and gives the Council power to secure by inspection and, in the 
last lesort, by the withdrawal of recognition, an adequate standard of proficiency. 
In tho Second Schedule are set out the modic.al qualifications granted by Medical 
Institutions outside British India which are to be recognized for the purposes of the 
Act, and in this list are included the registrable qualifications granted by licensing 
bodies in the United Kingdom which admit to the United Kingdom Medical Register. 
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These are to ••ontinae unaltered for a period o£ four yeais, but the Council are em¬ 
powered to enter into negotiations with the authority in any country outside British 
India entrusted with the maintenance of a register of Medical Practitioners for the 
settlement of a scheme for the reciprocal recognition of medical qualilicatio.is. The 
Governor-General is to be informed of the decisions of tlie Council to recognise or 
refuse to recognise the medical qualifications proposed by the aiithoiity abroad for 
recognition in British India; and he is to frame a new Schedule (to liecoine effective 
four years after the commencement of the Act) whic,h will comprise the mi'dical qualifi¬ 
cations thereafter to bo recognised. Provision is also mado enabling the- (lovcinoi- 
Generitl in Council after the expiration of four yeais to amend the Schedule and to add 
further qualification or to recognise only qualifications grauted before or aftei a 
specified date. Thus the Governor-General in Council w'oiibl, on the representations ot 
the Indian Medical (’ouncil, be free to withdraw at any time after the expiration ot 
four years the recognition in Biitisli India secured to Medical Prii'ditioncrs on the 
United Kingdom Medical Pegister, though there is a saving for -ill Medical qualifi- 
i-afions graiiled previously. (.1 P.C. Rep Paras. .‘161, 362 & 363). 

121. A person who holds a commission from His Majesty as a 
medical officer in the Indian Medical Service or any 
Officers of Indian other branch of His Majesty's forces and is on the 
; e ica ervice, etc. jjy yj^tue of that commission be 

deemed to be qualified to practise medicine, surgery and midwifery in 
British India, and be entitled to be registered in British India or any 
part thereof as so qualified. 


S. 121.- This section IS ubsiduto and ih not 

>iection. The reason for the apociiil rule in their ca-se is thus stated by tlie .loiiit 
Parliamentary Committee: 

'‘It IS not. necessaiy to eiupliasise tlio iiiqiortaiice of the Tnilian Medical jScrvice 
from the Military point of view; and in our opinion the meinbeis of the Service ought, 
by virtue of the CoramiHsiuns which they hold, to bo deemed to possess all necessary 
statutory qualifications entitling them to practice. The same principle should apply 
to members of the Rtiyal Army Medieal Corps and of the Koval Air Force Medical 
t^ervice. (J.P.C. Rep. para. 365). 

Certain other Restrictions.—There are a few' further restrictions on Legislative 
powers which arise under others sections—Ss. 297, 298, 299, for which see Notes to 


PART VI 

Administrative Relations between Federation, Provinces and States. 


General. 


122. (1) The executive authority of every Province and Federated 
State shill be so exercised as to secure respect for the 
laws of the Federal Legislature which apply in that 
Province or State. 


Obligation of units 
and Federation. 


(2) The reference in subsection (1) of this section to laws of the 
Federal Legislature shall, in relation to any Province, include a reference 
to any existing Indian law applying in that Province. 

(3) Without prejudice to any of the other provisions of this Part 
of this Act, in the exercise of the executive authority of the Federation in 
any Province or Federated State regard shall be had to the interests of 
that Province or .State. 



156 The Government (»f India Act, 1935. [S. 122 

NOTES. 

S. 122: Belations between Federation and units.— “The transformation 
<)f British India from u unitary into a Federal State necessitates a com¬ 
plete readjustment of tlio relations betfcen the Federal and Provincial Govern- 
riients. The Provincial Governments are at the present time subordinate 
to the Central Ooverniiient and under a statutory obligation to obey its orders 
and directions, though the Central Go\ eminent, and indeed, the Hecretary of State 
liimself, IS bound by statutoiy rules not to interfere with the Provincial administiation 
save for certain limited purposes iii matters which undei the devolution rules now 
full within the tiaiisfeiicd Provincial sphue. But now that the lespcctive spheies of 
the Centre ami of the Proviuces will in future be strictly delimited and the jurisdic¬ 
tion of each fexcept m the coueuirent tield) will exclude the jurisdietion of the otliei. 
a nexus of a new kind must be estahlislioil between the Fedeiatioii and its eoiistitiient 
units.” 

“The Federal I.egislatuie wdl hare powei to enact legislation on Federal subjects 
wliicli will have the force of law in i-veiy Province and, subject to such reservations as 
may lie euntaiued in the Rulers InstruiiienI of Aeeossion, in every Indian State 
which IS a iiienibei of the Federation. The adniinistnitum and execution of these laws 
may be vested in the Fodeiation itself and iii Fedeial Oftieers, subject, iii the case of 
the States, to the leniis of the Kuler’s Instrument of Accession, or the Legisliitiiie mav 
devidve upon the Provincial (rovernmciits or their oftieers the duty of executing ami 
adininistering the Law on behalf of the Fedeial Government. The White Paper pro¬ 
poses that it shall be the duly of a Piovincial Government so to exercise its execiitne 
power and authority, iii so far as it i.s neeessaiy and applicable for the purpose, as 
to secure that due effect is given within th* Ptovinee to every .Vet of the Federal 
[jegislalnie winch applies to that PiOMnce. This, as we lead it, is a statement of 
the coastitiitioiiul duty ot every Prownee in lelation to Federal I.aws. which has no 
sanction behind it othei than the nioial obligation which must always lest upon the 
constituent units of a Feileiation to give effect to the laws of the political orgaiiisni 
of which they form a pint. But, in addition to this geiieial statement of a nioial 
nhligiitioii, the White Papci proposes to empower the Federal Government to giM* 
directions to a Piovincial Government foi the puipo.se of securing that due effect is 
given in the Province to any such law. and that the manner in which the Provincial 
(Toveinnient’s executive power and authority is exercised in relation to the adminis¬ 
tration of the law is in liaimoiiv with the ])oliey of the Federal Goveinment In the 
case of (he States, i( is proposed that the Pulei—should aciept the same general 
moial obligation, whicli, as we have .said, will rest upon the Provincial Goveiiiments, 
(o secure that due <‘ffect is given within the tenitoiy of his State to every Federal 
Act which applies to that terntory. But we think that the White Paper lightly pro¬ 
poses that any general instiuctions to the Government of a State for the purpose of 
I'nsiiiiiig that the Federal obligations of the State are duly fulfilled shall come 
directly from tho Oovernor-Geneial himself.” (.T.P.O. Rep. paras. 21R-0'). 

Vny law enacted hy the Federal Legislature, unless there is anything to the 
contrary in that enactment, is in force over the wdiolc of British India, and in every Stato 
which has ceded to the Federation power to legislate on that particular subject-inattei. 

There is no Pedcial .ludiciaiy as such exclusively to enforce Federal r.avvs, and 
there is no complete i’ederal exi*cutive niachinery for the I’.vecution of such legislation: 
hut tho Federation, except in particulai departments, will have to depend on Provin¬ 
cial machinery for the administration and enforeement of such laws. In such circiini 
stances the adniinisfrative relations between the Federation and the Provinci's present 
difiicult jiroblenis. 

Co-operation between the Centre and the Units.— “The structure of this Federa¬ 
tion and. indw'd, of every Federation in the world depends upon goodwill. Nowhere in 
the world that T know of, is there any sanction uniler which the Federal Centre can 
compel the I'nit to act against the will of the Unit, but we have to assume that (he 
Units are going to attempt to cairj-^ out theii duties under the Act, in good faitli. We 
also have to remember that the Federal Government itself will be composed of repre¬ 
sentatives of the Unit, and the Federal Legislature will be a legislature elected 
so far as both its Cliainbers are concerned by the Provincial Councils and the Federated 
f<tates. That being so. there is the closest possible connection between the Units and 
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the (Centre and tliat, in itself should make for co-operation and good will.” Pari. Deb. 
yol. ai*9, Cols. 2144-45). [.AT. li .—Now only the Federal Assembly is elected by the 

Provincial Assemblies, the Oouneil of State being directly elected by territorial 
^’onstitiieneies.J 

S. 122 lays down a moral obligation on the PiuMiices and the Pi-leiation to sec 
that the exercise of the povxers of each is not impeded and tliat each should have 
regard foi the interests of the other in the matter of the exer-ise of its own poweis; 
while the actual enforcement is dealt with by S. 12G and 128. 

It IS one of the terms of the conditions of the entry of the Indian States into the 
Federation that the Instrument of Accession should speciii that tliereby the Kuler 
•‘assumes the obligation of ensuiing that due etlwt is gi\on within Ins State to tin 
piovisions of this Act so far as they are applicable therein by viitiie of ins Tnstniment 
of .\eces8ion:” S. <5 (1) (?j). 

The Iiistiument «if Instructions, to the (tovcinor-tieneral provides as follows: — 
I'liia. VIII. •‘Wlieieas it is evpedient foi the comiuon good of itritish India that the 
authority of Our Cioveinoi-lleiieral in Council ami of the Indian Legislature in those 
matters which are Viy law assigned to them should ji.evail: 

“And wheieas at the same tune it is the purpose of the \ci that the Oovornniei.ta 
and Legislatuios of the Piovinces should be free m their own sphere Fo pursue their 
own policy: 

“And whereas in the interest of the haiiiionious co-opeiation of the seveial 
members of the body politic, the Act has empowered Our Governor-General to exercise, 
iir his discretion, certain powers affecting the relations between bis Government and 
tlio I’lovincea: 

‘‘It IS Our will and pleasure that our Governor Geiieial in the exercise of these 
powers sliould give unbiased consideration as well to the views of the Governments 
of the Provinces as to those of lus own Government whenevei those views are in con¬ 
flict and, in particular, when it falls to him to exercise his ])owei to issue orders to the 
(Fovernor of a Province for the put pose of securing that the executive authoiity of 
the Governoi-General m Council is not impeded oi prejudiced, or ids power to detei 
mine whether Provincial Law or Central T.aw shall legulate a matter to deteiimiie 
whether Provincial Law or Central I.aw shall legulatc a niattei in the sphere in which 
lioth Legislatures have power to make laws.” 

Hioadly speaking, Kxecutive powei is co-exteiisive with J.egislative power. Tliis 
can bo tine only in I lie fields of exclusivi- Legislative power. In the field covered by 
tile Concurrent Legislative list, the executive power is vested in the Provinces, and not 
m the Federation. Though by leason of S. 107 Finleial Legislation supersedes I’ro- 
Miicial in tlie concurrent field, power to legislate does not eniry with it Executive 
pow er. 

Put even in this field it is possible for Federal Exei'utive power to be exercised in 
'elation to a Province. Foi this purpose the .subjects in the Concurrent list aie 
divided into two elas-ses. In regan' to the subjects falling under the first class, the 
Federation has in ielation to Provinces, no Executive jiower, or power to give direc¬ 
tions to the Provincial executive; but in lelation to subjects m the 2nd pait, the 
Federal executive may obtain the power if Federal T.egislatioii so prov iilos, and for 
such Legislation to be intiodueed the previous consent of the Governor-General has to 
bo obtained. S. 12fi. 

Governor-G e n eral ^23. ( I ) The Governor-General may direct the 

may require Govci- Governor of any Province to discharge as his agent, 
nors to discharge either generally or in any particular case, such func- 
certain functions as tions in and in relation to the tribal areas as may be 
his agents. specified in the direction. 

(2) If in any particular case it appears to the Governor-General 
necessary or convenient so to do, he may direct the Governor of any Pro¬ 
vince to discharge as his agent such functions in relation to defence, exter¬ 
nal affairs, or ecclesiastical affairs as may be specified in the direction. 
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( ^) In the discharge of any such functions the Governor shall act in 
his discretion. 


NOTES. 

S. 123.—The matteis deull with m this sixtmu me those vsliieU relutc to the 
jisiTved dopiiitiiiontH, (S. 11 (I'i SMp/a); uiul reproduce in effect the provisions of the 
(loveiniucnt of Indiii Aet, T.119. By S. 45-.V (1) (c) of that Act, lules miKht be made 
roi (lie use, under the .uithority of the Goveinor-Qeneral in Council, for the Agency of 
l.ocal (roveiniucnts lu relation to (Jential Subjects, in so fur as such Agency may be 
fouml convenient and toi determining the iinaucial condition of such Agency and by 
the Kulcs framed under that provision, it was provided: 

Hide 4(i. Tlie (lovernor-Qeneral in Council may employ the Agency of the Governor 
ill Council of any Province in the administration of Central subjects tn so far as 
such agency laiiy be found convenient. 

4ti-A. Where, in icspcct of tin central subject, poweis liaMj been confeired by 
or under any law upon a local Government such poweis shall bo exercised by tin* 
Governor m Council. 

47. The cost of an establishment employed by the Go\ernor in Coiiiicil of any 
Province exclusively on the administration of central subjects shall be a chaigi* 
against All-India revenues. 

4ft. If a joint establishment is employed upon the adiiiiuistraliDii of central 
and iiiovineiul suhjec<^8, the cost of such establishment may be distributed in such 
manner as the Govoinor-Genoral iu Council and the Governor in Council of the Province 
concerned may agree, or In the case of disagreement, in such manner as may bo deter- 
miiiod by the .Secretary in Couneil. 

There >8 however, under this Act no provision for financial adjustment between the 
Federation and the Provinces in such cases. Cf., S. 124 (4) and S. 1.56 for other cases. 

Tlio Oovcinor when acting in the oxoieise of Agency functions has a special 
responsibility for securing that tho due discharge of those fuuctions is not prejudiced or 
impeded by any course of action taken with respect to any other matter”. S. 52 (2). 


124. (1) Notwithstanding anything in this Act, the Governor-General 

may, with the consent of the Government of a Pro¬ 
vince or the Ruler of a Federated State, entrust cither 
conditionally or uncondilionally to that Government 
or Ruler, or to their respective officers, functions in 
relation to any matter to which the executive autho¬ 
rity of the Federation extends. 

(2) An Act of the Federal Legislature may, notwithstanding that it 
relates to a matter with respect to which a Provincial Legislature has no 
power to make laws, confer powers and impose duties upon a Province or 
officers and authorities thereof. 


Power of Federa¬ 
tion to confer powers, 
etc., on Province.s and 
States in certain 
cases 


(3) An Act of the Federal Legislature which extends to a Federa¬ 
ted State may confer powers and impose duties upon the State or officers 
and authorities thereof to be designated for the purpose by the Ruler. 

(4) Where by virtue of this section powers and duties have been 
conferred or imposed upon a Province or Federated State or officeis or 
authorities thereof, there shall be paid by the Federation to the Province 
or State such sum as may be agreed, or. in default of agreement, as may be 
determined by an arbitrator appointed by the Chief Justice of India, in 
respect of any extra costs of administration incurred by the Province or 
State in connection with the exercise of those powers and duties. 


NOTES. 


S. 124: Scope.—The previous section dealt with the Reserved Departments in the 
Foilenil field. This section relates to tho "Transferred" departments in that field tp 
borrow tho language of the Government of India Act, 1919. Under the previous section 
the Governor acting in his discretion is constituted the Agent for the administration of 
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tlioBO dopartmonts. Undoi tins suctiou tlic Provincial Uovcinmeut, i.t., the Piovincial 
Miiiisteis iue utihaccl as the agency for the adiiunistration of the Kederal Law in 
Huestion. in the ease of the Governor ho is suboidinate to the t'lovernor-General and 
iiound to carry out Ins nrtleis. (S. .14). Therefore there is no question of Ida cunaent 
lieing obtained to tlie dexolution of funetions on liim; but iiiiilei tlie scheme of Pro¬ 
vincial .\ufonoiuy, the l*rovincial Ooveinraents or Ministers are not suhoniiuate to the 
Kedciation. hut me hodiea with coequal jioweis, thougli the splieic of t.ieii func¬ 
tions and the flelda o1 their activity me dilfereiit. Hence the co, -i-mI oL the Piovincial 
Govcininents and of the Rulers, is requisite before a Peileral L.aw is loft to he 
adtniniHleied liy tlieiii. When such a ileiolution ttikes place, the cwutive authoiity 
ot the Piovince is enliirged to the extent of the delegatioi.. S,'h-S. (2). 

llefoie })assiiig, it is ucccssaiy to reiterate that in legmd to a P’ci\iiice the execii 
live authoiity of the Federation extends in respect of the matters comprised in the 
Fedcial List, whethei theie he actual legislation on the subject or not, that is to sa\. 
the executive power is dependent on legislatiie oompctency alone '!’he iiuc is not 
true oL the Feder.itiiig (States. In their caM>, .‘i.s alri'ady iiotii-i-d, by urtiic of H. 8 (2), 
ixceutive authority is dependent on the existei ce on *hf ,Statul<' hook of ii vtilid li'gis 
lativo enactment extending to that Slate 

The distinction between the scope of snh-S (1) and that of sub S. (2) and ('■i') tii-iv 
now ho considered. Suh-8. (1) applies to the exercise of the ixeciirive powei o± the 
Federation uhich is not based or dcpendenl on any specific Federal Legislative jitovi- 
.'lion; Mhile suh-Ss. (2) and (Jl) relate to the utilisation of tlie adniiidstrative niaclimoiv 
of the ‘Units’ for (he enforcement of Federal Tiiiw. 

The scope of sub-S. fl) is deterraiiierl by the extent of the executive power of the 
l'’ederation under 8. 8 (1), in the case of the Provinces it extends to all matters in 
the Fodeial Legislathe List, and in the case of the States, to matters in respect of the 
subjects over which under the Instrument of Accession it has power to make laws. Ry 
virtue of the opening words “Notwithstanding anything in this .\.ct.” the limitation on 
the executive power under sub 8. (2) of S. 8 is excluded with tin- lesult thar with the 
consent of a luler tlie executive power of the Federation subjer I lo the limitations 
in the proviso to (*<. .8 (1) may be extended into a Stall*, withoui Federal legislation 
rherofor. 

As sub-Hs. (2) and (3) posit the existence of Federal Law applicable to the ‘Units’ 
m question, the vesting of powers and duties under these sub-sections are not dependent 
on the consent of the units. 

Sub-S. (2).—^In Australia it has been held in Commonwealth v. N. S. Wales, (33 
Uom. Ii.B. 1) that there is no power in the Commonwealth Legislature to impose duties 
upon I’rovmcial oflScials and (his had led to considerable administrative inconvenience 
which this section would obviate. 

Whereas in the case of the Provinces over which executive authority of the Federa¬ 
tion is absolute (subject to the terms of sub-S. 3 of S. 122) so as to permit the Fi'dera- 
tion to impose duties and obligation on officers designated at the disrretion of the 
Federation, in tlie ease of the States, though by 8. 6 (1) (b) the ruler assumes the 
obligation to ensure due effect lieing given to Federal Laws, the luler of the State 
may designate the officers, on whom alone the duties may be imposed. 

125. (1) Notwithstanding anything in this Act, agreements may, 

and, if provision has been made in that behalf by the 
Administration of Instrument of Accession of the State, shall, be made 
In^arfstates"^ between the Governor-General and the Puler of a 

Federated State for the exercise by the Puler or his 
officers of functions in relation to the administration in his State of any 
law of the Federal Legislature which applies therein. 

(2) An agreement made under this section shall contain provisions 
enabling the Governor-General in his discretion to satisfy himself,by inspec¬ 
tion or otherwise, that the administration of the law to which the agreement 
relates is carried out in accordance with the policy of the Federal Govern- 
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ment and. if he is not so satisfied, the Governor-General, acting in his dis¬ 
cretion, may issue such directions to the Ruler as he thinks fit. 

(3) All courts shall take judicial notice of any agreement made 
under this section. 


S. 126.—LIndor the teiiiis o± S. 6 (1) (a,) the accession of a (State is to the “I'odeia- 
tion as established by this Act” and “the Governor-General of indin and any otlier 
Federal authority shall Ijy viitue of this accession exercise m relation to the State 
■sueli functions as in.-iy bo vested on them by or under this Act.” This section is one of 
the instance.M uliere the States are pei milted, so to speak, to contract out of the .\ct. 
(S. i;t4 furnishes another instance). 

“S. 12o deals with the adiuiiiistratiuu of Federal Acts in Indian States. Hiif foi 
tins sei-tioii the adiuiiiisirative powers «d the Feilcial Executive would appij eoiu- 
pletely in respect of any suliject which had been acceded to. 

“In the ordinary ease a State, by acci^hiig say to 10 subjects, will accetie m 
re.specr of them not only of the l..egislative Powers, but of tlie administrative poweis 
of tlie Federation in relation thereto. S. 125 is intended to iiu*et tlie special case of 
•some of (he largei States, with an elhrieot aduiiiiistratiou whieli puts foiwiiid the 
suggestion that it might itself be allowcil to administer one or more subjects in 
lespeet of whicli it accedes. S. 125 sajs that such an agieenient may he laade, hut if 
It IS made, then the flovornor-General is given a special power of inspection. {Pari. 
Ihh. Vol. 2i>«, (h)l. KhSO). 

“Suppose a State, having acceded to the Fedeintioii, and liaving aciepted a jiaiti- 
I'ulai Fedeiat subject, is allowed, foi special icasons. to adiiiinistei that subject itself, 
what power is gl\en to tlie Federation it that f<*deral subject is not being ctrectncly 
administrated? The answer is iwo-fold. Fi)s( of all, the Federal Executive and tlie 
Fedeial Ijegislatiiri' would have the right, and indeed the duty, to follow \eiy chisels 
svhat IS liappeiiing with tliat service. Suppose it appealed that the service was not 
being eti'cetivoly adniinisteierl and intervention was then neeessaiv. The iiiteiveii- 
tion would come from the Governor-General for this reason. The .loint Kclcet Poiii- 
mittee ••ame to the view, not only in this ease, but in eases also affi'eting the hV'deial 
Goveiiiment and the Provinces where intervention was necessmy, that intciiention had 
better eoino from the Governor-General, although acting, of course, in the i ln.sest (on- 
taet with the Pedernl Goiei nnieiit, iatli«*r than from the Fedeial Goveniinent itself. 

“Tlie lion. Member will se<* the kind of difficulty wo wish to avoid. We wish to 
avoid the difficulty of the Govoinor(leneial on the advice of Ins Fedeial Ministeis 
instmeting a Provincial Governoi or the Sovereign of a State to take action against 
his own Ministers. We thought that that kind of situation woulil bi‘ objectionable 
from viiiiotis points of view'. That being so, intervention of that kind had bettei not 
come from the Goveiiior-Geneial on tlie advice of his Federal Ministers. 

“Hut that does not mean that the Governoi-General would not he in tlie clo.seBt 
possible touch with his Federal Ministers and that the Fedeial Ministers would not 
h(> closely following the matter.” 

Mr Mornun Jont.s “Suppose in Stale .1 or State li there is a suspicion of 
inefficient adiiiiiiistiatioii. Would it be possible in the Central liegislatiire of a dis- 
i'iis.sion to .uiae coiiceining that lack of efficient administration? 

Sir Samufl Uoaie. “I feel sure that the Peileral T,egislture would be able to 
discuss iiiafters in connection with any service that the Princes had accepted us a 
Fedmal Service (Jiiite obviously the Federal Legislature in a matter of that kind 
would have the duty to discuss it.” Pari. Drh. VoL 298, Cols. 1148-49. 

The obligation to reimburse the “unit” in rmpoct of the expenses of adiiiini.stiation 
of Fedeial T.,aws, or of the exercise of Fodor.al ex»*culive pow'er therein provided foi in 
S. 124 (4) is in terms confined to the devolution under that section. S. 123 however 
makes no sueli provision and it would therefore seem that in cases where a State 
assumes the obligations under the agreements specifieil herein, it would have to bear 
the financial obligation involved thereby. 
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126. (,1) Ihe executive authority of every I'roviiice shall be so exer- 

cisecl as not to impede or prejudice the exercise of the 
linn nvpr Prnvm, n m ^xccutivc autliorily of thc Federation, and the erecu- 
certain lasos. tive aiUhoriiy of the h'cderation shall extend to thc 

giving of such directions to a I’rovince as may appear 
to thc Federal ( Government to be nceessaiy for that purpose. 

(2) The executive authority of thc Federation shall also extend to 
the giving of directions to a Province as to thc carrying into execution 
therein of any Act of the Fedeial l^egislaturc which relates to a matter 
specified in Part II of the Concurrent I^cgislative List and authorises thc 
giving of such directions: 

Provided that a Bill or amendment whicli proposes to authorise the 
giving of any such directions as aforesaid shall not be introduced into or 
moved in either Chamber of the Federal Legislature without thc previous 
sanction of the (lovernor-General in his discretion. 


(3) Thc executive authority of the i'cdcialion shall also extend to 
thc giving of diiections to a Province as (o the construction and mainten¬ 
ance of means of communication declared in tlic'direciion to be of military 
importance: 

Provided that nothing in this subsection shall be taken as restricting 
the power of the Federation to construct and maintain means of communi¬ 
cation as part of its functions with respect to naval, military and air force 
works. 


(4) If it appears to the Governor-General that in any Province 
effect has not been given to any directions given under this section, the 
Governor-General, acting in his discretion, may issue as orders to the 
Governor of that I’rovince either the directions previously given or those 
directions modified in such manner as the Governor-General thinks proper. 

(5) Without prejudice to his powers under the last preceding sub¬ 
section, thc Governor-tJencral, acting in his discretion, may at any time 
issue orders to the Governor of a Piovince as to the manner in which the 
executive authority thereof is to be exercised for the purpose of preventing 
any grave menace to the peace or tranquillity of India or of any part 
thereof. 


NOTES. 


S 126. Extent ol Executive power ol the Federation in Provinces.— 
riiis Mivliou ilcalh wiIIl tlic oxciciso o£ tlus Executive powci of tlip Fcdcia- 
tioii 111 the I’roMiiccs. Umlcr the terms ol S. S (1) tlio Executin' pouer ot the Federa¬ 
tion extends to all iiinttcis within thc competciico of llio Fcdeial Eegislntuic but by 
leiisoii of till! pioviso tu (lie sub-sectioii it doe.s not extend in a Piovuice in respect 
of iiiaKcis (ner which the I’loiincial I.ej'isl.iturc has powci to iiiakc laws. Tlius not- 
witlistaiuliiig thc fact that thc Fcdciiil Legislature has powci to make laws in vespect 
of iiiiitters fiilliiig within the concuiieiit list and that by leasoa of !S. 107 the Fcdeial 
Legislatiiri! has iioiitially pieduminauce in that field, it is to the Provincial executive 
that tlio Fedeiatioii has mainly to look to foi the uilminisflation of such laws. In 
its exclusive* Held, tlic FeMleial (loveinnicnt lias power to give diiections, detailed and 
spocitic, if need be, to a Provincial (Joveiniiieiit. The same priin-iple would apply to 
niattcrs in which action or muction by a Piovincial (lovernnient within its own exclu¬ 
sive sphere affects the administration of an exclusively fc'edeial subject, i.c., it is 
within (he power of a Fcilcral (loveiiiiniiit to give iliroctions to a Proviiiee wliicli is 
ciiirviag on thc adiiiinistratioii of the Pioviiice in a manner prejudicially affecting 
tin* ctticiency of a Federal subject. 

The general nile is (hat the Executive power .if the Province extends to all 
matters over which the Provincial Legislatuie has power to make laws; and that the 
Federal Executive powei does not extend in a Province to matters over which (he 
Provincial Legislature has iiovver to mako Laws (S. 8 (1) Proviso and S. 49 (2).) 

21 



162 


The Government of India Act, 1935. [S. 126 

Tho oll'ert of this is Hint m losiiect of matteis comprised in the concurrent list 
hixeciitixe pon<T js vested in the Province. The reason for this rule has been thus 
stilted l>y the Joint Pailiau_entary Committee. 

“Tho objects of legislation in this field will be piedoniinantly matters of Provin¬ 
cial concein, and the agency by which such legislation will be aduiiiiisleied will be 
iilinost exclusi\ely a I’lovmcial agency. The h’edeial Legislature will be generally 
used as iin jiistniiiicnt of legislation in this field merely from consideration of practi¬ 
cal convenience and, if this proceduie were to cany with it automatically an extension 
of the scope of I'Vdeial Administration, the Piovinces might feel that they were ex¬ 
posed to daiigeioiis enci oaclimont.” 

In cases however in which the Fcdeial l.egishiturc is used iis a means of securing 
uniformity in matters of social legislation, iiiiiforuiity of legislation will be useless 
unless llieie is a means of enforcing leasoniihle nnifonnity of administration. 

“We think the solution is to be found in drawing a distinction between subjects 
in tho Concurrent Jnst which on the one hand relate, bioudly speaking, to matters of 
social and economic legislation, and those which on the other hand relate mainly to 
Jiiatteis of law and oidci, and pcisonul lights and status. Tlie latter form the largei 
< lass, and the enforcement of logishition on tliese subjects would, for the most part, 
bo in tho hands of the Couils or of tho Provincial authorities lesponsible for public 
piosecutions. Theie cau clearly be no question of Fedeial diiectioiis being issued to 
tho t'ourts, iior could such diiectious pioperly bo issued to prosecuting authoiities in 
tile I'rovinces. In these matteis therefore, we think that tho Federal Ooveinment 
should have in law, as they could have in i»ractice no iiowers of administrative control. 
Tlie other elas« of concurrent subjects consists mainly of the regulation of mines, 
factories, employer-i liability and workmen’s eoiiipensation, tradn unions, welfare of 
labour, industrial disputes, iiifoctious diseases, electricity, and cineinotograpli films, 
fn respect of this class, wo think that the Federal Government slioiild, where neces¬ 
sary, liiive tho powei to issue directions for the eiiforcomeut of tho law, but only to 
tho extent provided by the Federal Act in question. In view of the manner in winch 
wo propose to eoiistituto tho Federal Legislature, it is impiobable that a body so 
representative of Provincial opinion will sanction any unreasonable encroachment 
upon tho Provincial field of action; but, as a further safeguard against such en- 
cioaclimeut, we tliink that any clause in a statute conferring such powers should 
require tlie previous sanction of the Governor-General.” (J.P.O. Report, paia. 220). 

Tn aeeoidanec with this recoinmcndulioii, the concuireiit list is divided into two 
parts and the latter classes of subjects are included in tho second class. This class 
foims an exception to the rule stated at the outset that the Federal Kxeculive power 
does not extend in a Province to iinitteis on which the Provincial riegislatuie has 
jiowci to inako laws. 

Jn resiicct of matteis in the 8««coud pait of l.ist 111, tlio Federal Executive power 
may bo exercised only in pursuance of a Fedeial Law vvliich c.xpiessly eiiipowers .such 
exercise; and for (ho introduction of a Bill coiituining such a clause the previous 
consent of tlie Governor-General is iieccssaiy. 

Subs. (3).—This ieprodue.es the piovision contained in Rule 12-A of the IJevolu- 
tion rules under P. bl-A of the Government of India Act, 15111). 

Being a matter in tlie department of dcfcnco the authority to give the direction 
would be the Governor-General acting in his discretion. 

Sub-S. (4).—The oiigiiial directions tinder B. 126 (1) may presumably have been 
given in a field of Ministerial responsibility. But nevertheless when the directions 
have to bo enforced, the Governor-General acts in his discretion, i.r., beyond the field 
of Ministerial responsibility and control. The reason is explained by the Joint 
Parliamentary Committee in paru. 221: 

“Among the special responsibilities of the Governor of a Province is one ‘for 
securing the execution of orders lawfully issued by the GovernorGeneraP; and, 
since the directions of which vve have spoken would be lawful orders of the Governor- 
General, it would become tho duty of the Governor to secure their execution in opposi¬ 
tion to tlie policy, and (it must necessarily follow) to tho advice, of his Ministeis. We 
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do not think thut the Governor of a Province ought to be placed in n position in which 
in effect ho is compelled to overrule his own Ministeis at the instance of Federal 
Ministers; and, where a conflict of this kind arises between the Fcdeial (lovcrnment 
and tho Government of a Province, any directions by the Governor-General which re¬ 
quire the Governor to dissent from, or to overrule, the Provincial Ministiv ought to bo 
given in the Governor-Gencrars discretion. The Governor-General would thus bocoino 
tho arbiter between tho Federal and the Piovineial Governments, and we think that 
disputes between the two are far more likely to be settled ama ably by the Goiernor- 
General’s discretionary intcivention. It cannot be assumed that the fault in cases of 
this kind will always lie with the Province; the Federal Government n.ay have been 
tactless or unwise; and the Governor-Gcnenil should not be under' any constitutional 
obligation to take action against his better judgment, if the effect would only be to 
accentuate or embitter the dispute.” 

Sub-S. (6): Direction for preservation of peace and tranquillity —“Tho White 
Paper proposed to empower the Governor-Geuenil in his discretion to issue iustructions 
to tho Governor of a Province as to tlio manner in which the executive power and autho¬ 
rity in tho Province is to bo exercised for the purpose of preventing and 
any grave menace to tho peace and tranquillity of India or any part there¬ 
of. It has been suggested that, in view of tho special responsibility of tlie Governoi 
to which we have referred above, this proposal is superfluous. VVe do not think that 
it is. The Governor of a Province is to have a special responsibility for the preven¬ 
tion of any grave menace to the peace or tranquillity of his own Province, and we 
think that, but for tho proposal to which we have referred, his special responsibility 
for securing tho execution of orders lawfully issued by the Governor-General would 
necessarily bo read as referring to tho execution of orders issued by the Governor- 
General within tho sphere of the Governor’s statutory functions. Hut, to take one 
example which occurs to us, a conspiracy in one Province to disturb the peace and 
tranquillity of another might well be outside the Governor’s special responsibility for 
tlie jircvention of any grave menace to the peace or tranquillity of his own Province; 
and, since we have no doubt that an ultimate and residuary responsibility for the 
peace and tranquillity of the whole of India must vest in tlie Governor-General, it 
is plain tliat tho latter’s power to give directions to a Governor should bo wide enough 
to cover this case, and that it should be obligatory on a Governor to give effect to 
those directions, even though it is tho pe^ioo of a neighbouring Province and not his 
own which is endangered.” (J.P.C. Rep. para. 222). 

127. The Federation may, if it deems it necessary to acquire any land 
situate in a Province for any purpose connected with 
Acquisition o ^ a matter with respect to which the Federal Legislature 
pTrposes!”^ federal power to make laws, require the Province to 
^ acquire the land on behalf, and at the expense, of the 

Federation or, if the land belongs to the Province, to transfer it to the 
Federation on such terms as may be agreed or, in default of agreement, as 
may be determined by an arbitrator appointed by the Chief Justice of India. 

NOTES. 


S. 127.—Unlike the case of Fi'deral Executive power, the acquisition of land by 
the Federation may be in respect of a matter within the Federal list or tlie concurrent 
list. 

Tho land thus acquired by tho Federation, becomes thereupon subject to Federal 
Eegislation under Item 10 of Eist I. It will however be seen that such land is not 
within the exclusive power of tho Federal Legislature (as under 8. 52 of the Australian 
Constitution) but is subject to the concurrent l^islation of the Province and tho 
Federation, with an overriding provision in favour of the latter. See however item 
(2) of the Federal list^ 


128. (1) The executive authority of every Federated State shall be 

so exercised as not to impede or prejudice the exercise 
Duty of Ruler of a of the executive authority of the Federation so far as 
Fl^crai ‘s excrcisablc in the State by virtue of a law of the 

f^ederai subjects. Federal Legislature which applies therein. 
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(2) If it appears to the Governor-General that the Ruler of any 
Fcdeiaied Stale has in any way failed to fullil his obligations under the 
preceding subsection, the Governor-General, acting in his discretion, may 
after considering any representations made to him by the Ruler issue 
such directions to the Ruler as he thinks fit; 

Provided that, if any question arises under this section as to whether 
the executive authority of the Federation is exercisable in a State with res¬ 
pect to any matter or as to the extent to which it is so exercisable, the 
question may, at the instance either of the Federation or the Ruler, be 
referred to the Federal Court for determination by that Court in the exer¬ 
cise of its original jurisdiction under this Act. 

NOTES. 

S. 128: Scope. —S. liiG icIuUmI u> lliu e-xoifim: ot‘ llio i'Vdoial power in 

tlie I-’roMueoff, iiinl tlim deaLs with tlio wiiuc mattei in relation to tho federating States. 

S. S (^'2) pi ovules lor the eontinuaiiee “of the executive uuthoiity of the liiiler of 
ii J-'eileiated State with ie.«peet to iiiatteis on wliieli the Federal Legislatiiie has powfcr 
to make laws foi tliat State, exeejit iii so far as the executive authoiity of the Federa¬ 
tion Itecomes exeicisalile iii the State to the evliisioJi oi the executive authority of 
tlie Ituh I by virtue of a Foileial law”. 

“’I’he woiih ( -by V lit tie of a law ol the Federal Legislature which applies 
tlieieiii”,) aie pul iii to make it plum tiiat the Fetleiation cannot give directions to a 
State on llic gionnd that tlie way in which its executive authoiity is being exercised 
impedes or piejiidieeb the e.xeeiitive authority of the Fctleration, unless the matter ill 
lespect of wliicli tho impediment is said to occui lelates to a spccilic Fedeial Act. To 
juit It III another way, it is not to be witluii the powei ol the Fedeiation to give a 
diiectioii to a tVdeiuted State on this ground of impediment merely because the aub- 
ject-iimtter is one of the matteis contained in tlie Federal Legislative liist; there must 
be .1 speeitic Fedeiul Act m respect of which the impediment is said to arise.” 

Sub S. (2j—“The pioviso is to make it plain that the Federal Government has a 
legal iiglit to claim executive authoiity in the State. Thcrefote, the proviso iB to the 
elfec. flmt. it any question aiises under the seetioii, the question may, at the instance 
of eitliei tlie Fedeiatmn or the Rulet, be reieiicd to the Fedv-ral Court for determina¬ 
tion, 'I’hat would enalile the, issue as to whether it is a mutter in respect of which the 
b'odeiatioii may give iliiectioiis to bo ilecided by tho Federal Court”. (Pari. Deb, 
Vol, Jt)2, Col. 877). 

Tins pioviso was not in the uiiginal Bill but was added as a icsult of tho repre- 
seiitafioii made by (ho I'rineos in Febiuuiy, It'.'lo. 

Ill u'gaid to tlie exercise of Federal Executive power thi-ie aio a few points 

ot distinelioii as between tho ease of the States and that of the riovince.s. 

J Jn the case of tho I’lovim-es, Ugal competence, not the actual existence of 
leguslalion, ileteimines tlie existence of Kxeeulive power. But in the case of tho 
Stales, llieie must be -i Federal Law applicable to that State in existence before the 
Federal Executive power can arise. S. 8 i_2)). 

2. Willie 111 till’ case of Bioviiiees, the existence of tho power depends on its 
tailing in tlie Fedeial List oi in the 2iid pait of the Coiieuiient List, m the ease of tho 
Slate.s the only ((uestiun that can arise is—is it a subjci-t matter in respect of which the 
State 111 question lias ceded to the Fedeiation the power to make laws? 

3. W'heieas m the case of tin- Provinces, it would appear that the Governor- 

(ieneral m the tiiial authority to determine whetliei directions could be given; in the 

i-ase of the Slates an appeal is piovidcd to the Federal Court for determining whether 
tlie matter is one within the Executive powci of the Federation or not. 
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Broadcasting. 

129. (1) The Tederal (iovernmcnt shall not unreasonably refuse to 

entrust to the (iovernment of any Province or the 
Broadcasting Ruler of any Federated Stale such functions with 

respect to broadcasting as may be necessary to enable that Government or 
Ruler— 

(a) to construct and use transmitters in the Province or Slate; 

(b) to regulate, and impose fees in respect of. the construction and 
use of transmitters and the use of receiving appaiatus in the Province or 
State: 

Provided that nothing in this sub-section shall be construed as re¬ 
quiring the Federal Government to cntiusl to any such Government or 
Ruler any control over the use of transmitters constructed or inaintained 
by the Federal Government or by persons authorised by the Federal (lov- 
ernment, or over the use of receiving apparatus by persons so authorised. 

(2) Any functions so entrusted to a Government or Ruler shall be 
exercised subject to such condition.s as may be imposed by the Federal 
Government, including, notwithstanding anything in this Act, any condi¬ 
tions with respect to finance, but it shall not be lawful for the Federal 
Government so to impose any conditions regulating the matter broadcast 
by, or by authority of, the Government or Ruler. 

( 3 ) Any Federal laws which may be passed with respect to broad¬ 
casting shall be such as to secure that effect can be given to the foregoing 
provisions of this section. 

(4) If any question arises under this section whether any conditions 
imposed on any such Government or Ruler are lawfully imposed, or wheth¬ 
er any refusal by the Federal Government to entrust functions is unrea¬ 
sonable, the question shall be determined by the Governor-General in his 
discretion, 

(5) Nothing in this section shall be construed as restricting the 
powers conferred on the Governor-General by this Act for the prevention 
of any grave menace to the peace or tranquillity of India orany 
part thereof, or as prohibiting the imposition on Governments or Rulers 
of such conditions regulating matter broadcast as appear to be neces¬ 
sary to enable the Governor-General to discharge his functions in so far 
as he is by or under this Act required in the exercise thereof lo act in 
his di.scrction or to exercise his individual judgment. 

NOTES. 

S. 129.—In tlio Jiet/iilatiDii nnd Control of Harho Communtcatmi in Canada, In ip, 
(1932 A.C. .‘104) tlio Privy CouimmI that under tlic Cunadmn Constitution the subject 
of Broadcasting fell inider the. domain of tlio Federal Parliament for the reasons (1) 
that the matter was eoniprehended within “Telegraph services’' an enumerated 
subject within exclusive Dominion competenoo under S. 91; nnd (2) that by virtue of the 
power to implement treaties under S, I.IJ, the* I^egislatioii of the Dominion was valid 
as implementing the Radio Convention lo which Canada was a party. See further 
notes to S. lOG supra. 

Under this Act, Wireless Brondeasting is specially enumerated ns an exclusively 
Federal subject in item 7 of fust 1. Explaining this allocation nnd the concessions 
made to tho Provinces by this see-fiem. Sir S. Hoare said: 

“I think everybody whom we have consulted has agreed that it should be a 
Federal subject and that wave lengths and so on should be under the control of the 
Federation bnt obviously in India the Provineos must have considerable latitude as 
to their programmes. The suggestion was made to ns that it would be possible to 
have division between <ho kind of brondensting that the Federal Goverumoiit might 
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undcitako and tlio kind of bn>adc!istiiig that the 4’cdpi-al units might undertake, but 
thn fiirtlicT ue went int«i an examination of that question the more inipossiblo we 
found It to make any eut-anl-dried provision of that kind. We therefore came to the 
(‘oneliision that the arrangement should be, first, that the subject of broadcasting 
should be a Federal subjeet, tliat the bigger <]uestion8 of policy should be controlled 
liy the Fedeiation, tliat tJio greatest possible latitude should be allowed to the Units 
as to their local jiiogiainiiie and that the Governor-General in his discretion should 
liolil the balani'C betueon tlic two and ensure that the Fetleration was not withholding 
unreasonably licenees and facilities from the Provinces or the Federal Units.” (Pori, 
lUl). Vol 290, Col. 2148). 

The reasonahlenoss of the conditions imposed by the Fcdeial Government is for 
the Goxernoi-General to decide and is not a matter that eaii he litigated in Courts. 

Interference with Water Supplies. 

130. If it appears to the Government of any Governor’s Province 
or to the Ruler of any Federated State that the in- 
Complaints as to terests of that Province or State, or of any of the 
water7nppl%!.. ‘ " inhabitants thereof, in the water from any natural 
source of supply in any Governor's or Chief Commis¬ 
sioner’s Province or Federated Slate, have been, or are likely to be, 
affected prejudicially by— 

(a) any executive action or legislation taken or passed, or proposed 
to be taken oi passed; or 

(h) the failure of any authority to exercise any of their powers, 
with respect to the use, distribution or control of water from that source, 
the Government or Ruler may complain to the Governor-General. 

NOTES. 

S, 130: Water Supply.—“The Government of India has always possessed what 
may he called a common law right to use and contiol in the public ini crest the water 
supplies of the countiy, and a .similar light has been assisted by the legislation of more 
than one ITovincc, as legards the water supplies of the Province. “Water siipplios” 
is now a Provincial subject for legislation and administration, but the Gentral Legis¬ 
lature may also legislate upon it ‘with regard to matters of inter-provincial concern 
or aflVeting the relations of a I’rovincc with any other territoiy’. Its administration 
in a Province is icservod to the Governor in Gouncil, and is tlierefoie under the ulti¬ 
mate control of the Hecietaij of Klate, with whom the final decision rests when claims 
or disputes arise between one Piovincial Go\eminent and another, or between a 
Province and a State. This control of the Secretary of State, obviously could not 
(.ontimie under the new Constitution, hut it seems to us impossiblo to dispense alto¬ 
gether with a fcntial authority of some kind. (J.P.t!. Hep. para. 224). 

Tlu* Allarncif-Ortieral said: “This section deals with a fascinating subject, tliat 
is, what rights people have in water, running water in particular, as well as water 
III natural reservoirs. 'J’herc are two kinds of water. There is the water in the natural 
streams and reservoirs, and there is the water in the canals. As far as the waters in 
the natuial slreams and reservtiirs are concerned there is no (sir) statute or common 
law in India which regulates tho lights of people to the use of the water. In this 
country there is a great body of common law, which is added to by judicial decisions, 
wliicli regulates the rights of people through whose land the water flows, the riparian 
imneis, and wliich also deals with the rights of people who use the stream and who have, 
:i right to expect it to continue in its natural flow so that their cattle may continue to 
drink from it. In India there is no such statute or common law, and therefore, these 
natuial resources of water supplii's Imv'C been dealt with in a general way and on certain 
broad lines. That is to sny, an area which has a very small rainfall, or no rainfall at all, 
gets a prior right to the water as compared with those wliich have a plentiful rain¬ 
fall. A non-ciiltivated area will not be preferred to a cultivated area which is in 
possession of an irrigation supply or a natural supply of water, 
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“These are the general principles which regulate the use of water in these natural 
conditions, but they are not what lawyers call “justiciable rights” which can bo taken 
lo a Court of law. When you come to canals it is a different matter. A canal is built 
by powers conferred by locsil legislation, or constructed in accordance with agreements 
which are often based upon a proportion of the cost which falls on the different 
parties entitled to the use of tho water. Those are justiciable rights, and can be 
taken to a Court of Law. Thi.s section and the following section are intended to 
provide a method of settling rights in natural sources, rights which cannot bo taken 
to a Court of T.aw because there are no legal principles by which the Courts can 
regulate any disputes which may arise. For that reason it is not proposed to put 
canals into tlic Clause because tiiey can lie disposeil of by ordinary tribunals and do 
not require to be referred to the special tribunals which are sot up.” {Pari. Deb. 
Vol. 290, Cols. 2119-50). 

I’lie light to make a complaint does not extend to a ease where one Unit is 
desirous of seeming tho right to make use of water supplies in tho territory of another 
Unit, but applies only to the cas>‘ of a Unit using water to the detriment of another. 


131. (1) If the Governor-General receives such a complaint as 

aforesaid, he shall, unless he is of opinion that the 
liccisioii of com- issues involved arc not of sufficient importance to war- 
rant such action, appoint a Commission consisting of 
such persons having special knowledge and experience in irrigation, 
engineering, administration, finance or law, as he thinks fit, and request 
that Commission to investigate in accordance with such instructions as he 
may give to them, and to report to him on, the matters to which the com¬ 
plaint relates, or such of those matters as he may refer to them. 

(2) A Commission so appointed shall investigate the matters refer¬ 
red to them and present to the Governor-General a report setting out the 
facts as found by them and making such recommendations as they think 
proper. 

(3) If it appears to the Governor-General upon consideration of 
the Commission’s report that anything therein contained requires explana¬ 
tion, or that he needs guidance upon any point not originally referred by 
him to the Commission, he may again refer the matter to the Commission 
for further investigation and a further report. 

(4) For the purpose of assisting a Commission appointed under this 
section in investigating any matters referred to them, the Federal Court, 
if requested by the Commission so to do, shall make such orders and issue 
such letters of request for the purposes of the proceedings of the Commis¬ 
sion as they may make or issue in the exercise of the jurisdiction of the 
Court. 

(5) After considering any report made to him by the Commission, 
the Governor-General shall give such decision and make such order, if any, 
in the matter of the complaint as he may deem proper. 

Provided that if, before the Governor-General has given any deci¬ 
sion, the Government of any Province or the Ruler of any State affected 
request him so to do, he shall refer the matter to His Majesty in Council 
and Ilis Majesty in Council may give such decision and make such order, 
if any, in the matter as he deems proper, 

(6) Effect shall be given in any Province or State affected to any 
order made under this section by His Majesty in Council or the Governor- 
General, and any Act of a Provincial Legislature or of a State which is 
repugnant to the order shall, to the extent of the repugnancy, be void. 

(7) Subject as hereinafter provided the Governor-General, on ap¬ 
plication made to him by the Government of any Province, or the Ruler of 
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any State alTected, may at any time, if after a reference to, and report 
from, a Commission appointed as aforesaid he considers it proper so to do, 
vary any decision or order given or made under this section: 

Provided that, where the application relates to a decision or order of 
His Majesty in Council and in any other case if the Government of any 
Province or the Ruler of any State affected request him so to do, the 
Governor-General shall refer the matter to His Majesty in Council, and 
His Majesty in Council may, if he considers proper so to do, vary the deci¬ 
sion or order. 

(8) An order made by His Majesty in Council or the Governor- 
General under this section may contain directions as to the Government or 
persons by whojn the expenses of the Commission and any costs incurred 
by any Province, State or persons in appearing before the Commission arc 
to be paid, and may fix the amount of any expenses or costs to be so paid, 
and so far as it relates to expenses or costs, may be enforced as if it were 
an order made by the Federal Court. 

(9) The functions of the Governor-General under this section shall 
be exercised by him in his discretion. 

132. If it appears to the Governor-General that the interests of any 
Chief Commissioner’s Province, or of any of the m- 
water'^sii^*^ such a Province, in the water from any 

Chiet Coiiimissimt- r>atural source of supply in any Governor’s Province 
cr’s Province. or Federated State have been or are likely to be affec¬ 

ted prejudicially by— 

(a) any executive action or legislation taken or passed, or proposed 
to be taken or passed ; or 

(i) the failure of any authority to exercise any of their powers, 
with respect to the use, distribution or control of water from that source,' 
he may, if he in his discretion thinks fit, refer the matter to a Commission 
appointed in accordance with the provisions of the last preceding section 
and thereupon those provisions shall apply as if the Chief Commissioner’s 
Province were a Governor’s Province and as if a complaint with respect to 
the matter had been made by tlie Government of that Province to the 
Governor-General. 


NOTEM. 

S. 132.- Si. 130 i.<i I'onfincil lo coinphiinls al tin* itisfaiice of (Iovomiots of Proviucoa 
and of Itiilcrs of tA’di’nifod Tlio piutics rornplaiaed sigainat nimlit bo any 

otluM- “unit” of the tVdoralion. S. 133 deals with tlio easo of ooniplainls of the Cliief 
t’onimissionors Piovinooa, siffainst other Hnita. They are Bepnrntely treated hei-.auae 
Chief Commissioner's Pioviiiees are under the Adininiatintive eontrol of flie Kedeial 
(lovernment. 


133. Notwithstanding anything in this Act, neither the Federal Court 
. . nor any other court shall have jurisdiction to entertain 

r »-5oiwLfi action or suit in respect of any matter if action in 

° ‘ ^ ' respect of that matter might have been taken under 

any of the three last preceding sections by the Government of a Province, 
the Ruler of a State, or the Governor-General. 

NOTES. 


S. 133: Exclusion of Jurisdiction of Courts.—Even in cases where a 
dispute in n'spect of water supply involves “a question on whieh the oxis- 
teiier. or extent of a legal right depends” within the meaning of S. 204, 
the Jui'isdiction of tlie Federal Court is excluded in respect of water from 
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nntural sources. Tf however the dispute is ouc in regaiil to water from other than 
ii natuial source of supply, t.e., from an artificial source, tho jurisdiction of tho 
(\)iuts, including the F\>deiiil ( (nirl is unaffwted. The question as to whether a 
source of writer siipidy is iiatiiiaJ or otlier than natural iinglit not always In- siinplo of 
solution. Ft is difficult in some cases to determine whether a stream is natural or 
artificial, as many natural streams have been so altered for inanufae.tiiiing or foi 
Ollier purposes that they lunc to all appearances eiifiiely Inst then natural coiiii.e ami 
character and many artificial streams have been made under such c.iti-umstances oi 
have existed for so long that they have attained evciy charactciistic of natinal 
stream.H—see for example limhif and Co. v. Clrnl’, (11102) 1 < It. 049. .Vcconlingly it, 
is a matter for judicial determination depemling on the fai is of each case, and no 
accurate definition eaii he attempted to meet every case. 

la sucli eirciimatances it is siihiiiitted that it must he foi the h'edeial or otliei 
Court if a suit or dispute is hroiight before it to considei and consider 1 nallv wlmttier 
tlie stieam oi olliei source of supply is naiiiinl so as to oust t!ie jiiiisde !ion of the 
('oiirt. Ft is not within tlie eompetenee of the (Soveii'or (Jeiieral to tinallj decide 
facts nocessaiy to give himself jurisdiction. Flic decision as to the character of the 
sourer- of .suiqily can be carvassed bofoie the l-Vderal Couit. Fn lliis i-onnectioii the 
limited iiafuie of the oiigiiiul .Iiinsdiction of the J-’edeial Couit as icgards di.spiite.s to 
which the States an- pailies should he lioine lu mind. 

134. The provisions contained in this Part of tliis Act with respect to 
Ruler of State may interference with water supplies shall not apply in 

exclude application of relation to any Federated Stale the Kuler whereof 
provisions as to water has declared in his Instrument of Accession that those 
provisions are not to apply in relation to his State. 

NOTEa 

S. 134.—"(Mauscs 120 to 1.31 were inseited in tho Ibll a.s it was thought they 
were iiiucli in the iiitcicsia of the Slat«-a, while prcsi-i-Miig thr- including powcis of the 
(loveinor-Oencral in ceitaiii circumstances and yet providing for Uie s«-ttlemeiit of 
disputes wliere, there might be an uiidr-annble use of water lights, hut the Piinces in 
the Meinorandiim of the 27th Eebruaiy to the Vici*roy, %vhM-h is printed in the White 
Paper, rattier ohjectod to the machineiy of Cl. 131, liecause it allowed leference to 
an (itl hoc tnhnnal of i-oiniilaiiits made by a Itulei as beiag Somehow oi other against 
their interests. 

“Ill ordei to meet that ])oiiil, we allow tlicm to j>iit themselves in the same position 
as an imfederntorl State: that is to .-ray. they would eome undr-r the same powois as 
lliose which I thouglit it was agreed on all hands have been used in the best way foi 
safeguarding the wafet lights of tin- mass of the |>eople.'’ (Pn)l. Prh. Vol, .30(i 
<\)ls. 1422). 

This IS one of the few cases where States have been iieriniffed to contract out of the 
pnnisioris ol the \cl. II is \eiy improbable that any Slate will desiie to contract mil, 
as the alteinati\e would be to bung into pla\ the paramountcy confuil in so far as 
contiol might be necessaiy. 

Inter-Provinciol Co-operation. 

135. If at any time it appears to His Majesty upon consideration of 

representations addressed to him by the Governor- 
Provisions with res General that the public interests would be served by 
IProvincdal^Coiincib'^ establishment of an Inter-Provincial Council 

charged with the duty of— 

(o) inquiring into and advising upon disputes which may have 
arisen between Provinces; 

(6) investigating and discussing subjects in which some or all of 
the Provinces, or the Federation and one or more of the Provinces, have 
a common interest; or 

(c) making recommendations upon any such subject and, in parti¬ 
cular, recommendations for the better co-ordination of policy and action 
with respect to that subject. 

22 
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it shall be lawful for His Majesty in Council to establish such a 
Council, and to define the nature of the duties to be performed by it and its 
organisation and procedure. 

An Order establishing any such Council may make provision for 
representatives of Indian States to participate in the work of the Council: 

NOlTiS. 

S. 135.—With the tiisappcaraiifc of a Central Uo\crnmeat with power to loRislato 
for more Provinces than one, in luattcra of common concern, and with the conferment 
of Provincial Autonomy with the centrifugal forces that it inevitably generates, the 
need was felt for a inacliinery to resolve inter-provincial disputes and for eo- 
ordimiting provincial activities in the held of reseaich. The provision made for 
vesting the centre with Yiower to legislate on provincial topics, liy consent of the 
provinces has already been noticed. (Vide S. 103.) 

It is to these (hnineds that one must look to for removing the acerbities of inter- 
provineial feeling, and to supply that factor of cohesion which a unitary constitution 
alone can give. 


PART VII. 

Finance, Property, Contracts and Suits. 


CHAPTER I. 

T'inA NCI*. 

Distribution of Revenues hctjvecn the Federation and the Federal Units, 

136. Subject to the following provisions of this chapter with res¬ 
pect to the assignment of the whole or part of the 
.Meaning of “reve- net proceeds of certain taxes and duties to Provinces 
nues of Federation’’ Federated States, and subject to the provisions of 
Province/^*'""^* respect to the Federal Railway Autho¬ 

rity, the expression “revenues of the Federation” 
includes all revenues and public moneys rai.scd or received by the Federa¬ 
tion, and the expression “revenues of the Province” includes all revenues 
and public moneys raised or received by a Province. 

NOTFS. 

S. 136.—Tins section defines the expressions ‘Revenues of the IVderation’ and 
Mlovenups of tho Province’ as including all revenues and monies raised or received 
by the Federation or Province, notwithstanding in the case of the Federation certain 
taxes are levied and collected by it though tho nett proceeds thereof are wholly paid 
over to the Provinces in such manner as may be prescribed. Tho following tables 
indicate the sources of Fedeuil and Provincial Revenue, their collection and ultimate 
destination. 
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These Taxes are now raised by ilunicipal and other Local Authorities £or then 
Now abolished—but before abolition was a source of Municipal Taxation. 
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lural laud, such stamp duties us are mentioned in the 
J^’ederal Legislative last, terminal taxes on goods or 
passengers carried by railway, or air, and taxes on 
railway fares and freights, shall be levied and collec¬ 
ted by the Federation, but the net proceeds in any 
hnancial year of any such duty or tax, except in so 
far as those proceeds represent proceeds attributable to Chief Commis¬ 
sioner’s Ihovinces, shall not form part of the revenues of the Federation, 
but shall be assigned to the Provinces and to the Federated States, if any, 
within which that duty or tax is leviable in that year, and shall be distri¬ 
buted among the Provinces and those States in accordance with such 
principles of distribution as may be formulated by Act of the Federal 
I.egislature: 

Provided that the Federal Legislature may at any time increase any 
of the said duties or taxes by a surcharge for Federal purposes and the 
whole proceeds of any such surcharge shall form part of the revenues of 
the Federation. 

NUTJES. 

S. 137: Sources of Provincial Revenue in Federal List. -'I’lie 
ioIVikm! to III this soclion urc really wuirces of Piovincial lle\enuo but 
tlii’y luive boon iiHSi(>uo<l to the Fedoinl last to lender them leviable by 
Pedeiiil r.iiM, as it was desired that there should be uniforniity of law for their levy, 
j all's, meidence and i ollcetion and to enable the Federation to levy sureharges foi 
Fcdeial luirjiosi's, if neeessuiy. The share attubutable to the Chief Coiiiinissiouei’.'s 
I’roMnees are etedilod to (lie Kevenu«*s of the Kedeiation, as these aieaa are leally 
jairts of Federal Teiritory. 

These tiixoii need not be levied m all the units of the Federation but may be 
levied in puitieulai units only,—but as the nett proceeds of tlie tax are to be enjoyed 
by the units it does not oifend any piiniiplc of equality between the units of the 
Fedeiation. 

The mode of asi-eiiaining the nett pioeeeds is .set out in 8. Ul. 

Duties in respect of succession to property other than agricultural land.--In 
I elation to this tax a ipiestion of some iinpoitunce is laised by the levy of fees on 
I’lobati* imih'r the Indian Court lei's -Vet; i.s the Court fee le\iod in lesppet of Piii- 
bate and T.etteis of Administiatiou undei .Vil. 11 of the Court Fees .\ct, a duty of 
the kind speeitied in this sectionf 

Tliiee views seem possible. (1^ The aiiiuiint ]>ayablc is a ‘fee taken in it Oiiu|t' 
within Item 1, of the I’rovmcial last. (2) As the inode in whieli the fc™ are collected 
IS by means of stamps under H. 25, Coiiit Fees Ae.t, the roi:cipt in quest ion is a 
‘‘Mtamp” falling within Item !>1 of the Frotincial List. (3) It is a succession duty 
within the menuing of this section. 

It IS Bubmitted that leganl must be had to the general scheme of the tichcilulcs 
and the teiniinology eiiiployed therein to detiriiiiiie the class under wliich this paiti- 
euliir lie.-id of subjev't would full. Taking into eonsiileration flio intention as disclo.'ied 
by Item 13 of the loniurrcnt list part I, a judicial stamp would not seem to be a fee 
laki'ii in a Court. As between the two other alternatives, regard should he had imin' 
to the substance than to the form of the levy. It might be that a tax is not the less 
a duty on succession, becauso it is colhvted by means of a stamp; but, it would be 
conliary to all sound canons of const met ion to call that a tax or duty on succession 
which is not leviable on all cases of siiccessinn, but is confined to those where a jiarly 
IS desiioiis nr iiiuler iii'cessitv to obtain Proliate or Letters of administration. In 
essence and snlistance tlu'iefiirc it would seem to be a ‘stamp duty’ within the meaning 
of Item 51 of the Provincial List. 

138. (I) Taxes on income other (han agricultural income shall be 

levied and collected by the Federation, but a pre.scrib- 
Taxes on income. ed percentage of the net proceeds in any financial year 


L'crtam .‘luccc.ssion 
duties, stamp (liilic.s, 
terminal taxes and 
taxes on fares and 
freights. 
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of any such lax, except in so far as those proceeds represent proceeds at¬ 
tributable to Chief Commissioners’ Provinces or to taxes payable in respect 
of Federal emoluments, shall not form part of the revenues of the Federa¬ 
tion, but shall be assigned to the Provinces, and to the Federated States, if 
any, within which that tax is leviable in that year, and shall be distributed 
among the Provinces and those States in such manner as may be prescribed: 

Provided that— 

(a) the percentage originally prescribed under this sub-section shall 
not be increased by any subsequent Order in Council; 

(b) the Federal Legislature may at any time increase the said taxes 
by a surcharge for Federal purposes and the whole proceeds of any such 
surcharge shall form part of the revenues of the Federation. 

(2) Notwithstanding anything in the preceding sub-section, the 
Federation may retain out of the moneys assigned by that sub-section to 
Provinces and States— 

(a) in each year of a prescribed period such sum as may be pres¬ 
cribed; and 

(b) in each year of a further prescribed period a sum less than that 
retained in the preceding year by an amount, being the same amount in 
each year, so calculated that the sum to be retained in the last year of the 
period will be equal to the amount of each annual re?tiuction; 

Provided that— 

(i) neither of the periods originally prescribed shall be reduced by 
any subsequent Order in Council, 

(ii) the Governor-General in his discretion may in any year of the 
second prescribed period direct that the sum to be retained by the Federa¬ 
tion in that year shall be the sum retained in the preceding year, and that 
the second prescribed period shall be correspondingly extended, but he 
shall not give any such direction except after consultation with such re¬ 
presentatives of Federal, Provincial and State interests as he may think 
desirable, nor shall he give any such direction unless he is satisfied that the 
maintenance of the financial stability of the Federal (iovernment requires 
him so to do. 

(3) Where an Act of the Federal Legislature imposes a surcharge 
for Federal purposes under this section, the Act shall provide for the pay¬ 
ment by each Federated State in which taxes on income are not leviable by 
the Federation of a contribution to the revenues of the Federation assess¬ 
ed on such basis as may be prescribed with a view to securing that the 
contribution shall be the equivalent, as near as may be, of the net proceeds 
which it is estimated would result from the surcharge if it were leviable in 
that State, and the State shall become liable to pay that contribution ac¬ 
cordingly. 

(4) In this section— 

"taxes on income" does not include a corporation tax; 

“prescribed" means prescribed by His Majesty in Council; and 

"Federal emoluments" includes all emoluments and pensions payable 
out of the revenues of the Federation or of the Federal Railway Authority 
in respect of which income tax is chargeable. 

NOTES.. 

S. 138: Taxes on Income.—Thoso (which for the purposes of the arrangements set 
out m this section <lo not include Corporation tax) fall in a category between the taxes 
and duties in 8. 137 and what might be called pucca Federal sources of taxation like 
customs. One portion of the proceeds of Income-Tax is statutorily allocated to the 
Provinces and distributed among them in a prescribed manner. 
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S. 138] TiiK Government bF India Act, 1^35, 

“Corporation Tax” is defined m S. 311 (2) its mejinmg, "any tax on so mucJi oC 
the income of <'ompanie8 as does not represent agricultural income, being a tax to 
which the enactments requiring or authorising companies to make deductions in res- 
[lect of income-tax liom payments of interest or dividends, or from other payments 
representating a distribution of profits, have no application.” 

it will thus be seen that the wholly Federal portion of the tax is confined to super¬ 
tax on the profits of companies. 

Taxes on agricultural income are a wholly provincial sour< ■ of taxation. (.See 
Item 41 of Tjist II, Sch. VIT); and hence the reason for their exclusion. Agricultural 
income is defined in fci. 311 (2) as meaning “agricultural income as defined tor the 
purposes of the enactments relating to Indian Income-tax”, thu.* incorpoiating within 
the Statute the definition in the Indian Income-tax Act. 

Agricultural income is defined by the Indian Income-tax Act iu 8. 2 (^l). This 
definition cannot be varied by the Federal Legislature unless the Bill for the purpose 
lias obtained the previous sancfiou of tho Governor-General. (8. l41 infra.' 

The problem of Federal Finance.—One of the most difficult problems in 
connection with Federal Finance was the quest mu of the allocation of income-tax 
between the centre and the Provinces and inter se the Provinces. It will be noticed that 
mcome-tax was tlie one direct tax that went into the Federal fisc. Two factors were 
pressing towards the assignment of tho luoeeetts of this tax to the units producing it. 
First, tho Provinces which wwe heavily hit by the depression from 11)30 onwards 
(particularly Bengal) had to be iiiovuled with some source of revenue which would 
keep them on an even keel, and they were claiuouting for tho refuml of tho income-tax 
laised in their territory. 8econdly, tlie entry of the States into tho Federation 
necessitated a measure of eiiuality of burden among the several units. No difficulty arose 
in the Siihore of indirect taxation which constitutes foui-fifths of the Central revenues 
but tho difficulty was felt in regard to direct taxation. The States made it clear from 
the outset that they would not consent to have incometax raised within their area 
from state-subjects and therefore the only mode of bringing about equality of con¬ 
tribution among the Units was to remit to the Provinces tho income-tax raised there¬ 
from. But the nci'ds of tho Centre were 2 >araniount, and w'ith (1) the increased exiien- 
diture of over two crores in connection with deficit Provinces (excluding tho contribution 
of 1 croro to the N.-\V. Frontier Province which is being paid from 1932), (2) tho 
expenses in connection with the inauguration of Federation, vie., the additional 
expenditure required by reason tnUr alia of tho increase in tho size of the legislatures 
and electorates and tho establishme.iit of the Federal Court amounting to i crore per 
year, (3) the financial adjustment with the States set out m 8. 147 which entails a 
loss of about 1 crore per annum to the Centiiil resources, (4) the separation of Burma, 
which IS estimated to produce a loas of about 3 crores of rupees per year, it was 
unthinkable that the Centre could forego the entirety of the proceeds of incometax 
W'liicli bring in normally about 13 or 14 crores. 

The White Paper Scheme. —Tho IVhito Paper 1933 suggested that between 50 
and 75 iier cent, of the proceeds of incometax would be refunded to tho Provinces as 
may bo fixed after fuller enquiry, and that the proportion fixed should be handed 
back gradually over a fieriod of about 10 years. 

Modifications.—The Joint Parliamentary Committee were of tho opinion that tho 
Centre could not afforil to part with over 50 per cent, of the proceeds of tho tax in any 
event, and suggested that instead of the Act prescribing a fixed timetable for the pro¬ 
cess of transfer, the actual periods may be determined later by Order in Council. 

The Nlemeyer Beport. —The Act adopted tho recommendations of the Joint 
Parliamentary Committee and left the proportion and the periods to be prescribed by 
Order in Council. 8oon after the Act was passed Sir Otto Niemeyer was appointed as 
an expert to investigate and make recommendations in regard to tho matters left for 
future fixation in S. 138, and his recommendations have been accepted in their entirety 
and are embodied in the Government of India (Distribution of Bevenues) Order in 
Council 1936. 

Analogy of Tributes and Provincial share of Income Tax. —In tho scheme of 
things therefore the 50 per cent, share of the proceeds of incometax (which in this con¬ 
text has always to be understood as excluding (1) tho Tax on emoluments of Federal 
officials (2) the proceeds attributable to tho Chief Commissioners Provinces and (3) 
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S. 139] The Government of India Act, 1935. 177 

not be subject to the Tederal income tax, there are many factors to be taken into 
account. Some of the Federal expenditure will be for British India purposes only, 
such as subsidies to deheit British India Provinces; there has also been controversy 
on the question whether the service of part of the pre-Federation debt should not 
fall on British India alone; and further, part of the proceeds of taxes on income is 
derived from subjects of Indian States, e.g., holders of Indian Government securities 
and share-holders in British India companies. The States also make a contribution 
in kind to defence of which there is no counterpart in the Provinces of British 
India. It seems to us both unnecessary and undesirable to attempt any accurate 
balancing of these factors or to determine on a basis of this kind what share of the 
income tax could equitably be retained by the Federation. It will be wiser to base 
the division upon the financial and economic needs of the Federation and the Units. 
Nor is it likely that anj' disequilibrium between British India and the States that 
might result from such a method of treatment would be of a serious character”. 
(J.P.C. Para. 249.) 

Federal Surcharges.—Federal surcharges arc leviable within tlie territory of 
Federating States equally within the territorj- of the Provinces. But the mode of 
collection is not the same. The State may agree to pay the tax itself and recoup the 
amount from its subjects by some olher mode of taxation which the Buler may deem 
Huit.able. Thus, though the tax may be technically levied in the State the incidence 
of the taxation may not bo the same as in Biitish India. 

139. (1) Corporation tax shall not be levied by the Federation in any 
,, . , P'ederated State until ten years have elapsed from 

Corporation lax. establi.shnient of the Federation. 

(2) Any Federal law providing for the levying of corporation tax 
shall contain provisions enabling the Ruler of any Federated State in 
which the tax would otherwise be leviable to elect that the tax shall not be 
levied in the State, but that in lieu thereof there shall be paid by the State 
to the revenues of the Federation a contribution as near as may be equi¬ 
valent to the net proceeds which it is estimated would result from the tax 
if it were levied in the State. 

(3) Where the Ruler of a State so elects as aforesaid, the officers 
of the Federation shall not call for any information or returns from any 
corporation in the State, but it shall be the duty of the Ruler thereof to 
cause to be supplied to the Auditor-General of India such information as 
the Auditor-General may reasonably require to enable the amount of any 
such contribution to be determined. 

If the Ruler of a State is dissatisfied with the determination as to 
the amount of the contribution payable by his ^tate in any financial year, 
he may appeal to the Federal Court and if he establishes to the satisfaction 
of that Court that the amount determined is excessive, the Court shall 
reduce the amount accordingly and no appeal shall lie from the decision 
of the Court on the appeal. 

NOTES. 

S. 139: Corporation Tax.—As stsitod vurlier, Corpoiation Tax is used to desig- 
uato supertaxes on companies, which are paid on behalf of themselves and not on be- 
lialf of the share-iiolders and to which in consequence the refund provisions will not 
apply. It is expected that the States would include in their Instrument of Accession 
this lax among the subjects on which the Federal Legislature couM legislate. 

“The States always made it plain that they would preserve to themselves the right 
not to withhold contributions but to decide whether contributions sliould be derived 
from direct taxation as in the case of Mysore, or whether equivalent payment should 
be made out of the revenues of the State to that which wouhl be leviable if it were 
raised by the (Corporation Tax. (Par. Deb. Vol. 300, Col. 78). 

23 
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140. Duties on salt, Federal duties of excise and export duties 

shall be levied and collected by the hederation, but, if 
Salt duties, e^cu^e Act of the Federal Legislature so provides, there 
duties and export revenues of the Federation 

to the Provinces and to the Federated States, if any, 
to which the Act imposing the duly extends, sums equivalent to the whole 
or any part of the net proceeds of that duty, and those sums shall be 
distributed among the Provinces and those States in accordance with 
such principles of distribution as may be formulated by the Act. 

(2) Notwithstanding anything in the preceding subsection, one 
half, or such greater proportion as llis Majesty in Council may determine, 
of the net proceeds in each year of any export duty on jute or jute 
products shall not form part of the revenues of the Federation, but shall 
be assigned to the Provinces or Federated .Stales in which jute is grown 
in pioportion to the respective amounts ot jute grown therein. 

NOTES. 

S. 140.—The taxes nicntionod in the section form an intermediate group designed 
to secure flexibility in Provincial Finances. Having reference to the allocation of tlio 
subjects the expenditure at the Centre is almost stercotyiied and ajiait from the ex¬ 
penses resulting from any war is likely to be fairly constant. The principle sources 
of expanding revenue, Customs and Income-tax have been allocated to the Centro, 
wholly or in gre"t part. 

The I’rovinccs to winch arc committed the development of Social Services and 
the expansion of the nation building departments, have been left without much of re¬ 
sources, if they are to make any success of I’rovine.ial Autonomy. I'liis section seeks 
to mitigate in some measure the financial stringency of tho Provinces, If the taxes 
assigned exclusively to the Federation bring in sums sufficient to meet Federal expendi¬ 
ture, the Federation might be expected to relinquish the whole or a portion of the 
salt excise duty from which tho Central Bevenues derive at present, about 8 Crores, 
and Export duties which bring in 4 Crores (now classified as Customs), in favour of tho 
units. 

Special provision is however made in tho case of the export duty on jute of which 
62J per cent, is allocated to tho Provinces by Order in Council, and distributed among 
tho Provinces growing jute—Bengal, Bihar, Assam and Orissa, in proportion to their 
production. 

141. (1) No Bill or amendment which imposes or varies any taxor 

duty in which Provinces are interested, or which 
Prior sanction of varies the meaning of the expression “agricultural 
Governor - General income” as defined for the purposes of the enact- 
affecHng taxation* in *”ents relating to Indian income tax, or which affects 
which Provinces are the principles on which under any of the foregoing 
interested. provisions of this chapter moneys are or may be 

distributable to Provinces or States, or which imposes 
any such federal surcharge as is mentioned in the foregoing provisions 
of this chapter, shall be introduced or moved in either Chamber of the 
I'ederal Legislature except with the previous sanction of the Governor- 
General in his discretion. 

(2) The Governor-General shall not give his sanction to the 
introduction of any Bill or the moving of any amendment imposing in any 
year any such Federal surcharge as aforesaid unless he is satisfied that all 
practicable economies and all practicable measures for otherwise increasing 
the proceeds of Federal taxation or the portion thereof retainable by the 
Federation would not result in the balancing of Federal receipts and 
expenditure on revenue account in that year. 
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(3) In this section the expression "tax or duty in which Provinces 
ai-e interested” means— 

(a) a tax or duty the whole or part of the net proceeds whereof 
are assigned to any Province; or 

(b) a tax or duty by reference to the net proceeds whereof sums 
are for the time being payable out of the revenues < the Federation to 
any Provinces. 

NOTES. 


S. 141.—TJ.o lamuii for ll>o reatriction on legislative pewer iinposiiig tli>* 

iccpiireinent of previous sanction is that the Provinces are interest. . 1 in the mainten¬ 
ance of an arrangement imder which they are entitled to share in the proceeds of the 
tax in the circumstances set out in 8. 138; and the Federating Stat-'s arc interested 
in seeing tiiat the Fedeiution gets the maximum amount so tnat tlie Cf’iision for the 
levy of Federal surcharges on Incomo-t.’X, or for the levy of Cuiporaiieii Tax which 
(Hiiy bo levied in the States, may not arise. 


142. Such sums as may be prescribe I by Mis Maje.sty in Council 
shall be charged on the revenues of the Federation 
Grants from Fede- yeaj- grants in aid of the revenues of such 

ProYhices.*^ Provinces as His Majesty may determine to be in 

need of assistance, and different sums may be prescri¬ 
bed for different Provinces: 

Provided that, except in the case of the North-West Frontier 
Province, no grant fixed under this section shall be increased by a 
subsequent Order, unless an address has been presented to the Governor- 
General by both Chambers of the Federal Legislature for submission to 
His Majesty praying that the increase may be made. 


NOTES. 


S. 142.—This section embodies tho provision of aids to deficit Provinces and the 
amount of Federal contribution to the Provinces is fixed by Order in Council. 

The amounts fixed for these Provinces are as follows: — ' 


A. Pemiaiient Provision. 

(1) N.-W.-F. Province 

(2) Orissa 


(3) Assam 

B. Temporary Provisiou. 

(1) United Provinces. 

(2) Sind 


100 Lakhs a year. 

47 Lakhs per year up to 1942. 

43 Lakhs per year in the years 1942-’46. 

40 Laklis per year subsequently. 

30 Lakhs per year. 

25 Iraklis a year up to 1942 only. 

Gets aid for 50 years. 

110 Lakhs in tho year 1937-1938. 

105 Lakhs a year in the vears 19.38-39 to 
1947-48. 

«0 Lakhs per year in the years 1948-4P 
to 1968-R9. 

65 Lakhs per year in the vears 1969-70 
to 1974-75. 

60 Lakhs per year in the years 1975-75 
to 1980-81. 

55 Lakhs per year in the years 1981-82 
to 1986-87. 


Except in the case of the N.-W. Frontier Province, in regard to which tho subven¬ 
tion may be raised by Order in Council, in the case of all other Provinces the aid from 
Federal Bevenues cannot bo increased without the consent of both Chambers of the 
Federal Legislature. The intention is to avoid the danger that the Province instead 
of developing its resources may be tempted to rely on extended Federal assistance. 
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143. (1) Nothing in the foregoing provisions of this chapter affects 

any duties or taxes levied in any Federated State 
bavings. Otherwise than by virtue of an Act of the Federal 

Legislature applying in the State. 

(2) Any taxes, duties, cesses or fees which, immediately before the 
commencement of Part III of this Act, were being lawfully levied by any 
Provincial Government, municipality or other local authority or body for 
the purposes of the Province, municipality, district or other local area 
under a law in force on the first day of January, nineteen hundred and 
thirty-five, may, notwithstanding that those taxes, duties, cesses or fees 
are mentioned in the Federal Legislative List, continue to be levied and to 
be applied to the same purposes until provision to the contrary is made by 
the Federal Legislature. 


NOTES. 

S. 143.—The Jst sub-section is designed to prevent uny claim on the pait of tlie 
Federation to levy and collect taxra and duties mentioned in the Federal LogiHlatiie 
list in the Feilerated States except under authority of a federal Law thus carrying 
out the principle of S. 8 (2). That section is sufficiently explicit, but as it was appre¬ 
hended that the provisions of this Chapter might enable an inroad to bo made on that 
principle, the saving has been enacted. 

The 2nd sub-section fixes Ist January 1935 as the crucial date. But by tin* Iiiduin 
Burma (Transitory Provisions) Ordei 1937 Rule 3, for a period of 2 years +roni the 
commencement of Part IIT, (i.e., till Ist April 1939) the reference to the 1st .ianuary 
1936 is to be read as the Ist January, 1937. 

S. 173 (4) enables the Provincial Vuthorilies to collect the taxes in aneai on l.st 
April, 1937. 

It need not be stated tliat after the commencement of Part 111, no PioMiieial 
Legislature can levy a tax enumeratetl in the Federal List. If however the Provineial 
Legislation was one passed before Jst January, 1937, the function of le^y ami collec¬ 
tion continues to bo performed by Provincial Authorities. By Rule 4 of tlie India 
Burma (Transitory Provisions) Order 1937, “taxes, fines, penalties or other sum 
required to bo credited before the eonunencement of Part III,, to any local or other fund, 
shall during the next two financial years following the commencement of Part III 
continue to be so credited and shall not ho deemed to be part of tlie rovonues of the 
Provinces”. But the utilisation of tho funds for provincial or local pui poses can 
continue only so long as Central or Federal Legislation does not make luoviaion to 
the contrary. 

144. (1) In the foregoing provisions of this chapter “net proceeds” 

means in relation to any tax or duty the proceeds 
Calculation of net thereof reduced by the cost of collection, and for the 
procee s, c c. purposes of those provisions the net proceeds of any 

tax or duty, or of any part of any tax or duty, in or attributable to any 
area shall be ascertained and certified by the Auditor-General of India, 
whose certificates shall be final. 

(2) Subject as aforesaid, and to any other express provision of this 
chapter, an Act of the Federal Legislature may, in any case where under 
this Part of this Act the proceeds of any duty or tax are, or may be, 
assigned to any Province or State, or a contribution is, or may 
be, made to the revenues of the Federation by any State, provide for the 
manner in which the proceeds of any duty or tax and the amount of any 
contribution are to be calculated, for the times in each year and the manner 
at and in which any payments are to be made, for the making of adjust¬ 
ments between one financial year and another, and for any other incidental 
or ancillary matters. 
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NOTES. 

S. 144.—Sub-S. (2) The special provision for appeal to the Federal Court made in 
the case of the States for determining tho disputes regarding the amount of Corpora¬ 
tion Tax payable by them is saved by this sub-section. 

The Crown and the States. 

145. There shall be paid to His Majesty by the Federation in 

each year the sums stated by His Majesty’s Represen- 
Expense-? of the tative for the exercise of the functions of the Crown 
witirindlaTi'^Staus^.'^" relations with Indian .‘states to be required, 

whether on revenue account or otherwise, for the 
discharge of those functions, including the making of any payments in 
respect of any customary allowances to members of the fairuly or servants 
of any former Ruler of any territories in India. 

146. All cash contributions and payments in respect of loans and 

other payments due fiom or by any Indian State 
I o*" which, if this Act had not been passed, would have 

y ni lan ^ a es. formed part of the revenues of India, shall be recei¬ 
ved by His Majesty, and shall, if His Majesty has so directed, be placed 
at the disposal of the Federation, but nothing in this Act shall derogate 
from the right of His Majesty, if he thinks fit so to do, to remit at any 
time the whole or any part of any such contributions or payments. 


NOTES. 

Ss. 146 & 146.—Notwithstandiug that the Stales Enquiiy Committee aecepted tln‘ 
uevv put toiward by tho Princes that their lolations were with the Crown direct—as 
<listiiigui8hed from the Government of India, and tho provisions of this Act embodying 
that view have placed ‘paramountcy' outside the Federal sphere, (See Ss. 3 and 285 
and Cf., S. 180) the Federal Bevenues have been debited with the expenditure incurred 
by tho Crown Representative. (See S. 2<S0). The expenditure under the head has been 
“charged on the Revenues of the Federation” under S. 33 (1) and by virtue of S. 34 (1) 
iiot only arc they withdrawn from the vote of the T.ogislature, but is one of the items 
which cannot he discussed therein. 


Whatever justification there wsm for debiting this item to Indian Revenues at a 
time when tiibutes were being credited to the Indian Exchequer, must disappear with 
the policy of S. 147 providing for the abolition of tributes and for the payment of 
compensation to the Indian States in respect of Ceded Territories. 

The necessary direction of His Majesty has been given for the inclusion of these 
items m the Revenues of tlie Federation. 

The States Enquiry Committee (Financial) recommended the remission of the 
tiibutes of all those States whose tributes were in excess of 5 per cent, of their annual 
iPNcnue. to the extent of the excess, whether they joined tHe Federation or not. They 
further lecommendod the abolition of the tribute payable by Kolhapur in respect of 
the expenses of the Agency. (See Notes to S. 147.) In the case of the rest of the 
tributes however, the remission is recommended to be made “dependent on their join¬ 
ing the Federation”, which is expected to act as an inducement to the Princes to join 
it. 


An analogy has been drawn between the contribution by the Provinces in respect 
of Income-tax and that of the States in the shape of tribute and the abolition of the 
tributes has been timed roughly to proceed pari passu with the grant to the Provinces 
of their share of the proceeds of Income-tax. 


147. (1) Subject to the provisions of sub-section (3) of this section. 
His Majesty may, in signifying his acceptance of the 
Remission of Instrument of Accession of a State, agree to remit 
State s contributions, ^ perjoj exceeding twenty years from the 

date of the accession of the State to the Federation any cash contri¬ 
butions payable by that State. 
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(2) Subject as aforesaid, where any territories have been volunta¬ 
rily ceded to the Crown by a Federated State before the passing of this 
Act— 

(a) in return for specific military guarantees, or 

(&) in return for the discharge of the State from obligations to 
provide military assistance, 

there shall, if His Majesty, in signifying his acceptance of the Instrument 
of Accession of that State, so directs, be paid to that State, but in the first 
mentioned case on condition that the said guarantees are waived, such 
sums as in the opinion of His Majesty ought to be paid in respect of any 
such cession as aforesaid. 

(3) Notwithstanding anything in this section— 

(а) every such agreement or direction as aforesaid shall be such as 
to secure that no such remission or payment shall be made by virtue of the 
agreement or direction until the Provinces have begun to receive moneys 
under the section of this chapter relating to taxes on income, and, in the 
case of a remission, that the remission shall be complete before the expira¬ 
tion of twenty years from the date of the accession to the Federation of 
the State in question, or before the end of the second prescribed period re¬ 
ferred to in sub-section (2) of the said section, whichever first occurs; and 

(б) no contribution shall be remitted by virtue of any such agree¬ 
ment save in so far as it exceeds the value of any privilege or immunity 
enjoyed by the State; and 

(c) in fixing the amount of any payments in respect of ceded ter¬ 
ritories, account shall be taken of the value of any such privilege or 
immunity. 

(4) This section shall apply in the case of any cash contributions 
the liability for which has before the passing of this Act been discharged 
by payment of a capital .sum or sums, and accordingly His Majesty maj' 
agree that the capital sum or sums so paid shall be repaid either by instal¬ 
ments or otherwise, and such repayments shall be deemed to be remissions 
for the purposes of this section. 

(5) In this chapter “cash contributions" means— 

(а) periodical contributions in acknowledgment of the suzerainty 
of His Majesty, including contributions payable in connection with any 
arrangement for the aid and protection of a State by Ilis Majesty, and con¬ 
tributions in commutation of any obligation of a State to provide military 
assistance to His Majesty, or in respect of the. maintenance by His Majesty 
of a special force for service in connection with a State, or in respect of 
the maintenance of local military forces or police, or in respect of the 
expenses of an agent; 

(6) periodical contributions fixed on the creation or restoration of 
a State, or on a re-grant or increase of territory, including annual pay¬ 
ments for grants of land on perpetual tenure or for equalisation of the 
value of exchanged territory; 

(c) periodical contributions formerly payable to another State but 
now payable to His Majesty by right of conquest, assignment or lapse. 

(б) In this chapter “privilege or immunity" means any such right, 
privilege, advantage or immunity of a financial character as is hereinafter 
mentioned, that is to say— 

(a) rights, privileges or advantages in respect of, or connected with, 
the levying of sea customs or the production and sale of untaxed salt; 
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(fc) sums receivable in respect of the abandonment or surrendei^of 
the right to levy internal customs duties, or to produce or manufacture salt, 
or to tax salt or other commodities or goods in transit, or sums recei¬ 
vable in lieu of grants of free salt; 

(c) the annual value to the Ruler of any privilege or territory 
granted in respect of the abandonment or surrender of any such right as 
is mentioned in the last preceding paragraph ; 

(d) privileges in respect of free service stamps or the free carriage 
of State mails on government business; 

(e) the privilege of entry free from customs duties of goods im¬ 
ported by sea and transported in bond to the State in question; and 

(/) the right to issue currency notes, 
lot being a right, privilege, advantage or immunity surrendered upon the 
icccssion ol the State, or one which, in the opinion of His Majesty, for 
iny other reason ought not to be taken into account for the purposes 
jf this chapter. 

(7) An Instrument of Accession of a State shall not be deemed to 
be suitable for acceptance by His Majesty, unless it contains such particu¬ 
lars as appear to His Majesty to be necessary to enable due effect to be 
given to the provisions of this and the next but one succeeding sections, 
and in particular provision for determining from lime to time the value to 
be attributed for the purposes of those provisions to any privilege or 
immunity the value of which is fluctuating or uncertain 


NOTES. 

Federal Finance—General. —This section, wliich embodies the main part of the 
schemo of Federal finance quoad the Indian States, is based on and carries out the 
recommendations of the Indian States Enquiry Committee (Financial) commonly known 
as the Davidson Committee. The Indian States now pay to His Majesty “cash contri¬ 
butions” or “tributes” which form part of the revenues of India under S. 20 (3) (i) 
of the Government of India Act, 1915. These tributes amount to a little over Rs. 77 
lakhs per year including inter-state contributions which have lapsed to or been assigned 
to the British Government. The Committee recommended that if these “contributions” 
exceeded 5 per cent, of the total revenues of the State, they should be unconditionally 
remitted, as being unfair and excessive. The sum thus recommended for remission 
comes to a little over Rs, 11 lakhs. Further five Indian States—^Hyderabad, Gwalior, 
Indore, Dhar and Sangli have “ceded” or assigned certain territories in return for 
guarantees of military assistance. The annual value of these territories, have been, 
■except in the case of the territories ceded by Hyderabad, evaluated by 
the Committee and they amount about 37 lakhs of rupees. Further two 
States, Indore and Dhar have capitalised the “tributes” payable by them and 
have transferred Government Pronotes or paid sums which have been invested 
in Government Promissory notes amounting in all to Rs. 26 lakhs. These three items 
form the credits to which the Indian States are entitled. 

These “contributions” have been recommended to be remitted in their entirety and 
“compensatory payments” recommended in respect of the other two items mentioned 
before, dependent however on the important condition that the States concerned accede 
to the Federation. 

Even then however the remission and the compensatory payments are subject to 
two limitations one as regards the amount, the other as regards the time. 

I. Amount.—It is not the whole of the tribute or compensatory payment that is 
to be remitted in favour of or paid to a Stat^ but what is called an “immunity debit” 
is raised against the States in enjo 3 rment of the “immunities” and it is only the balance 
of the tribute or compensatory payment after setting off the “immunity debit” that is 
liable to remission or is to be paid as the case may be. An “immunity” may be ex¬ 
plained in non-technieal language as an economic privilege enjoyed by a State by reason 
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treaty or arrangement or by virtue of its Sovereign rights, which operate to 
adversely affect sources of Federal Revenue, which is capable of monetary evaluation. 

(Most of these privileges have been valued by the Davidson Committee and the 
total value of the immunities of all the States has been found to bo about Rs. 255 lakhs.) 

IL Period.—^Neither the entire cash contribution nor the full amount of the com¬ 
pensatory payment (subject of course to the deduction stated above) is to bo remitted or 
paid immeiliately on their accession, but the remission and the payment are timed to 
take effect pari passu with the enjoyment by the Provinces of thevr share of income-tax 
under S. 138 and in any event not later than a period of 20 years from the commence¬ 
ment of the Federation. 

Sub-S. (1): “Cash Contributions”.—The Davidson Committee observe:—“An 
ideal system of Federal Finance would be one under which all Federal units 
would contribute on a uniform basis to the Federal Resources. Cash contributions in 
general contravene this fundamental principle; not that there is anything in them 
as sncli inconsistent with the Federal idea. But these tributes have no counterpart in 
British India, apart from Income-tax; but they are both arbitrary and unequal in their 
incidence on individual States. Many States do not pay tributes at all, and the dis¬ 
tinctions liotwccn t]io States as to the amount are largely the result of historical 
accidents. As between Federal units, such payments have no logical basis.” They 
therefoie recommended the abolition of cash contributions. 

The definition of “cash contributions” in this section, (sub-S. (5)) is founded on the 
classification of such contributions drawn up by tho Davidson Committeo; they are 
there divided into seven classes, which however are not mutually exclusive and many 
of the tributes t'aU under more than one head of classification. 

1. I’eriodical ioiitribntions in aeknowledgiuent of suzc^rainty including contri¬ 
butions payulih* 111 connection with any arriingemeiit for aid and protection. The 
subsidies payable by the States of Bundi, .Taipur, Hirolii, Udaipur, Kotah, of Cochin 
in part, Mysore, and P<irbandar fall under this head. 

2. Contributions in e.oniinutation of any obligation to provide militaiy asBlstiiiice 
to Jlis Majesty, d’he sub.sidies payable by Bhopal, Indore, .Taora, Dewas fall under 
this category. 

3. Contiibutions in respect of the maintenance by Tlis Majesty of a special force 
in connection with a State. Subsidies payable by Cochin (in respect of the expense 
of one battalion of native infantry under Art. 2 of the Treaty of 1800) and Travan- 
core fall under this head. 

4. Contiibutions in respeet of tlie maintenance of (o) T.ocsl Military Forces or 
Police. The amounts payable by .lodhpiir, Kotah, Tonk, Udaipur, Indore and certain 
other Central India Agency States fall undei this head. (6) Expenses of an agent. 
The State of Kolhapur pays annually about Rs. 48,000 towards the Residency expenses 
and the pay of tho Resident. 

5. The contributions specified in Cl. (<i) of sub-S. (5) are in relation to subsidies 
payable by tho States of Jlialawar. Lawn, Ajaigarh, Bihat, Charkhari, Panna, Indore, 
Cutch, Bhavnagai, Manipur (Rs. 5,000 out of the tribute) Cooch Behar, Benares, and 
certain States in the Punjab. 

fi and 7. The contribution payable under cl. (c) of sub-S. (5) would fall under 
two heads, (a) Bv conquest or lapse of the original recipient. One portion of the 
Travancoro tribute, about Rs. 13,500 represeats the equivalent of the Nazarana agreed 
in 1764 to be paid to the Nawab of the Carnatic and which has lapsed to the Britisli 
Government. The tributes payable by the State of Shalipura in the Rajputana 
Agenc-y and certain States m Bombay, Bihar and Orissa and Central Provinces fall 
under this category. 

(b) By assignment from the original recipient. These cover certain assignments 
of contributions by the Baroda, Gwalior, Indore and Dhar States of inter-state tributes 
to the Crown. 

Ceded Territory: Sub-S. (2).—The expression “have been voluntarily ceded” is 
used to exclude cases of annexation or confiscation. For, the whole of British India 
itself is mainly an aggregation of annexation and confiscation. Secondly amounts are 
payable by virtue of this section only for cession of ‘territory' not for cession of 
‘jurisdiction'. 
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Tributes and cession of territoi’y are treated on an equal footing as they have 
had for the most part a common origin, and as often as not it was entirely a matter 
of chance whether a State paid tribute or ceded territory instead. 

The identification of Ceded Territory presented a problem of great complexity 
but it has been solved by the labours of Mr. V. Narahari Kao, of the Foreign Depart¬ 
ment, and his identification has been agreed to by the States conceined. The States 
Enquiry Committee (Financial) has given money value for the several Ceded 
territories. 

The Committee recommended (para. 164) that the payment of the 
annuities in respect of the ceded teriitorj should be conditional and stiould begin 
only after the entry of the States into the Federation. They also recommended that 
the sliaie payable to them should bear the same proportion as the share of mcome-ta.'C 
distiibuted to the Provinces under S. 138. 

Sub S. (2) (a). -The States benefited by rhis are Hyderabad, Baroda, Gwalioi and 
Indore. Tlie amount due to the Hyderabad State was not evaluated, bf cause the repie- 
sontative of that State stated that it desired the continued maintenance of the 
aubsidiaiy force under the obligation of the treatv of I80<b In the language of tli.' 
sub-S. (2), the guarantees not having been waived, no amount is payable to the State 
for the territories ceded. Baroda, Gwalioi ;md Indore have been recommended an 
annual compensatory credit of 22.9S lakhs, ll.Th lakhs and 1,11 lakhs iespectixely. 

Sub-S. (2) (h). —“It was found that the existing diaftiug did not cover the i a^e 
of the State of Saugb, one of the five States which luiie Ceiled tciiitoiy m wahed 
gimrante*‘S. Sungli is a small State in the Deeeaii. which has Ceded territoiy, ami 
these wolds are necessary in order to cover the point.’’ (Par. Drlu VoL "02. Col. 917;. 

The compensatory credit to Sangli has been fixeil at Rs. 1.1 lakh ])er annum by the 
Davidson Committee, 

Twenty yeaxs. —The Davidson (’oimnittee recommended that payments to be made 
by the States after setting-off the value of the privileges and immunities enjoyed by 
them should disappear at least pari pasau with the contributions in the 
form of taxes on income from the Provinces to the Federal Government and that a 
moiety of the contributions should disappear at the end of ten years and the whole 
not later than 20 years from the date of the accession of the State. Tt will be notieed 
that the Goveinment of India (Distribution of Revenues) Order in Council 1936, pres¬ 
cribes a ])oriod of 10 years (subject to tho power of the Governor-General to enlarge the 
period if he is of opinion that it is required for the finaneial stability of the Federation") 
at the end of whicli the Provinces would be in possession of their prescribed share of 
,50 per cent, of the proceeds of Income-tax. (See S. 138) This sub-section is 
based on the analogj* drawn between subsidies paid by States and income-tax derived 
from the Provinces and seeks to ensure roughly that the Provinces and the States shall 
rank alike for remission. 

“The period prescribed in sub-S. (2)” would menu, in case tho period of 10 years 
piesciibed by the Order in Council is extended by the exercise of the discretionary 
power of the Governor-General under the same sub-section, the extended period. 

Sub-S. (4).—This sub-section is realh a part of sub-S. (2). Certain States capita¬ 
lised their contributions and this sub-section is intended to provide for their case. The 
States benefited by this provision are two. Indore which capitalised its eoatributioii 
in 1805 at Rs. 23 lakhs which has been invested in Government Promissory Notes and 
the interest from which has been taken in lieu of the annual cash contribution and the 
State of Dhar which capitalised in 1880 its annual contribution of Rs. 12,000 by 
surrender of Government securities to the value of Rs. 3 lakhs. Under this section these 
two sums, would in the event of their accediiuc to the Federaton be treated as a subsidy 
and would be repaid to them in the same proportion as other tributes. 

Zxniuuillty Debits: Sub-S. (3) (b) (c). —As against the remission of 

cash contributions and the payments in respect of the ceded territories 
providetl for by sub-Ss, (1) and (2), which are treated as credits due to 
the Federating States, sub-Ss. (ft) and (c) raise in respect of the two species 
of credits created by sub-Ss. (1) and (2), immunity debits which are to be 
set-off from the credits and it is only the balance that is payable to the State or 
States concerned. An immunity debit is raised against a State in respect of the pri¬ 
vileges which it enjoys by way of exemption from contributing to Federal Revenues 
24 
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to winch ii money value can be attached. Certain courtesy concessions which are bein^' 
enjoyed liy the States in the matter of exemptions from customs are being continued 
without immunity debits and similar privileges have been extended to the Governoi- 
(leneral and Governor, on the ground of their being representatives of the Sovereign. 
('f., Sch. Ill Rule (4) 

Of course, it is open to a State to surrender an immunity on its accession in which 
(went there will be no debit against such a State. These immunities or privileges, so 
far as they can bo evaluated in terms of money, are really diversions from what are 
pnma facie the legitimate Revenues of the Federation, if these are to be continued 
after the advent of Federation; and therefore they are evaluated in terms of the loss 
'■ansed to Federal revenues by their continuance, and the amount is debited against 
the State concerned, unless the State is willing to abandon or surrender the privilege. 
But in coiineciion with these imniunities two points have to be noticed. 

(1) Tho immunity debit is not payable bj- the State concerned acceding to the 
Fedeiation but m only available as a set off against any claim by the State concerned 
in respect of remissions of tributes or payments due to tho State as compensation for 
ceded territories. Thus ivhile the total immunity debits against the States as a whole 
in respect of salt, customs, service stamps, frec-correspondcnco and coinage, 
as valued by the States Enquiry Committee total over 255 lakhs, tho total of the tri¬ 
butes and the value of ceded territories is in the neighbourhood of Rs. 117 lakhs. In 
any event, the excess over tho latter sum is lost to the Federation. 

(2) further factor which operates to the prejudice of the Federal revenues and 
in f!l^our of the States is the fact that each State is treated as a. 
separate unit in the Federation and is not eoncemod with the immunities of 
other Htiiti's. There are some States who have only credits while there are others 
with only immunity debits without any credit on the other side of the account. 
TJic lesult IS that the benefit of the tributes and the value of ceded territories 
to the full extent of the 117 lakhs cannot accrue to the Federation. This has 
been so designed to make it easy for tho States to accede to the Federation, for 
in eases where a State has a heavy immunity debit like Kashmir, in respect of 
sea customs, there is no financial loss in acceding, while there is the undoubted 
advantage in liaving a voire in the policy of the Fcdeial Government; and in cases 
where there is a large sum due by way of contribution or for value of ceded territories, 
w’ith a comparatively small immunity debit like Mysore and Baroda, there is eveiy 
inducement to join the Federation, for the remission of the tributes and the compensa¬ 
tory payments for ceded territories are due or payable only if tlie States accede to the 
Federation. That explains in part the reason why a State like Hyderabad with a heavy 
immunity debit chose not to waive the military guarantees in return for which terri¬ 
tories were ceded, for if the other alternative had been chosen, the amount payable to 
the State would have been wiped out by the immunity debit. The net result of the 
anangement may be summed up as, the creditor States shall be paid, but the debtor 
States need not pay. 

The total annual loss to the Central Revenues by the accession of the States is 
estimated at approximately I crore of Rupees. This is subject however to one qualifi¬ 
cation which is introduced by S. 149. Wlien in any year tho Federation proposes to 
distribute to the units the proceeds of any duty—see for instance S. 140, the amount 
jiayable to the State will be set off against the immunity debit in respect of a like 
duty and only the balance if any will be payable to the State. 

Sub-S. (0).—“The treaties and agreements which have been made from time to 
time with tiio Indian States fill several volumes, and a variety of terminology is used 
in these various documents. In considering the number of different phrases which have 
been used, it has been thought that, as a matter of drafting, the word “right” and 
“advantage” should be added to tho word “privilege” in order to cover the very varied 
terminology which is used in these documents. (Por. Deb. Fol. 302, Col. 949-50). 

Sea Customs and the Maritime States. —Discussing the position of the maritime 
States the Joint Parliamentary Committee stated: “Of the problems discussed in the 
Indian States Enquiry Committee's Report, the most difficult and serious is 
that of the maritime States in relation to sea customs. The present 
position, which varies between one State and another, is fully explained in the 
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Beport; and we understand that at the moment questions of importance are 
at issue between the Govenunent of India and some of these States on this 
subject. We think it most desirable that these difficulties should have been resolved 
before the Federation comes into being. The general principle which we ihould like 
to see applied in the mse of the Maritime States which have a right to levy sea customs 
is that they should be allowed to retain only so much of the customs 'luties which they 
collect as is properly attributable to dutiable goods consumed in their own State; but 
wo recognise that treaty rights may not make it possible in all cases to attain this 
ideal. But if insistence upon treaty or other rights in any particular case makes such 
an arrangement (perhaps with certain adjustments or modifications) impossible, then 
it seems to us that the question will have to be seriously considered whether the State 
could properly be admitted to the Federal system. It is unnecessary to emphasize the 
importance of securing that there is a genuine uniformity in the rates of customs 
duties levied respectively at State ports and at the ports of British India.” (.T.P.C. 
Para. 165). 

After discussing the comparatively simpler problem of Cochin and Travancore as 
legards the customs duties collected at the Cochin port which is based on agreements, 
the Davidson Committee state: “The case of the ports wholly owned by 
Maritime States is substantially different. The customs rights of the 
Kathiawar and othei States arc, with very few exceptions, not the creation 
of any Treaty or Agreement but exist by virtue of the States’ own sovereignty. 
They are rights cherished not only beenuse of their financial importance but also 
because they are the outward symbol of much that the States greatly prize. 
Tndi'cd, in many instances the very existence of a State may be said to be bound up 
with its port. We understand and appreciate this point of view, but nevertheless we 
find it hard to reconcile with the ideal of a true Federation the retention by any 
Federal unit of its own sea customs receipts. Certain Maritime States have stressed 
the jioint that the surrender of the right, possessed and exercised by most States, to 
levy land customs duties, is not in contemplation. But the analogy is a false one, for 
inland customs duties, in so far as they are levied on goods from overseas, are an 
addition to (he duties already paid at the ports, and their collection by the inland 
.states does not subtract from the general customs revenues of tho Federation. 

“We are, however, convinced ns the result of our enquiries that no port-oivning 
State is likely to surrender its customs rights even in return for full compensation. 
We have, moreover, already stated our opinion that on many grounds, the nature of 
the rights, whether under Treaty or by virtue of sovereignty possessed by tho mari¬ 
time States, tho impossibility of forecasting the future of trade or fiscal policy; the 
probability that, in some cases at any rate, natural processes are likely to produce a 
progressive deterioration in value of a port—it would not be advisable for any offer 
to be made at the present time for the acquisition of the customs rights of the States, 
other than those rights possessed by Travancore and Cochin in ‘he port of Cochin. 

“If, therefore, tho port-owning States are to enter the Femerntion, as every one 
must desire that they should, room must be found for a compromise in which ideals and 
logic, would yield in sojno nieasura to hard facts. An arrangement whereby tho Maritime 
States were at least enabled to retain in their own hands the value of the duties on 
goods imported through their ports for consumption by their own subjects, even though 
it would involve some slight diminution of Federal Bcvemies, might well be accepted 
in a Federal Scheme embracing so many diverse elements. In recommending that it be 
considered how far such an airangcment would be practicable, we do not exclude the 
possibility of modifications or adjustments to meet local circumstances.” (States 
Enquiry Committee Seport, paras. 380-382). 

The extent of immunity enjoyed by the States in respect of sea customs, is esti¬ 
mated by the States Enquiry Committee at roughly 182 lakhs of Rupees per anuum. 

The Salt Immunity: Suh-S. (6) (a). —Salt has been one of the objects of 
taxation in India from time immemorial and has been levied from the earliest 
times of the Company’s administration. In as much as the States possessed 
their own salt works, great trouble was experienced in preventing the entry 
of Indian State salt into British India; and by about 1880, the Government 
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of India ivas ablo to ostoblish an effective degree of control over aalt sources 
in India. The method adooted waa to t&ke over the salt vrorka from the several 
states for production by the firitiah Government and suppress other works in the States 
and they also brought about the elimination of inter-State transit duties as to 
salt. Apart from Kathiawar and Outeh where the arrangements were concluded on a 
Paramountcy basis, the agreements of other States were of the ordinary commercial 
typo embodying provisions as to compensation in respect of surrendered rights. The 
Spates desired the Davidson Committee to revise their agreements, but they refuseii 
to do so on the ground that acceptance of the terms originally offered was voluntary 
on their part. 

The salt monopoly of the Government of India, has ensured that with small cx- 
i-eptions, the population of the States as well as British India contribute equally to 
the Federal fisc. 


'“Privilege or exemption in relation of salt” means “the extent of the exemption 
enjoyed by the State through the operation of its treaties and commercial agreements 
from the contribution to fho Central Tlovenue which is made through the incidence of 
the tax by the Provinces of British India and by other States.” 

The States Enquiry Committee evaluated the immunity under this head in 
Appendix V which comes to a total of oxer Us. 46 lakhs in respect of all the Indian 
States including the Kathiwar States. 

Posts & Telegraphs, nee Service-Stamps, etc.: Sub-S. (6) (d).—The 

[uivilege of tlie right to receive free service-stamps for their official corres- 
jjondenoe is enjoyed by 27 States—enumerated in App. VII Sch. B. of the Davidson 
Committee Report and the total annual value of such grants comes to a little over 
Rs. .3 lakhs Tlio list of States entitled to the free carriage of official correspondence 
is set out in Sell. C, .appendix VII. The immunity in respect of this item amounts to 
over Rs, 7 lakhs per annum. 

There arc certtiin privileges enjoyed by the States in connection with the Tele¬ 
graphic system but on the ground that the telegraph system was not self-supporting 
anil on general grounds no cash value has been attached to these privileges. 

With the advent of the Federation, it is expected that it would be insisted 
ill lespoct of all States that they should accept “Post and Telegraphs” as 
a subject on which the Federal liegislature could legislate. The result would be that 
the Postal systems of State, would necessarily have to disappear; but ns the mainten¬ 
ance of a separate postal system constituted more a privilege of a political or senti¬ 
mental nature, rather an immunity to which a cjish value could be attached, the States 
Enquiry Committee recommended that it should be left out of account. 

Free Import in Bond: Sub-S. (6) (e).—^This privilege is enjoyed by the State of 
Kashmir under a Treaty of 1670. Kashmir undertook to refrain from taxing merchan¬ 
dise passing from Central Asia into British India through the State, and in return for 
llial loss of Revenue, was accorded the piivilcge of importiag seaborne goods in bond. 
I’he adiiiinietiativo arrangement by which this is effectuated is by refunding to the State, 
the amount of duty collected at the iiorts, on the authority of endorsements on the 
invoices iiy the Residency Authorities. The sum thus paid to the State is very neai 
30 lakhs. The States F.nquiry Committee recommended the valuation of this immunity 
at Rs. 25 lakhs a year. 

Coinage & Currency.—Coinage and currency us a subject in the Federal 
Dist and it is essential for any federation that there should be uniformity 
of currency and coinage within the entire area of the Federation. The 
rights of some States to claims in regard to the right to mint coins and 
is.sue currency notes detract from the uniformity and so provision is made for 
buying out the rights. The number of States that possess rights of coinage 
aie less than twenty and of these only seven deserve serious consideration, as having 
a right to mint coins of higher value and only Hyderabad possesses a paper currency 
wluch produces considei-able profit. Except in the case of Hyderabad, the States 
Enquiry Committee do not recommend buying out, as the exercise of their right by the 
States is not likely to involve any serious competition with the Federation. The- 
llyderabad claim is evaluated at Rs. 17 lakhs a year. 
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148. Any payments made under the last preceding section and any 

payments heretofore made to any Stale by the Gover- 
Certain payments to nor-General in Council or by any Local Government 
To be'chargld on’Ve’ any agreements made with that State before 

deral revenues. the passing of this Act, shall be charged on th({ re¬ 

venues of the Federation or on the revenues of the 
corresponding Province under this Act, as the case ii ly be. 

NOTFS. 

S. 148.—The payments referred to in this section aie iharged on tlio ii‘\enucs a.s 
they are compulsory payments which cannot be subject to the vote of the l.egislatuic. 

The section reproduces the provision of the Government of India Act, 191ft, S. ilfl 
(2) (b), under which sums payable in respect of treaties, covenants, contracts existing 
at the commencement of the Act, were cliargei) on the revenues of India. 

149. Where under the foregoing provisions of this chapter there is 

made in any year by the Federation to a Federated 
Value of privileges State any payment or dustribution of, or calculated by 
and immunities to be reference to, the net proceeds of any duty or tax, the 
r/taJesX^assSn^l privilege or irnmu- 

to Federated States. "'ty enjoyed by that Stale m respect of any former 
or existing source of revenue from a similar duty or 
tax or from goods of the same kind, being a privilege or immunity which 
has not been otherwise taken into account shall, if and in so far as the 
Act of the Federal Legislature under which the payment or distribution 
is made so provides, be set off against the payment or distribution. 

NOTES. 

S. 149.—iSVt' Notes to S. 147. 

Miscellaneous Financial Provisions. 

^ .. . ISO. (1) No burden shall be imposed on the 

frayable out o*£ Indian revenues of the Federation or the Provinces except 
revenues. for the purposes of India or some part of India. 

(2) Subject as aforesaid, the Federation or a Province may make 
grants for any purpose, notwithstanding that the purpose is not one with 
respect to which the Federal or the Provincial Legislature, as the case 
may be, may make laws. 

NOTES. 

S. 160.—(1) This sub sectiim reproiluces the provision of S. 20 (1) of the Govcin- 
inciit of India Act, 1919, under which the Revenues of India were to be applied to the 
Go\Giniuent of India alone. In particular, pro\]sion was made by S. 22, which runs 
ns follows: — 

(1) Excejit for preventing or rejieliiiig actual invasion of His Majesty’s Indian 
possessions or under other sudden and urgent necessity, the revenues of India shall not, 
Ainthout the consent of both Houses of Parliament, be applicable to defraying the 
expenses of any military operations carried on beyond the external frontiers of those 
possessions by His Majesty’s forces charged upon those Eevenues. 

(2) IVliere any naval forces and vessels raised and provided by the Governor- 
Oeneial in Council are in accordance with the provisions of this Act placed at the 
disposal of the Admiralty, the revenues of India shall not, without the consent of both 
Houses of Parliament, be applicable to defraying the expenses of any such vessel or 
forces if and so long as they arc not employ^ on Indian naval defence”. 

The aforesaid provisions are not reproduced in this Act, but they flow from the 
implications of W. 150 (1). It would further seem from this Act that Parliamentary 
sanction by way of resolution would not be sufficient to legalise the utilisation of the 
revenues of India for other than the purposes of India but that Parliamentary Legisla¬ 
tion would be necessary. In view of this section enabling the “revenues of the Federa¬ 
tion” being expended for the purpose of “India”, which term includes the Indian 
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States whether they accede to the Federation or not, loans might be made out of the 
revenues to them, by the Federal Government in the case of the Fedeiating States, 
(S. KU) and by the “Crown ilepresentative” in other cases. 

Sub-S. (2).—This provision would have to bo availed of for enabling grants by 
l^itiMneial Legislatures to several Universities in the Provinces e.t;., the Madras 
University, which have been classified as Federal by the Adaptation Order. 

151. (1) Rules may be made by the Goveinor-General and by the 

Governor ol a Province for the purpose of securing 
Provisions as to the {jjat all moneys received on account of the revenues 
moneys Fedeiation or of the Province, as the case may 

be, shall, with such exceptions, if any, as may be spe¬ 
cified in the rules, be paid into the public account of the Federation or 
of the Province, and the rules so made may prescribe, or authorise some 
person to prescribe, the procedure to be followed in respect of the pay¬ 
ment ot moneys into the said account, the withdrawal of moneys there¬ 
from, the custody of moneys therein, and any other matters connected 
with or ancillary to the matters aforesaid. 

(2) Jn the exercise of his powers under this section the Gover¬ 
nor-General or a Governor shall exercise his individual judgment 
NOTES. 

S. 161: Custody of Public money.—The scope and purpose of this section 
lias thus been explained. “The section relates to the custody of public money 
and its objeci is that all public moneys shall be paid into the 

Revenues of the Federation or Province as the case may bo. This is with a 
view <0 regularising the receipts of money and finally allocating those 

receipts either to the Revenues of the Fedeiation or of the Province. It is desired in 
tlio first place, to prevent any department making money on its own account. Foi 
instance, a depaitment might sell land and then appropriate the pioceeds of the sale 

to its own finances, and thereby upset the appropriations that had originally been 

authentieated for it, or the public works department might buy a piece of land and 
thereby increase the amount of the grants voted for the purposes of that department. 
Another object of the clause is to ensure that no Government Officer can keep Bums of 
money in his custody. It is provided that he should pay such sums into the treasury 
of the Province or Federation, as the case may be. In India the treasuries are scattered 
about and it is important to ensure that moneys should be paid directly into the trea¬ 
sury of the Province or Federation. In the ease of certain departments like the Post 
Office, it is necessary to make exceptions nnd these are provided for by the words ‘with 
such exceptions as may be specified m the rules’. 

“This duty was laid upon officers and departments under the existing Government 
of India Act. That is to say up to now this matter has been governed by Devolution. 
Rule 16, to which statutory sanction is given in the existing Government of India Act. 
Wo regard this form of regulating the finances as so important that we think this 
provision ought to be put into the Statute. We are doing so with a view to creating 
the financial procedure I have indicated and this clause implies little more than that 
we are inserting in this Bill the terms more or less, of the present Devolution Rule 16, 
in the Government of India Act.” (Par. Deb. Vol. 300, Cols. 1400-1401). 

Exercise by Cover- 152. (1) The functions of the Governor-Gene- 

nor-General of certain ^al with respect to the following matters shall be ex- 
to'Eerre Bank.®^" by him in his discretion, that is to say— 

(a) the appointment and removal from office of 
the Governor and Deputy Governors of the Reserve Bank of India, the 
approval of their salaries and allowances, and the fixing of their terms of 
office; 

(b) the appointment of an officiating Governor or Deputy Gover¬ 
nor of the Bank; 

(c) the supersession of the Central Board of the Bank and any 
action consequent thereon; and 
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(d) the liquidalion of the Bank. 

(2) In nominating directors of the Reserve Bank of India and in 
removing from office any director nominated by him. the Governor-Gene¬ 
ral shall exercise his individual judgment. 

NOTES 

S. 152.—Hia Majesty's Governinout made it cleai tlml mianee ti>uM uut be tians- 
tt'ired to the Fedeial Miuistcis, unless piuvisiuu was made foi the euatrol oi the 
(hinency and excluingo being divested from the Goveinmeut of India and entrusted to a 
body winch would not be swayed by the economic theones uT political parlies in India. 
The JiesPive Hank was aecoi'dingly cioated .o vvliieh was entrusted those functions ami 
provision was made to place the Directorate under the general control of the Executive, 
•as distinguished from (he Indian Legislature. But when the scheme of the Govern¬ 
ment of India Act contemplated an Executive lesponsible to the le,>i8lature, provision 
had to be made for excluding the responsible Eederal executive- from ■ ontrol over the 
Bank, and to vest those functions in the Governor-General peisonally, and outside 
Ministerial control. A distinction is drawn between the appointment of permanent 
officials, which is pUieed in the discretion of the Gtvernor-General and the nomination 
of Diroi-tors which is witliin tie* licld of the Minister, though herein again the Governnr- 
Gcnoral is entitled to e.xereise hia indiiidual judgment. 

153. No Bill or amendment which affects the coinage or currency of 
Previous sanction the Federation or the constitution or functions of the 
of Governor-General Reserve Bank of India shall be introduced into or 
res s'erve either Chamber of the Federal Legislature 

Ba^nic,'^ currency *°and without the previous sanction of the Governor-Gene- 
coinage. ral in his discretion. 


S. 163 .—See Notes to the previous section. 

The White Paper proposed a requirement as to prior consent only to those portions 
Ilf the Keserve Bank Act which regulated the power and duties of the Bank in relation 
to the management of Currency and Exchange. But tlio J.P.C. felt that 
the provisions were not w'idc enough and ought to cover the Constitution 
of the Bank itself. They said “Wo feel however that so narrow a definition leaves 
open the possibility of amendment to other portions of the Act which might prejudice 
or even destroy some of the features of the system which wo would regard as essen¬ 
tial to its proper functioning. It seems clear that the Act must be considered as a 
whole and we recommended that any amendment of the Keserve Bank Act, or any 
legislation affecting the Constitution and functions of the Bank or of the coinage and 
currency of the Federation, should require the prior sanction of the Governor-General 
in his discretion.” Para. 391. 

154. Property vested in His Majesty for purposes of the government 
of the Federation shall, save in so far as any Federal 
Exemption of cer- may otherwise provide, be exempt from all 

tain public property imposed by, or by any authority within, a Pro- 

from taxation. , c,/ . ^ 

Vince or Federated State: 

Provided that, until any Federal law otherwise provides, any pro¬ 
perly so vested which was immediately before the commencement of Part 
III of this Act liable, or treated as liable, to any such tax, shall, so long 
as that tax continues, continue to be liable, or to be treated as liable, thereto. 

155. (1) Subject as hereinafter provided, the 

Exemption of Pro- Government of a Province and the Ruler of a Fede- 
vincial Governments rated State shall not be liable to Federal taxation in 
St't*^s ° n^resoeeV ^^spect of lands or buildings situate in British India 
of Federal taxation. or income accruing, arising or received in British 
India: 
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Provided that— 

(а) where a trade or business of any kind is carried on by or on 

behalf of the Government of a Province in any part of British India out¬ 
side that Province or by a Ruler in any part of British India, noting in 
this subsection shall exempt that Government or Ruler from any Federal 
taxation in respect of that trade or business, or any operations connected 
therewith, or any income arising in connection therewith, or any property 
occupied for the purposes thereof; 

(б) nothing in this subsection shall exempt a Ruler from any 
Federal taxation in respect of any lands, buildings or income being his 
personal property or personal income. 

(2) Nothing in this Act affects any exemption from taxation enjoy¬ 
ed as of right at the passing of this Act by the Ruler of an Indian Slate in 
respect of any Indian Government securities issued before that date. 

NOTES. 

Ss. 154 & 165: Mutual Exemption from Taxation.—“It is consistent 
I lie geneial pi actice of federal constitutions to exempt the Governments 
of units from Federal taxation, that being merely part of a leeiprocal arrange¬ 
ment under which tlio Federal Government also is exempt from taxation by 
the several units. The section merely proposes to continue the cxistiug posi¬ 
tion. r. (jonters no new exemption whatever upon any of the peisons or authorities 
ail't'i'led by the section and b> two provisos («) and (b), it is made plain that Govern¬ 
ment tlading or business operations are not to bo entitled to the exemption, nor is the 
personal projieity of llic Jliilei of a State to be able to obtain any exemption by viitue 
of this sci'tion”. (J‘or. Deb. Voh .302, Col. 523 and 524). 

TJiesc two sections are comph'mentary to each othei and provide for the mutual 
exemption of the property of the Federation and the “units” from taxation imposed by 
the other. It will bo noticed that whereas S. 154 speaks of the “property vested in His 
Majesty for the purpose of the Fe.dcration,” so as to include moveable property also, 
(Of., Bell V. Municipal Comm%i>.Honeris of Madras, 25 Mad. 457), S. 155 which confers 
I'xeniption on the pioperty of the “units” is confined to lands and buildings. The result 
would be that moveable property belonging to the Federation would be exempt from 
duties like octroi which might be levied under Provincial law, while goods of the 
Provincial Goveiriments and “units” would be subject to the Customs and excise duties 
levied by the Federal Govciumont. Income from commercial undertakings and opera¬ 
tions in the nature of trade carried on by the units, so long as they are confined within 
the territory of that unit is not liable to Federal income-tax. 

As between the imits themselves there is no mutual exemption from taxation. 

(Hs. 172 to 175 define the property which vest in the Provinces and Federation.) 

The proviso in favour of the Federation in S. 155, does not find a place in S. 154, 

oiidently as the Federal Government is not expected to carry on any trade or business 
of any kind. But if it does, it would seem that it would still not be liable to provincial 
taxation. 

With the provisions of these sections may be compared 9. 114 of the Commonwealth 
oC Australia Act which provides: “A State shall not impose any tax on property of 
any kind belonging to the Commonwealth, nor shall the Commonwealth impose any tax 
on property of any kind belonging to a State”. 

Municipal rate.—The levy of a Municipal rate has been held to be the 
imposition of a tax within the meaning of this prohibition. (Municipal 
Council of Sydney v. The Commonwealth, 1 Com. L.R. 208) “A Municipal 
Corporation cannot have any greater power to impose taxation than the state 
by which it was created and by which its own powers are conferred”. The word 
“tax” in this context has been held to include not only “an enforced levy for 
the purposes of general Government” in the narrow sense of tho term, but also 
any imposition by whatever name called. A State which has itself no power 
to make such a levy cannot confer the power under another name, and in a Constitu¬ 
tional instrument defining and limiting the power of Constitutional authorities, the word 
‘tax’ must be constiued in the wider sense and the prohibition of the imposition of the 
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tax must be held to include a prohibition of any such imposition by a delegated 
authority. (Ihid). The matter is however put beyond controversy by S. 154 vhich 
expressly enacts that the exemption extends to taxes imposed by “any authority” within 
a Province. 

Hut would the levy of a rate for services rendered as being the prieo charged 
for a commodity furnished, come within the prohibition as to tavntioni Pur instance, 
•can a Municipality charge water-nite for the value of watci "iipplieil to a Federal 
property? It is submitted that such a charge would not contravene the prohibition. 
And there is authority for the position in the decision of the Court of Appeal iji Ontario 
where tlicy upheld .i Municipal water rate on Federal Is'cls. {Clement’s Canadian 

• Constitution, p. 646). 

Scope of Hxemptlon.—The exempt ion provided by these sections, it is submitted, is 
applicable only so long ns the entirety of the interest in the property vests in the 
Crown, in right of the Province or the Federation .»nd that if a derivative title is created 
in favour of a subject, that interest is liable to taxation and is not r 'vered by the 
■exemption. 

In Attorney-General for Qute,inland v. Attonu y-General fot the Commonwealth, 
120 (^m. L.R. 148, where the validity of the T.and Tax Assessment Act taxing lease- 
liold interests in Crown lands was attacked as offending against S. 114, Issacs, J., 
}iointed out at pp. 174-.5, that the tax in question is not placed on the State or in 
respect of an interest remaining in the State, it is placed on the lessee alone and in 
resiiect of what he himself possesses, and upheld the validity of the Act. As stated 
in a (.’'auadian case “The exemptions provide*! for are Cor the interest of the Crown 
only, not of those who have d«‘rive*l beneficial interests in lands trom the Crown”. 
H is submitted that the rule thus enunciated would be applicable in the construction 
of tills Act. 

A question of considerable difficulty would arise m cases where immoveable pro- 
peity situated in a Province, or in the Federation is bequeathed by a subject to the 
Federation or the Province respectively. Could succession duty under Ctem 56, of 
Ciist I or Item 43 of List IT be charged on such bequests against »ho property in the 
linnds of the Province or Federation as the case may bof 

The American Courts have held such duty chargeable. The reasoning of O’Connor, 
J., in the Commonwealth v. State of N. 8 . W., (3 Com. L.B. 807) that “the 
power to dispose of property by will or descent is always a statutory power and the 
State which confers the power may impose conditions upon its exercise”, would 
seem to afford an affirmative solution to the question propounded. 

Immunity of Instrumentalities.—Closely connected with the mutual exemption 
fiom taxation of Federal and Provincial property is the doctrine familiar 
in American Constitutional law, the doctrine of the “immunity of Instrumentali¬ 
ties,” which flows from the American conception of Federalism. The doctrine 
enunciates an implied prohibition on the powers of Congress and the States 
against legislation affecting however incidentally the free exercise of the 
authority of the other. At an early stage of the history of the American Consti¬ 
tution, it was asserted that the Congress must not tax ‘Agencies’ througli whom the 
States performed their Governmental functions and conversely that State Governments 
could not tax the agents or instrumentalities of the Federal Government. This prin¬ 
ciple was enunciated in the leading case of M’Culloch v. Maryland, (4 Wheaton 316) 
where the attempt of a State to tax a Rank chartered by the Congress was held to be 
invalid. 

The rule has been chiefly invoked as a limitation on the power of the State and the 
'Congress to tax the “instrumentalities” or Governmental agencies of the other. 

The Privy Council has rejected this doctrine of implied prohibition as applicable 
to the Canadian Constitution, in Banlc of Toronto v. Lamhe, (12 A.C. 575.), and to the 
Australian Constitution in Wehh v. Outrim, (1907 A.C. 81). Lord Halsbury in deli¬ 
vering the judgment of the Judicial Committee in the latter case referral to the 
maxim Expressvm facit cessare taciturn and said: “The legislature must have had in 
their minds the Constitutions of the several States with respect to which the Act of 
Parliament which Their Lordships are called upon to interpret was passed. The 114th 

• section (corresponding to Ss. 154-155 here) of the Constitution Act sufficiently shows 

25 
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that protectioa from interference on the part of the i’ederal power was not lost sight 
of. rt is impossible to suppose that the question now in debate, (Provincial taxa¬ 
tion of Federal emoluments; was left to be decided upon an implied probihition, when 
the power to enact laws upon any subject whatsoever was before the Legislature.” It 
is submitted that the reasoning of the Judicial Committee in Webb v. Outrim, con¬ 
cludes the matter against the applicability of the doctrine to a constitution such as 
that set up under this Act, so that there could be mutual taxation in cases not falling 
within the exemption proiided by the two sections. 

Power to engage in trade.—The question whether the Government had power to 
carry on operation in the nature of trade was somewhat of a moot question under the 
Government of India Act, 1915. The point arose in Subramanta Chetty, In the matter 
of 45 Mad. 150 on a claim by the Government of Madras to priority of payment in the 
administiation of an insolvent's estate undei the Presidency Towns Insolvency Act. 
It was contended that the jiriority confeiied under tlio Act in favour of the Crown 
was not applicable to sums due in respect of a soap factory conducted by the Oovern- 
ment on tlio ground that it was itlfta ^ln•s of the Government to conduct such a 
trading opeiation. (loiuts Tiottcr .1., without going into the question of the power of 
the Governments in India to engage in trading openitions, held that as in the parti¬ 
cular case the fjictory was conducted for the purpose of demonstration, the activity was 
vntra vhes and tiiat the Crown had priority. 

It is submitted that the proviso herein cnacteil make it clear that such powei 
is included in the plenary pow'ers confened on the Governments under this Act. 

Sub-S. (2): Exemption from Incometax.—In the case of Indian Government 
Securities to Im issued hereafter, the exemption in favour of the Eulers of Indian 
States would not be applicable, unless specially provided by Federal TjOW, 


156. Where under the provisions of this Act the expenses of any court 
or commission, or the pension payable to or in respect 
Adju.stinent in res- ^ person who has served under the Crown in India, 
arc charged on the revenues of the Federation or the 
revenues of a Province, then if— 

(a) in the case of a charge on the revenues of the Federation, the 
court or commission serves any of the separate needs of a Province, or 
the person has served wholly or in pari in connection with the affairs of 
a Province; or 


{b) in the case of a charge on the revenues of a Province, the court 
or commission serves any of the separate needs of the Federation or ano¬ 
ther Province, or the person has served wholly or in part in connection 
with the affairs of the Federation or another Province, 
there shall be charged on and paid out of the revenues of the Province or, 
as the case may be, the revenues of the Federation or of the other Pro¬ 
vince, such contribution in respect of the expenses or pension as may be 
agreed, or as may in default of agreement be determined by an arbitrator 
to be appointed by the Chief Justice of India, 


NOTES. 

S. 156.—This section jiiovides machinery for tho adjustment of two kinds of ex¬ 
penditure, between the Provinces and the Federation, viz., (1) Expenses of a Court or 
Commission, (2) Pensions of Offleials, when they are charged on the Bevenues of a 
Province or Federation, when in reality or in equity they are properly debitable to tho 
other body. 

Tho more important of the two is however the head of Pensions. As pointed out 
earlier (vide Notes to S. 33 supra), under S. 247 (6) the pensions payable to or in res¬ 
pect of any person appointed to a Civil Service or a Civil Post by the Secretary of 
State is charged on tlio Bevenues of tho Federation, because by reason of the Governor- 
General's special responsibilities for the financial credit of India which has no replica 
in the Provinces, the Secretary of State and Parliament can ensure that monies shall.' 
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be forthcoming for the payment of those pensions. Cf., S. 157 which lays the duty on 
the Federal Government to transmit sufficient moneys for meeting the expenses of the 
Secretary of State. 


157. (1) The Federation and every Province shall secure that there 

are from time to time in the hands of the Secretary of 


Duty of Federation 
and Provinces to 
supply Secretary of 
State with funds. 


State sufficient moneys to enable him to make such 
payments as he may have to make in respect of any 
liability which falls to be met out of the revenues of 
the Federation or of the Province as the case may be. 


(2) Without prejudice to theii obligations under the preceding 
subsection, the Federation and every Province shall secure that there are 
from time to time in the hands of the Secretary of State and the High 
Commissioner sufficient moneys to enable payment to be made of all pen¬ 
sions payable out of the revenues of the Federation or the Province, as the 
case may be, in the United Kingdom or through officers accounting to the 
Secretary of State or to the High Commissioner. 


S. 157.—In the ease of the Federation and the Piomu«m>s the ultimate power to see 
to the transmission of the funds rests in Parliament, in the case of the Federation 
through the special responsibility of the Oovernor-Gcncral for the maintenance of the 
financial credit of tlie Federation, and for protection of the services, and in the ease 
of tlie Provinces through the latter special responsibility of the Governors, 

Sub-S. (2).—The fiist sub-section would cover the funds specifted in this sub¬ 
section but to allay the appi eliensions felt by pensioneis in England, specific provision 
was inserted putting the matter beyond controversy. 

Explaining tlio need for this sub-section Sir S. Roarc said. ‘‘There has been a 
good deal of anxiety among the pensioneis as to wlmther they were safeguarded under 
tlie clause. It is (he intention of the OoNcrnnient to safeguard them, and I know that 
that is also the intention of tliis Coiumittoe. This sub-scction will oow make it quite 
clear that it will be an obligation upon tlic Federation and upon the Provinces to pro- 
vido the Hecrctaiy of State with the full funds necessary to meet all the pension 
claims. 

.‘‘Wo make it an obligation that this niouey should be forthcoming, and the obli¬ 
gation IS in the hist place upon the Fedi'iation and the Provincial Governments to find 
the money. The obligation is secondly upon the Imperial Parliament to see that the 
money is remitted, and is paid to the pensioners. That seems to me to make the 
position water-tight. 

“Tho whole of these pensions amount to about 1 per cent, of the Rcvenuc.s of India. 
(They amount to about 4 luilliun pounds a year or over 5 eiores of rupees at the 
exchange of is. (id.). Is it conceivable tlmt the GoA'crnor-General and tho Provincial 
Governors, acting, as they will, under the instructions of the Secretary of State, who 
in turn will act as tho agent of the Imperial Parliament in this country, will not be 
able to provide this comparatively small, sumf I do not believe that there is any rea¬ 
son why any pensioner should feel tho least anxiety. It is a mistake, both from the 
Indian point of view and from the pensioner's point of view, to suggest that there is 
any risk or that there is any uncertainty”, (Par. Deh. Vail. 299, Col. 2177 etc.,). 

158. (1) His Majesty in Council may make such provision as may 

appear to him to be necessary or proper for defining 
Provisions as to and regulating the relations between the monetary 
relation of Burma systems of India and Burma and for purposes connect- 
monetary system wit gncJHary to those purposes, and in parti- 

’ ■ cular, but without prejudice to the generality of this 

section, such provision as may appear to His Majesty to be necessary or 
proper for the purpose of giving effect to any arrangements with respect 
to the said matters made before the commencement of Part TIT of this Act 
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with the approval of the Secretary of State by the Governor of Burma in 
Council with the Governor-General in Council or any other persons. 

(2) Any sums requited by an Order under this section to be paid 
by the Federation shall be charged on the revenues of the Federation. 

Relief in respect of , “9. His Majesty in Council may make provision 

taxon income taxable for the grant of relief from any Federal tax on m- 
both in India and come in respect of income taxed or taxable in 
Burma. 

NOTES. 

S. 168: Sub-S. (1).—“This section deals with an important and rather technical 
subject. This and the corresponding section in the Burma Act, make provision for the 
retention of Burma within the Indian currency system after the separation of Burma 
from India. As the currency sjatem of India is to be managed in the future by the 
Reserve Bank of India it is necessary to make provision to enable the Reserve Bank 
of India to continue to function in Burma after Burma has ceased to be part of India. 
TJio arrangements nocffflsary are being agreed between the Government of India and the 
Government of Burma. In so far as they can be made by amendment of the Reserve 
Bank Act to make it applicable to the changed conditions, the necessary action will no 
doubt take the form of legislation by the Indian Legislature. There are, however 
several matters wliicli may fall outside the scope of such amending Legislation and 
to cover these in India the Clause proposes to take power to issue such Order in Council 
as may prove to be necessary. As originally drafted the Clause gave power to issue 
an Order in Council giving effect solely to arrangements agreed upon by the existing 
Governments of Fndia and Burma. The financial adjustments eonsocjucnt upon the 
agreed anangements do not, however, fall within the scope of the matters to bo so 
agreed between the two Governments, but come within the cognizance of the Tribunal 
which tlio Committee will remember was recently set up by the Secretary of State to 
advise on the furniulation of a financial settlement between the two countries. The 
purpose of this section is to secure that matters connected with the agreements but not 
actually included in it are dealt with properly’'. {Mr. Butler. Far. I)eh. Vol. 299, 
Coh. 2186-87), 

The India and Burma (Burma monetary Arrangements) Order 1937, carries out 
the provisions of the section and entrusts the performance of banking and the 
control of currency to the Reserve Bank. Provision is made for tho adjustment 
between the Goveinment of India and the Government of Burma of tho profits from 
Currency and note issue. 

Sub-S. (2).— Mr. Jiutlrr explaining this sub-section said: “This sub-section is 
designed to meet a possible but not an immediate contingency. Broadly, tlie effect of 
tho general financial settlement is expected to be the assumption by Burma of a net 
indebtedness representing her share of India’s general debt and of pensionary liabili¬ 
ties so that Burma will be India’s debtor till she has paid off both the capital sum and 
interest upon it. Por several years to come, the period will, of course, v.iry according 
to the scheme of amortisation that is adopted, the amount of the annual payments thus 
due from Burma is expected to exceed any profits that may accrue to her as her share 
of the surplus profits payable to tho Government of India and subsequently to tho 
Federal Government by the Reserve Bank so that tho latter will be set off against the 
former, the result being a net payment each year by Burma to India, and no actual 
payment by India will be involved. But if Burma still remains within the Indian 
currency system, as is expected, when the time comes that she has paid off her debts 
to India, India will then bo liable to pay to Burma those profits and it is necessary, 
in Burma’s interests, looking to that future state of affairs to provide that this payment 
when it becomes due from India to Burma is a fixed charge ou India. That is the 
reason, in the interests of Burma in the distant or semi-distant future for including 
this new sub-scction”. (Par. Deb. Vol. 299, Col. 2188.) 

By the Government of Burma (Miscellaneous Financial Provisions) Order 1937, 
made under the corresponding provision in the Burma Act, (S. 134), in accordance 
with the recommendations of the Amery tribunal, it is provided that for the year 1937- 
1938 the Government of Burma shall pay to the Government of India a sum of 
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Bs. 3,23,01,000 and the said sum is charged on the revenues of Burma. The contribu¬ 
tion for the subsequent years is left to be prescribed by further Orders in Council. 

S. 169.—Provision for relief has been made by the India Burma (Incometax 
Belief) Order 1936. 

The relief provided is on the lines of S. 49, Indian Income tax Act and is availa¬ 
ble only in respect of about one half of the tax paid in the other country. 

160, With a view to preventing undue disturbance of trade between 
India and Burma in the period immediately following 
Provisions as to separation of India and Burma and with a view 

India"B\rnia*trade.°" safeguarding the economic interests of Burma 

during that period. His Majesty may by Order in 
Council give such directions as he thinks fit for those purposes with 
respect to the duties which are, while the Order is in forco, to be levied 
on goods imported into or exported from India or Burma and with respect 
to ancillary and related matters. 


NOTES. 

S. 160.—The India and Burma (Trade Begulaiion) Order 1937 makes prevision 
for the matters mentioned in the Suction. Tlie Order is operative for 3 years from 
separation, and thereafter is subject to termination by the Goveruor-Oeneral of India 
or the Governor of Burma giving twelve months’ notice, it generally seeks to main¬ 
tain the status quo in regard to import and export duties between India and Burma. 
See for details the Order in Council. 


CHAPTER ir. 

Borrowing and Audit. 

Borrowing. 

161. Upon the commencement of Part HI of this Act all powers 
vested in the Secretary of State in Council of bor- 
Cessation of bor- rowing on the security of the revenues of India shall 
ol'staie in CouncU.*^^ cease and determine, but nothing in this section 
affects the provisions of Part XHl of this Act with 
respect to borrowing in sterling by the Secretary of State. 

NOTES. 

S. 161.—As Finance becomes a transferred subject, under the control of Federal 
Ministers and the Federal Legislature, as compreliended in Item 6 of the Federal List, 
"The public debt of tlie Federation”, the control of Parliament and the Secretary of 
State (under S. 30 of the Government of India Act, 1915) is necessarily relaxed. But 
by para. X of the draft Instrument of Instructions, the Governor-General in the exer¬ 
cise of his special responsibility for safeguarding the financial credit and stability of 
the Federation is directed to see inter alia that a “borrwing policy is not pursued 
which would in his judgment prejudice the credit of India in the money markets of 
the world”. 

The saving is with regard to the powers of the Secretary of State to borrow during 
the transitional period between the commencement of Provincial Autonomy and the 
inauguration of the Federation for which See S. 315. 


162. Subject to the provisions of Part XHI of this Act with respect 
to borrowing in sterling, the executive authority of 
w j ° ^ ‘ " s the Federation extends to borrowing upon the security 

Federal Government. revenues of the Federation within such limits, 

if any, as may from time to time be fixed by Act of the Federal Legisla¬ 
ture and to the giving of guarantees within such limits, if any, as may be 
so fixed. 
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NOTES. 

S. 162.—The provisions of Part XIII are in force only till the inauguration of the 
Federation and the powers of the Secretary of State to raise sterling loans under S. 315 
tei ruinate with Part XTII. 

The power of the Federal Cloverninent to borrow on the see,urity of the Revenues 
of the Federation is subject only to the limitations, if any, fixed by Federal Law and 
by the exercise of the Governor’General’s power as stated in the Notes to S. 161. The 
loan may bo raised in India or elsewhere. 

163. (1) Subject to the provisions of this section, the executive 

authority of a Province extends to borrowing upon 
‘i® .security of the revenues of the Province within 

merits. limits, if any, as may from time to time be fixed 

by the Act of the Provincial Legislature and to the 
giving of guarantees within such limits, if any, as may be so fixed. 

(2) The Federation may, subject to such conditions, if any, as it 
may think fit to impose, make loans to, or, so long as any limits fixed 
under the last preceding section are not exceeded, give guarantees in 
respect of loans raised by, any Province and any sums required tor the 
purpose of making loans to a Province shall be charged on the revenues 
of the Federation. 

(3) A Province may not without the consent of the Federation 
borrow outside India, nor without the like consent raise any loan if there 
is still out-standing any part of a loan made to the Province by the 
Federation or by the Governor-General in Council, or in respect of which 
a guarantee has been given by the Federation or bv the Governor-General 
in Council. 

A consent under this sub-section may be granted subject to such 
conditions, if any, as the Federation may think fit to impose. 

(4) A consent required by the last preceding subsection shall not 
be unrea.sonably withheld, nor shall the Federation refuse, if sufficient 
cause is shown, to make a loan to, or to give a guarantee in respect of a 
loan raised by, a Province, or seek to impose in respect of any of the 
matters aforesaid any condition which is unreasonable, and, if any dispute 
arises whether a refusal of consent, or a refusal to make a loan or to give 
a guarantee, or any condition insisted upon, is or is not justifiable, the 
matter shall be referred to the Governor-General and the decision of the 
Governor-General in his discretion shall be final. 

NOTES. 

S. 163. The power of a Province to raise a loan in India is unrestricted, save as 
a result of limits imposed by the legislation of the Province unless it is still a debtor 
to the Centre or the Fetienition; or if the Centre has guaranteed an outstanding loan 
raised by tlie Province, in which case the consent of the centre or Federation is requisite 
before the loan can be raised. 

The consent of the centre or Federation is also required if the Province desires to 
raise a loan outside India. 

The consent of the Federation however is not to be unreasonably withheld, nor, 
can it impose unreasonable conditions, and the Governor-General acting in his discretion 
is erected as the final authority to pronounce on the reasonableness of the conditions 
insisted for consent or the withholding of the consent, as the case may bo. 

The^ previous provisions on the subject were contained in the Local Government 
(Borrowing) Rules made under S. 30 (1-A) of the Government of India Act, 1919 
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umlcr which (Buie 3) the sanciion of the Govomor-General in Council was needed for 
the raising of loans in India and that of the Secretary of State in the case of loans 
raised outside India. 


164. 


Loans by Federal 
vjovernment to Fede¬ 
rated States. 


The Federation may, subject to such conditions, if any, as it 
may think fit to impose, make loans to, or, so long as 
any limits fixed under the last but one preceding 
section are not exceeded, give guarantees in respect 
of loans raised by, any Federated State. 


S. 164 .—See Notes to S. 150 supra. 


Application of 
Colonial Stock Acts 
to stocks issued by 
Federation 


165. (1) The Colonial Stock Acts, 1877 to 1900, shall, notwithstand¬ 

ing anything to the contrary in those Acts, apply in 
relation to sterling stock tssued after the establish¬ 
ment of the Federation and forming part of the 
public debt of the Federation as they apply in 
relation to stock forming part of the public debt of 
any British Possession mentioned in those Acts, so however that nothing 
in section twenty of the Colonial Stock Act, 1877, shall be construed as 
compelling a person desirous of bringing proceedings to proceed in the 
manner therein specified and that, until Parliament otherwise determines, 
any conditions prescribed by the Treasury under section two of the 
Colonial Stock Act, 1900, shall be deemed to have been complied with with 
respect to all such stock so issued by the Federation. 

(2) The expresssion “colonial stock” in section eleven of the Trusts 
(Scotland) Act, 1921, shall include any stock in relation to which the said 
Acts apply by virtue of this section. 


(3) In paragraph (d) of subsection (1) of section one of the 
Trustee Act, 1925, the words “or any other securities the interest in ster¬ 
ling whereon is payable out of, and charged on, the revenues of India'* 
shall be repealed: 


I'rovided that, notwithstanding anything in this Act, any securities 
which by virtue of the said words were immediately before the com¬ 
mencement of Part III of this Act securities in which a trustee might 
invest trust funds shall continue to be securities in which a trustee may 
invest such funds. 


NOTES. 

S. 166.—Indian loans issued by tlio Secretary of State, and charged on the 
Kevenuo of India, have always been Trustee securities under the Trustee Act, 1893, 
(.">() and .57 Viet., c., 53) now re-enacted as the Trustee Act, 1925. So long as the 
Sei-retary of State continufts to boirow under the powers conferred on him by S. 315, 
lii.s loans under the East India Stock .Acts, would be trustee securities. 

This section seeks to render the loan issues of the Federation Trustee Securities 
and for that purpose, these loans are rendered loans within the Colonial Stock Acts, 
1877-1900 which were applicable only to the loans of Colonies. S. 2 of the Colonial 
Stock Act, 1900 rendered Colonial Stock issued under the Colonial Stock Acts, 1877- 
1900 trustee securities. S. 20 of the Act of 1877 permits a petition of right in the 
United Kingdom for enforcing the right of a person claiming right or title in the Stock. 
The Trustee (Scotland) Act, 1921 is an act in terms similar to the Trustee Act, 1893 
defining the securities in which a trustee might invest, applying to Scotland. 

Sub-CI. 3, is consequential on the enactment of sub-S. (1) under which Federal 
loans are rendered trustee securities, and the repeal under this sub-seetion is on the 
ground of surplusage. In regard to the past loans the proviso safeguards the position. 
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Audit and Accounts. 

166. (1) There shall be an Auditor-General of India, who shall be 

. „ , , appointed by His Majesty and shall only be removed 

India! office in like manner and on the like grounds 

as a judge of the Federal Court. 

(2) The conditions of service of the Auditor-General shall be suck 
as may be prescribed by His Majesty in Council, and he shall not be 
eligible for further office under the Crown in India after he has ceased 
to hold his office: 


Provided that neither the salary of an Auditor-General nor his 
rights in respect of leave of absence, pension or age of retirement shall 
be varied to his disadvantage after his appointment. 

(3) 'Ihe Auditor-General shall perform such duties and exercise 
such powers in relation to the accounts of the Federation and of the 
Provinces as may be prescribed by, or by rules made under, an Order of 
His Majesty in Council, or by any subsequent Act of the Federal Legis¬ 
lature varying or extending such an Order: 

Provided that no Bill or amendment for the purpose aforesaid 
shall be introduced or moved without the previous sanction of the 
Governor-General in his discretion. 

f4) The salary, allowances and pension payable to or in respect 
of an Auditor-General shall be charged on the revenues of the Federation, 
and the salaries, allowances and pensions payable to or in respect of 
members of his staff shall be paid out of those revenues. 


NOTES. 

S. 166.—Deaeribing the position under the Government of India Act, 1919, the 
doint Parliamentary Committee said: 

“At present, Audit in India, both Central and Provincial, is carried out by a 
staff under the Auditor-General, lie is appointed by the Secretary of State in Council, 
who also frames rules defining Ivis powers and duties. In India, Accounts and Audit 
are carried out by a combined staff, so that the Auditor-General has functions in rela¬ 
tion to Accounts as well as to Audit. An experiment was tried in recent years in 
one Province of separating .Vccounts from Audit but was abandoned on the ground of 
expense. There is at present no constitutional provision requiring the report of the 
Auditor-General to be laid before the legislature in India, though in fact this is done. 
Audit of the Accounts of the Secretary of State is carried out by the Auditor of Indian 
Home Accounts who, in accordance with S. 27 (1), Government of India Act, is appoint¬ 
ed by the Crown by warrant countersigned by the Chancellor of the Exchequer. His 
report is by statute presented to Parliament. It has also been found convenient to use 
the Borviecs of the Home Auditor to audit expenditure by the High Commissioner." 

Ss. ICG to 170 carry out the rccotuinendatioB of the Joint Parliamentary Com- 
iTiitteo in para, .399 of their Eeport. 


167. If a provincial Legislature after the expiration of two years 
A commencement of Part III of this Act 

General ‘ P^^ses an Act charging the salary of an Auditor- 

. ' . General for that Province on the revenues of the 

Province, an Auditor-General of the Province may be appointed by His 
Majesty to perform the same duties and to exercise the same powers in- 
relation to the audit of the accounts of the Province as would be perfor¬ 
med and exercised by the Auditor-General of India, if an Auditor-Generat 
of the Province had not been appointed: 
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Provided that no appointment of an Auditor-General in a Province 
shall be made until the expiration of at least three years from the date 
of the Act of the Provincial Legislature by which provision is made for an 
Au(jitor-General of that Province. 

(2) The provisions of the last preceding section shall apply in 
relation to the Auditor-General of a Province and his staff as they apply 
in relation to the Auditor-General of India and his staff, subject to the fol¬ 
lowing modifications, that is to say— 

(o) a person who is, or has been, Auditoi-General of a Province 
shall be eligible for appointment as Auditor-General of India; 

(&) in subsection (3) of the said section, for the reference to the 
Federal Legislature there shall be substituted a reference to the Provincial 
Legislature, and for the reference to the Governor-General there shall be 
substituted a reference to the Governor; and 

(c) in subsection (-I) of the said section for the reference to the 
revenues of the Federation there shall be substituted a reference to the 
revenues of the Province. 

Provided that nothing in this section shall derogate from the power 
of the Auditor-General of India to give such directions in respect to the 
accounts of Provinces as are mentioned in the next succeeding section. 

NOTES. 

S. 167.—Under suh-S. f.'t) of the previews section the Auditor-General of India 
performs Audit functions in relation to Provincial accounts also. The Joint Parlia¬ 
mentary Committee stated: “It is desirable both on grounds of economy and for 
other reasons that the prcsojit centralised system of Audit and Acounts should be- 
maintained, find it is to bo hoped that the Provinces will realise the advantages of suchi 
a course. Ncvei-thelos.s, it would bo difficult to ivithhold from an autonomous Province 
the power of taking over its own Audit and Accounts if it desires to do so, and wo 
think that the Constitution must allow a Province to take this step subject to the follow¬ 
ing condition.s. Long notice should be given of the change; a Provincial Chief Auditor 
should bo appointed whoso position would be no less independent of the Executive than 
that of the Auditor-General; a general form of accounts framed on the common basis 
for all the Provinces should continue to be available for such purposes as the considera¬ 
tion by the Federal Government of application for loans from Provincial Governments 
or proposals for the assignment of Bevenues to Units of the kind mentioned in our 
earlier section on Federal Finance”. (Para. 397.) 

The restrictions enacted in this section on the Provinces taking over audit function 
carry out in full the recommendation of the Joint Parliamentary Committee. 


168. The accounts of the Federation shall be kept in such form as 
the Auditor-General of India may, with the approval 
of the Governor-General, prescribe and, in so far as 
the Auditor-General of India may, with the like 
approval, give any directions with regard to the 
methods or principles in accordance with which any 
accounts of Provinces ought to be kept, it shall be the duty of every Pro¬ 
vincial Government to cause accounts to be kept accordingly. 


Power of Auditor- 
General of India to 
give direction as to 
accounts. 


169. The reports of the Auditor-General of India relating to the 
AndJf RCCounts of the Federation shall be submitted to the 

^ * Governor-General, who shall cause them to be laid 

before the Federal Legislature, and the reports of the Auditor-General of 
India or of the Auditor-General of the Province, as the case may be, 
relating to the accounts of a Province shall be submitted to the Governor 
26 
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•of the Province, who shall cause them to be laid before the Provincial 
Legislature. 

170. (1) There .shall be an Auditor of Indian Home Accounts who 

shall be appointed by the Governor-General in his 
Auditor of Indian discretion and shall only be removed from office in 
omc Accounts. manner and on the like ground as a judge of the 

Federal Court. 

(2) The conditions of service of the Auditor of Indian Home 
Accounts shall be such as may be prescribed by the Governor-General in 
his discretion: 

I^rovided that neither the salary of an Auditor of Indian Home 
Accounts nor his rights in respect of leave of absence, pension or age of 
retirement shall be varied to his disadvantage after his appointment. 

f3) The Auditor of Indian Home Accounts shall perform such 
duties and exercise such powers in relation to transactions in the United 
Kingdom affecting the revenues of the Federation, of the Federal Railway 
Authority or, of any Province, as may be prescribed by, or bv rules made 
under, an Order of His Majesty in Council, or by any Act of the Federal 
Legislature varying or extending such an Order: 

Provided that no Rill or amendment for the purposes aforesaid 
shall be introfluced or moved without the prior sanction of the tiovernor- 
General in his discretion. 

(4) The repoits of the Auditor of Indian Home Accounts relating 
to such transactions as aforesaid shall be submitted to the Auditor-Gene¬ 
ral of India, or. in the case of transactions aflfccting the revenues of a 
Province which has an Auditor-General, to the Auditor-General of a Pro¬ 
vince, and shall be included by any such Auditor-General in the reports 
which under this Part of this Act he is required to submit to the Governor- 
General or, as the case may be, to the Governor. 

(5) The Auditor of Indian Home Accounts shall be subject lo the 
general superintendence of the Auditor-General of India. 

(6) The salary, allowances and pension payable to or in respect of 
the Auditor of Indian Home Accounts shall be charged on the revenues 
of the Federation, and the salaries, allowances and pensions payable to or 
in respect of members of his staff shall be paid out of those revenues. 

(7) His Majesty in Council may require the Auditor of Indian 
Home Accounts to perform in relation to Burma all or any of the functions 
which he performs in relation to India, and may fix the payments to be 
made in respect of his services from the revenues of Burma to the revenues 
of the Federation, and may make such incidental and consequential pro¬ 
vision as may appear to him to be proper. 

171. The accounts relating to the discharge of the functions of the 

Crown in its relations with Indian States shall be 
Audit of accounts audited by the Auditor-General of India, or, in so far 
relating to the dis- as those accounts concern transactions in the United 
tion*?of tlie Crown"in Kingdom, by the Auditor of Indian Home Accounts 
relation to Indian acting on his behalf and under his general siiperinten- 
States. dence, and the Auditor-General of India shall 

make to the Secretary of Stale annual reports on the 
accounts so audited by him or on his behalf. 
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CHAPTER III. 

Property, Contracts, LiAmLiiiEs, and Suits. 

172. (1) All lands and buildings which immediately before the com¬ 

mencement of Part III of tins Act were vested in llis 
Vesting of lands Majesty for the purposes of the Government of India 
^nd buddings. 

(a) in the case of lands and buildings which are situate in a Province, 
vest in His Majesty for the purposes of the government of that Province 
unless they were then used, otherwise than under a tenancy agreement bet¬ 
ween the Governor-Cieneral in Council and the (Government of that Pro¬ 
vince, for purposes which thereafter will be purposes of the Federal 
Government or of llis Majesty’s Representative for the exercise of the 
function.s of the Crown in its relations with Indian States, or unless they 
are lands and buildings formerly used for such purposes as aforesaid, or 
intended or formerly intended to be so used and are certified by the Gover¬ 
nor-General in Council or, as the case may be. His Majesty’s Representa¬ 
tive, to have been retained for future use for such purpo.scs, or to have 
been retained temporarily for the purpose of more advantageous disposal 
by sale or otherwise; 

(&) in the case of lands and buildings which are situated in a Pro¬ 
vince but do not by virtue of the preceding paragraph vest in His Majesty 
for the purposes of the government of that Province, and in the case of 
lands and buildings which are situate in India elsewhere than in a Province, 
vest in His Majesty for the purposes of the government of the Federation 
or for the purposes of the exercise of the functions of the Crown in its 
relations with Indian States, according to the purpose for which they were 
used immediately before the commencement of Part HI of this Act; and 

(c) in the case of lands and buildings which are situated elsewhere 
than in India (except lands and buildings situate in Burma or Aden), vest 
in His IMajesty for the purposes of the government of the Federation or, 
if they were immediately before the commencement of Part III of this 
Act used for purposes of the department of the Secretary of State in 
Council, for the purposes of His Majesty's Government in the United 
Kingdom, 

(2) Except with the consent of the Governor-General, effect shall 
not be given to any proposal for the sale of any lands or buildings which 
by virtue of this section are vested in His Majesty for the purposes of His 
Majesty’s Government in the United Kingdom, or to any proposal for the 
diversion of any such lands and buildings to uses not connected with the 
discharge of the functions of the Crown in relation to India or Burma. 

(3) The lands and buildings vested in His Majesty by virtue of this 
section for the purpose of His Majesty’s Government in the United King¬ 
dom shall be under the management of the Commissioners of Works, 
and, subject to the provisions of subsection ( of this section, the pro¬ 
visions of the Acts relating to the Commissioners of Works shall apply in 
relation to those lands and buildings as if they had been acquired by the 
Commissioners in pursuance of those Acts. 

(4) The provisions of this section shall apply in relation to the 
contents of buildings vested in His Majesty for the purposes of His 
Majesty’s Government in the United Kingdom, other than any money or 
securities, as they apply in relation to the buildings themselves: 
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Provided that, in the case of such articles and classes of articles as 
may be agreed upon between the Secretary of State and the Governor- 
General, the provisions of subsection (2) of this section shall not apply 
and, notwithstanding anything m subsection (3) of this section, the contents 
of those buildings shall be under the control of the Secretary of State. 

(5) Any question which may arise within the five years next follow¬ 
ing the commencement of Part III of this Act as to the purposes for which- 
any lands or buildings are by virtue of this section vested in His Majesty 
may be determined by His Majesty in Council. 

NOTES. 

S. 172.—The sections in tliis chapter correspond broadly to part III of the 
Oo\ eminent of India Act, 1915, (S». 28 to 32). Under the previous enactment property 
was vested in Ilia Majesty for the purpose of the Government of India alone, and the 
Provinces had no personality of their own.. With the inauguration however, of 
Provincial Autonomy and the conversion of British Indian Provinces into autonomous 
co-equal units in a Federation, juristic personality is conferred on the Provinces 
as w(‘ll as on the Federal centre, which is reflected in the manner in which the property 
is vested m the Crown. 

As in Canada, so here, Legislative power does not carry with it, proprietory 
rights in respect of the subject-matter. See A. G. of Canada v, A. G. for Ontario^ 
(1898) A.C. 700). But where by the terms of this chapter property is vested in the 
Fedeiation, Federal Legislative power is attracted to it; but subject always to Pro¬ 
vincial Legislation in regard to property situated in a Province, save in so far as 
Federal T.aw othi'rwiso provides. (See Item 10 List I, subject to a saving in respect 
of naval, military and air force works, which arc subject to exclusive Federal Legis¬ 
lation; (Item (2))j 

The scheme of distribution of Crown Property as between the Federation and the 
Provinces follows in general the scheme of the British North America Act, under 
which the entirety of the Crown Property is vested in the Provinces, except such as 
were necessary to the Federation for the due performance of its Constitutional func¬ 
tions. (See Liquidator's Case, (1892) A.O. 437). 

The general test adopted by the section for detormining the vesting of the property 
in the Province or in the Federation is the future use of the property. 

“Tho destination of property, the future ownership of property, shall be decided 
in accordance with the purposes for which the property will be used under the new 
regime, tliat is to say, if it is to bo used for Provincial purposes it will belong to the 
Provincial Government or if under the new Constitution for central purposes it will 
belong to the Federal Government.’’ (Pori. Det>. Vol. 302, Col. 529.) 

Cl. (a) Suh-S. (1) may bo analysed thus: 

Prhna facie all Crown property in a Province is vested in the Crown for the 
purpose of that Province. 

Exception.—(I) Property actually being used on Ist April, 1937 for purposes 
which would under this Act be Central as distinguished from Provincial purposes. 

(Provided that where the Government of India arc in occupation of Provincial pro¬ 
perty as tenants, such property is not divested from the Province). 

(2) Property which was at any time before Ist April, 1937 used or intended to be 
used for a purpose which would under this Act be Central (even though it was 
not being used for a central purpose on the Ist April 1937), provided that the Governor- 
General or tho Crown Bopresentative certifies that such property is (a) retained for 
such future use or (b) retained for the purpose of more advantageous sale, etc. 

In cases falling within tho exceptions tho property would vest in the Federation 
or in the Crown Representative, according as the past use prior to Ist April, 1937 
was for cither a Federal purpose or a Crown purpose. (Cl. b). 

Quaere whether the certificate of the Governor-General or the Crown Bepresentativa 
is final as to the past use, or intended use, or is the finality confined to to the neces¬ 
sity for the retention of the property for future use by the Central authorities. Quaere 
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■ivlBo whether, when the Governor-General or the Crown Bepresentative certiftes the pro¬ 
perty aa retained for the purpose of an advantageous sale, the sale proceeds would not 
vest in the Province, as the retention by the Central authority is only temporary and 
for a limited purpose. 

By the terms of Cl. (h) of sub-S. (1), the property excepted under Cl. (a) 
as stated above together with property outside Governors’ Provinces are vested in the 
Federal Government or the Crown Bepresentative in accordance with the past ‘use.. 

Cl. (c) deals with property vested in Ilis Majesty for the purpose of Governuient 
of India situated in England and its destination is provided for by sub-S. (3). Tins 
would for instance cover the High Commissioner’s office buildings. 

Sub S. (3).—“Sub-S. (3) lefers to the destination of the "material structure". 
Under the Act “the Secretary of State in Council”, as a corporate body, comes to an 
end, and these buildings being at present vested in that Corporate body, it is necessary 
to make provision for their destination. As it is contemplated that the India office 
under the reforms would become what is generally described as a Treasury Office, that 
is to say, an office administeied in the same way as other offices in Whitehall, it is 
proposed that the building also should be treated in the same manner and should be 
vested in the Office of Works with the condition that, although it is so vested, it should 
only be used for the purposes of the Government of Imlia”. (Pori. Deh. Vol. 302, 
Col. 966). 

'riie control of the Federation over such property is provided for by sub-S. (2). 

Sub-S. (5) ousts the jurisdiction of the Federal and other Courts from determining 
questions arising under this se<*tion for a period of live years from the commencement 
of Part. III. 

173. (1) Subject to the provisions of this and the last preceding sec¬ 
tion, all property vested in His Majesty which by 
Provisions as to virtue of any delegation from the Secretary of State 
other property. Council or otherwise is immediately before the 

pommencement of Part III of this Act in the possession or under the con¬ 
trol of, or held on account of, the Governor-Gener.'il in Council or any 
Local Government shall, as from the commencement of Part III of this 
Act, vest in His Majesty— 

(a) for the purposes of the Government of the Federation; or 

(b) for the purposes of the exercise of the functions of the 
Crown in its relations with Indian States; or 

(c) for the purposes of the Government of a Province, according 
as the purposes for which the property was held immediately before the 
commencement of Part III of this Act will thereafter be purposes of the 
Government of the Federation, purposes of His Majesty’s Representative 
for the exercise of the said functions of the Crown or purposes of the 
Government of a Province: 

Provided that— 

(1) all moneys which immediately before the commencement of 
Part HI of this Act were in the public account of which the Governor- 
General in Council was custodian shall be vested in His Maj'^sty for the 
purposes of the Government of the Federation; 

(ii) all credits and debits of the Local Government of any Gover¬ 
nor's Province (other than Burma) in account with the Governor-General 
in Council shall be deemed to be credits and debits of the corresponding 
Province under this Act in account with the Federation. 

(2) Subject as aforesaid, all other property vested in His Majesty 
and under the control of the Secretary of State in Council immediately 
"before the commencement of Part HI of this Act shall as from the com- 
xnencement of Part III of this Act vest in His Majesty for the purposes 
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of the Government of the Federation, for the purposes of the exercise of 
the functions of the Crown in its relations with Indian States or for the 
purposes of the Government of a Province, according as the Secretary of 
State may determine having regard to the circumstances of the case, and 
the Secretary of State shall have power to and shall deal with the pro¬ 
perty accordingly. 

(3) In this section ‘‘property*’ includes money, securities, bank 
balances and moveable property of any description. 

(4) Arrears of any taxes outstanding immediately before the com¬ 
mencement of Part III of this Act shall be deemed to be due to and may 
be recovered by the Federal Government or a Provincial Government ac¬ 
cording as the proceeds of any such tax imposed after the commencement 
of Part III of this Act would be due to and recoverable by the Federal 
Government or the Provincial Government. 

(5) This section shall apply in relation to any equipment, stores, 
moneys, bank balances and other property held in connection with His 
Majesty’s Indian forces stationed in Burma (not being forces raised in 
Burma J as it applies in relation to properly held for purposes which will 
be purposes of the Government of the Federation, but, save as aforesaid, 
nothing in this section applies to any property situate in Burma or Aden, 
or to arrears of taxes in Burma or Aden, or to any property which by 
virtue of any delegation from the Secretary of State in Council or other¬ 
wise is, immediately before the commencement of Part III of this Act, in 
the possession or under the control of, or held on account of, the Local 
Government of Burma or Aden. 

(6) Nothing in this section shall affect any adjustments made or to 
be made by or under this Act by reason of the creation before the com¬ 
mencement of Part III of this Act of the Provinces of Orissa and Sind, 

NOTES. 

...S. 173.—S. 172 dealt t"cclu8ivcly with lan<l3 and buildings. This section enacts 
a sinuLir piovision in regard to all tho other property defined in aub-S. (,3; and the 
vesting in flits dilTcmit autlioiities is made to depend according as this purposes for 
whicli th(' projieity was held prior to tho Act, would bo Provincial, Federal or Crown 
purposes under tins Act, In other words, all property shall continue to bo used for the 
ympoaea tti which it was put to before the Act; the authority to administer it is detcr- 
iiiiiicd by whether that purpose is now a Provincial, Feileral or Crown purpose and the 
property is accordingly vested tn such authority, yub y. (1) deals with the property 
in (lie hands of th(. authorities in India, while sub-S. (2) relates to property in the actual 
I'ontrol of the yecretary of Htate. In the first ease, the property is distributed among 
the authorities by the Act itself in the manner set out before, but in the latter case, tho 
Si'cretary of State is given power to determine their destination. 

Siib-S. (1): Proviso.—‘‘The second sub-section, or rather the proviso which is part 
of tlio first sub-section, deals with the question of existing cash resources and is merely 
a piece of jinichiiicry for providing that all existing cash resources are vested iu the 
centre, l.p till now the Cential Government have often had to act as banker for 
Proiicial Govejiiments, It is necessary to airange that these cash resources shall 
devohe on the Feder.-d Government, so that all credits and debits of Local Govern¬ 
ments on account shall be debited and credited to the corresponding Government in 
the Fdh'ration. It is a piece of machinery so that Governments entitled to casli re- 
aouices shall have casli resources placed to their credit in an account.” (Pari. Deh. 
Vol. .-tOL*, Col. 325)). 

For the definition of “corresponding Province” see S. 311 (2) infra. 

The India and Burma (Transitory Provisions) Order 1937, Bale 5 provides as 
follows;— 

For tho avoidance of doubt it is hereby declared tliat so much of the 
Road Development Fund, and so much of the Fund for the Economic Development and 
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J niproveinent of Kural Arcus, us remain m the hands of the Governor-General in Coun¬ 
cil immediately before the commencement of l*art III of the India Act, will, notwith¬ 
standing anything in section one hundred and seventy three of that Act, continue to be 
lield by liim for the same purposes as theretofore. 

Sub-S. (4).—The authority to collect the arrears of tax is to be tlie same authority 
as that to whicli under the Act, the tax in question would be due. In 
other wolds, if it weic a tax in the Federal List, it would be the Federal authority, 
and if it were a tax in the Provincial List, a Provincial authority. But this provision 
has to be read with fc). I4.‘l (2), under which notwithstanding a tax being one in the 
Federal list, it would continue to be levied, collected and utilised by tlu* Provincial and 
other authorities till Federal Legislation intervenes. 

Sub-S. (6).—The last part concerns properly in Burma and Aden which 
sliail vest m the new Governments of Buima and Aden. All property held under the 
ohl legime by the Local Governments of Aden and Burma, with the exception of 
rifles and equipment of all puiely Indian troops in Burma for wliich there is a 
special pioYiso, shall vest m the new Government.” (Pari. Deb. Vol. .302, Col. 530). 


174. Subject as hereinafter pn.vided, any property in India accruing 
to His Majesty by escheat or lapse, or as botia vacantia 
Property accruing f^j. want of a rightful owner, shall, if it is property 
as situate in a Province, vest in His Majesty for the 

purposes of the government of that Province, and 
shall in any other case vest in His Majesty for the purposes of the govern¬ 
ment of the Federation ; 


Provided that any property which at the date, when it accrued to 
His Majesty was in the possession or under the control of the Federal 
Government or the Government of a I’rovince shall, according as the pur¬ 
poses for which it was then used or held were purposes of the Federation 
or of a Province, vest in His Majesty for the purposes of the government 
of the Federation or for the purposes of the government of that Province. 


NOTES. 


S. 174.—Tltifa section I'oncsponds generally to 8. .31 of the Government of India 
.\ct, ItlJo. The iibsciioe of an expiess provision such as this gave lise to eonlroveisies 
ill Canada, winch went up to the Judicial Committee. Hee Altotneii-Genetal v. Mercer, 
.S A.C. 707. This section cariies out the principle enunciated in that decision that 
projioily in a Province accruing by lapse or escheat would vest in the Province and not 
in tlie Dominion. TIic vesting hero is m the Federation, only if the property is not in 
a Governor's I’roviiiee, i.c., if it is in a Chief Commissioner’s Province. 


The I'loperty must be “^ittmtc” in a Province before it can vest in Ills Majesty 
for its benctit. Tlio situs of property is not easy to decnle. Where the property con¬ 
sists of lands and buildings situate in a Province, the prblem is easy. But when once 
this region is ciosscd, we aio left in doubt and obscuiity. A mortgage debt for instance 
has been lield to be situate whore the property secured is situate and not where the 
creditor resides, ficc In re Hoyles, (1911) 1 Cli. 179. 

The situs in the case of debts, clioscs in action, negotiable instruments, and shares 
raises question moie appropriate to a treatise on conflict of laws. (Sec Dicey Conflict 
of Laws and Cheshire J’riiiciples of Private International T^aw). 

The doctrine of escheat and bona vacantia applies as much to artificial as to 
natural persons. Thus, it has been held that the equity of redemption belonging to a 
dissolved company, vests in the Crowm as bona vacantia, and that the extinction of the 
company does not operate to free the raorrgagor from liability. See Re Wells, Swin- 
bume Hanham v. Howard, (1933) 1 CIi. 29 (C.A.). 


17.1 (1) The executive authority of the Federation and of a Province 
shall extend, subject to any Act of the appropriate 
Power to acquire Legislature, to the grant, sale, disposition or mortgaffe 
?Sr?crfc. of any property vested in His Majesty for the pur¬ 

poses of the Government of the Federation or of the- 
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Province, as the case may be, and to the purchase or acquisition of pro¬ 
perty on behalf of His Majesty for those purposes respectively, and to the 
making of contracts: , .. r 

Provided that any land or building used as an official residence of 
the Governor-General or a Governor shall not be sold, nor any change 
made in the purposes for which it is being used, except with the concur¬ 
rence, in his discretion, of the Governor-General or the Governor, as the 
case may be. 

(2) All property acquired for the purposes of the Federation or of 
a Province or of the exercise of the functions of the Crown in its relations 
with Indian States, as the case may be, shall vest in His Majesty for those 
purposes. 

(3) Subject to the provisions of this Act with respect to the Fede¬ 
ral Kail way authority, all contracts made in the exercise of the executive 
authority of the Federation or of a Province shall be expressed to be made 
by the Governor-General, or by the Governor of the Province, as the case 
may be, and all such contracts and all assurances of property made in the 
exercise of that authority shall be executed on behalf of the Governor- 
General or Governor by such persons and in such manner as he may direct 
or authorise. 

(4) Neither the Governor-General, nor the Governor of a Province, 
nor the Secreuiy of State shall be personally liable in respect of any con¬ 
tract or assurance made or executed for the purposes of this Act, or for 
the put poses of the Government of India Act or of any Act repealed 
thereby, nor shall any person making or executing any such contract or 
assurance on behalf of any of them be personally liable in respect thereof. 

NOTES. 

S. 176.—The powers formerly vested in the ,Secretary of fcjtato in Council under 
S. 30 (of the Government of India Act, 1915) to enter into contracts relating to or 
otherwise deal with property vested in the Crown, and which were exercised by the 
authorities in Indin by virtue of a delegation from him, (see Kastun Beddi v. Secre¬ 
tary of State, 20 M. 268, are now directly devolved on the Federal and Provincial Gov¬ 
ernments in respect of tho property vested in each. The provisions are merely a repro¬ 
duction of S, .30, and tJiere is no difference except, (1) The source of the authority is 
traced to the Govcminents in India and (2) the form in which contracts, etc., would 
hereafter run. 

176. (1) The Federation may sue or be sued by the name of the 

Federation of India and a Provincial Government 
Suits and proceed- sue or be sued by the name of the Province, and, 

without prejudice to the subsequent provisions of this 
chapter, may, subject to any provisions which may be made by Act of the 
Federal or a Provincial Legislature enacted by virtue of powers conferred 
on that Legislature by this Act, sue or be sued in relation to their respective 
affairs in the like cases as the Secretary of Slate in Council might have 
sued or been sued if this Act had not been passed. 

(2) Rules of Court may provide that, where the Federation, the 
Federal Railway Authority, or a province sue or are sued in the United 
Kingdom, service of all proceedings may be effected upon the High Com¬ 
missioner for India or such other representative in the United Kingdom 
of the Federation, Authority or Province, as may be specified in the rules. 

NOTES. 

S. 176.—The Fedeiation and tho Provinces are endowed with juristic personality, 
with a right to sue and be sued. It must however be noted that the creation of these 
separate entities is only for the purpose of legal proceedings;! neither the imparting of 
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a juristic personality, nor the Crown holding property “in right of the Province” and 
“in right of the Federation” affords any scope for the doctrine of the multiple per¬ 
sonality of the Crown. 

The Crown is one and indivisible throughout the Empire, and m the words of 
Dr. Keith, “there is no essential deviation from this unity in tlie fact that the Crown 
appears in various aspects and that in these aspects there luav be collision of interest 
and of rights”. A Province may sue another Province, or a Province, the Federation 
and “to this extent there is distinction of aspects within the Crown.” The King in 
each part of his dominions has a distinct personality for certain purposes, but the unity 
of personality can be given effect to whenever the aspc't ot personality is unimportant. 
(Cf. Williams v. Houiarth, lOO.'i A.C. .ISl). 

The essential unity of the Crown may thus be illustrateil. 

Priority of Crown Debts.—In Oriental Jianlc Corporation In re, Z'A Ch. D. C-IJ, 
t'hitty, J., held that a Colonial Guveinment was entitled to priority in a liquidation in 
England, on the ground that no distinction could bo diawn between the Imperial Crown 
and tlio Crown in right of a Colony. In In re tiUver Brothers, (1932) A.C'. 514, the 
Privy Council held that in a bankruptcy in Quebec, where there were insufficient 
assets to discharge the ilucs of botli the Province and of the Dominion, tlie two Govern¬ 
ments ranked pan passu. Viscount Dunedin didivering the judgment of the .Tudicial 
Committee stated: “It is true iliere is only one Crown, but as regards Crown revenues 
and Crown propeity, by legislation assenteil by the Crown there is a distinction m.ide 
between the revenues and property in the Dominion. There are two separate statutory 
purses. In each the ingathering and expending authority is different.” 

Crown bound by Legislation.—The Crown in right of the Federation is bound by 
a valid Provincial enactment assented to by the Governor as representing His Majesty. 
If the Clown is bound at all it is bound in all its aspects, and the question whether the 
Crown is bound is one of construction not of law. See Notes to S. 99. 

Suita.—Suits between Provinces and between the Province and the Federation, are 
only a method of ascertaining the true meaning of the Constitution and does not affect 
llie iiulivisibility of the Crown. 

Positive aspect of S. 32. Moment’s case.—This section reproduces with 
one mateiial alteration the provisions of S. 32 of the Government of India 
Act, J915, which conferred “the same right of suit against the Secretary of 
•State ns existed against the East India Company, if the Government of 
India Act, 1858 had not been passed”. This provision was construed as affirmatividy 
conferring a right of suit in all cases where the East India Company if it existed could 
have been sued and negatively as precluding an action in all cases where such a suit did 
not lie against the Company. The xmsitive aspect of the section, was the basis of the 
decision of the Privy Council in the well known case of Moment v. Secretary of State, 
f.L.R. 40 Cal. 391, where their Lordships of the Judicial Committee held 
Durma Act IV of 1898 which deprived persons aggrieved of the right of 
suit was ultra vires as contravening the rights conferred by the section. {Cf,, 
Bhagchand v. Secretary of State for India, I.L.B. 51 Bom. 725 at 748 
(P.C.) for scope of tho rule in Moment’s case). By reason of the express 
provisions of this section which render the right of suit against the provincial 
and Federal Governments “subject to any provisions which may be made by Act 
of the Federal or Provincial Legislature enacted by virtue of powers conferred 
on that Legislature by this Act,” future legislation in India is saved from tho restric¬ 
tion on legislative competence established by Moment’s case. Existing Indian Legis¬ 
lation, however, if not re-enacted or validated by the new legislatures could be attacked, 
as ultra tires on that ground. 

Negative aspect.—In its negative aspect, it was held by the Indian High 
Courts, that before a person could bring a suit against the Secretary of 
State, lie should show that a suit of the like character brought against the 
East India Co., before 1858 would have lain (Cf., Sangachari v. Secretary 
of State for India, 57 M. 857 at 889=67 M.L.J. 123). But Lord Roche delivering 
the judgment of tho Judicial Committee in Venkata Bao y. Secretary of State 
for India, L.R. 64 I.A. 55=(1937) 1 M.L.J. 529 said:—“Their Lordships are 
27 
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not dispose'I to think that this section relating to parties and procedure has an effect 
to limit or bar the right of action of a person entitled to a right against tlie Government 
which would otherwise be enforceable by action against it merely because an identical 
right of action did not exist at the date when the East India Company was the body 
if any to be sued. If it had appeareil that the plaintiff’s service under the Act of 15)19 
was not terminable at pleasure, their Lordships are not prepared to say that remedy 
by suit ayainst the Secretary of State in Council for a breach of the contract of 
service would not have been available to the plaintiff. Breach of contract by the Ciown 
can in Englanil be raised by petition of right. The fact that for a different rea.son 
namely that service under the East India Company was at pleasure—a precisely similar 
suit could not have been brought against the eompnny does not in their Lordships view 
conclude the matter either under Cl. (2) of S. 32 or on the reasoning of Sir Barnes 
Peacock in P. <)’• O- Steam Navigation Co. v. Secretary of State for India, 5 B.H.C. R. 
(App.) 1.” It is submitted that the practical effect of this decision is no more than to 
affirm the right of the Legislature to create statutory rights as against the Crown en¬ 
forceable by action. In the absence of any statutory provision therefore, the questions 
propounded by the Indian decisions—‘la the suit one which would lie against the Com¬ 
pany as a trading Corporation’, wouUI still continue to be the material point for 
decision. (See Secretary of State v. Cockraft, 39 Mad. 351). Cf. Secretary of State 
for India v. Shieegobinda Chaudhun, 55> C. 1289). 

Form of Suits.—S. 79 of the Civil Procedure Code enacts that suits by or against 
the Govcininent shall be instituted by or against the Secretary of State for India in 
Council. To bring it in conformity with the changes emicted by this chapter and 
I»aiticularly this section, the Adaptation Order in Council has amended 8. 79 in these 
terms. 

“S. 79.— Subject to the provisions of Ss. 179 and 185 of the Government of India 
Act, 1935, in a suit by or against the Crown the authority to bo named as plaintiff 
or defendant, as the case may be, shall be— 

(р) in the case of a suit by or against the Central Government the Governor- 
Gcneial in Council before the establishment of the Federation of India, and there¬ 
after, the Federation; 

(h) in the case of a suit by or against a Provincial Government, the Province; 
and 

(o) in the case of a suit by or against the Crown Representative, the Secretary 
of State.” 

As regards pending proceedings see S. 179 and notes thereto. 

In regard to notices of suit S. 80 of the Civil Procedure Code has been amended 
as follows: 

“S. 80.—No suit shall be instituted against the Crown, or against a public officer 
in respect of any act purporting to be done by such public officer in his official capacity, 
until the expiration of two months next after notice in writing has been delivered to, 
or left at the office of— 

(a) in the case of a suit against the Central Government, a Secretary to that 
Government; ' 

(&; in the case of a suit against the Crown Representative, the Political 
Secretary; 

(с) in the case of a suit against a Provincial Government, a Secretary to that 
Government or the Collector of the District and 

(d) in the case of a suit against the Secretary of State, a Secretary to the 
Central Government, the Political Secretary and a Secretary to the Provincial Govern¬ 
ment of the Province where tho suit is instituted 

and, in the case of a public officer, delivered to him or left at his office, stating the 
cause of action, tho name, description and place of residence of the plaintiff and the 
relief which he claims; and the plaint diall contain a statement that such notice has 
been so delivered or left." 
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177. (1) Without prejudice to the special provisions of the next 

Existing contracts succeeding section relating to loans, guarantee and 
of Secretary of State other financial obligations, any contract m.-’de before 
in Council. the commencement of Part III of this Act by, or on 

behalf of, the Secretary of State in Council shall, as from that date— 

(a) if it was made for purposes which will after the commencement 
of Part III of this Act be purposes of the Government of a Province, 
have effect as If it had been made on behalf of that Province; and 

(ft) in any other case have effect as if it had been made on behalf 
of the Federation, 

and references in any such contract to the Secretary of State in Council 
shall be construed accoidingly, and any such contract may be enforced 
in accordance with the provisions of the next but one succ<‘eding section. 

(2) This section does not apply in relation to contracts solely in 
connection with the affairs of Burma or Aden, or solely for purposes which 
will after the commencement of Part III of this Act be purposes of His 
Majesty’s Representative for the exercise of the functions of the Crown 
in Its relations with Indian States. 

NOIT.S. 

N. 177: Transference of Bights and Obligations under contracts.—All contracts 
by or nitli the Government heretofore made have been under S, 30, expressed to be 
made by or with the Secretary of State for India in Council. This section provides for 
the transference of the rights and obligations under such contracts to the newly consti¬ 
tuted functioniuies—the Province, the Federation and the Crown Bepresentative. The 
test for distnbuting the contracts among the several authorities is the same as that 
adopted in respect of other species of property, etc., vis .; ‘Is the purpose of tho con¬ 
tract one which under this Act, in a purpose of the Govermuent of tho Province, of the 
Federation or of the Crown Eeprosentativef' 


178. (1) All liabilities in respect of such loans, guarantees and other 

financial obligations of the Secretary of State in 
Special provisions Council as are outstanding immediately before the 
guaranf«s and either' commencement of Part III of this Act and were 
financial obligations, secured on the revenues of India shall, as from that 
date, be liabilities of the Federation and shall be 
secured upon the revenues of the Federation and of all the Provinces. 

(2) All enactments relating to any such loans, guarantees and other 
financial obligations of the Secretary of State in Council as aforesaid shall, 
in relation to those loans, guarantees and obligations, continue to have 
effect with the substitution therein, except in so far as the context other¬ 


wise requires, of references to the Secretary of State for references ta 
the Secretary of State in Council, and with such other modifications and 
such adaptations as His Majesty in Council may deem necessary. 


(3) No deduction in respect of taxation imposed by or under any 
existing Indian law or any law of the Federal or a Provincial Legislature 
shall be made from any payment of principal or interest in respect of any 
securities, the interest whereon is payable in sterling, being a payment 
which would, but for the provisions of this Act, have fallen to be made bjr 
the Secretary of State in Council. 


(4) If in the case of any Local Government in India there 
are outstanding immediately before the commencement of Part HI of this 
Act any loans or other financial obligations secured upon the revenues of 
the Province, all liabilities in respect of those loans and obligations shall,, 
as from that date, be liabilities of the Government of, and shall be secured 
upon the revenues of, the corresponding Province under this Act. 
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(5) Any liabilities in respect of any such loan, guarantee or financial 
obligation as is mentioned in this section may be enforced in accordance 
with the provisions of the next succeeding section. 

(6) The provisions of this section apply to the liabilities of the 
Secretary of btaie in Council in respect of the Burma Railways three per 
cent. Debenture Stock, but, save as aforesaid, do not apply to any liabi¬ 
lity solely in connection with the affairs of Burma or Aden. 


NOTES. 

S. 178.—A special provision is made by this section for the devolution of the 
existing obligations of the Secretary of State in Council in respect of his borrowings, 
etc. They are charged on the Revenues of the Federation and of all Provinces 
(sub-S. (1)) and the Secietary of State continues to be liable therefor. Tho money 
for meeting the Secretary of State’s obligations have to bo supplied by the Federation 
and the J^rovincos (S. 157 (1) supra.) 

Sub-S. (3).—^This enacts a restriction on the powers of tho Indian Legislature to 
levy any tax on existing Indian Government Sterling Securities issued by the Secretary 
of State, which seems to be more a concession to the British treasury than to tho British 
holder, of tho Sccuiity, as the interest is liable to British Income-tax and the capital 
to British Succession Duty. 

Sub-S. (4).—This sub-section adopts tho same principle of distribution as regards 
borrowings on tho security of the Revenues of tho Province, as that in regard to the 
distribution of other property, etc. For the detinitiou of “corresponding province” 
See S. 311 (2). 

179. (1) Any proceedings which, if this Act had not been passed, 

T , _might have been brought against the Secretary of 

as t?certam matters. State in Council may. in the case of any liability aris¬ 
ing before the commencement of Part HI of this Act 
or arising under any contract or statute made or passed before that date, be 
brought against the Federation or a Province, according to the subject 
matter of the proceedings, or, at the option of the person by whom the pro¬ 
ceedings are brought, against the Secretary of State, and any sum ordered 
to be paid by way of debt, damages or costs in any such proceedings, and 
any costs or expenses incurred in or in connection with the defence 
thereof, shall be paid out of the revenues of the Federation or the Pro¬ 
vince, as the case may be, or, if the proceedings are brought against the 
Secretary of State, out of such revenues as the Secretary of State may 
direct. 


The provisions of this subsection shall apply with respect to 
proceedings arising under any contract declared by the terms thereof to 
be supplemental to any such contract as is mentioned in those provisions 
as they apply in relation to the contracts so mentioned. 

(2) If at the commencement of Part III of this Act any legal 
proceedings are pending in the United Kingdom or in India to which the 
Secretary of State in Council is a party, the Secretary of State shall he 
deemed to be substituted in those proceedings for the Secretary of State in 
Council, and the provisions of subsection (1) of this section shall apply 
in relation to sums ordered to be paid, and costs or expenses incurred, by 
the Secretary of State cr the Secretary of State in Council in or in con¬ 
nection with any such proceedings as they apply in relation to sums 
ordered to be paid in, and costs or expenses incurred in or in connec- 
with the defence of, proceedings brought against the Secretary of State 
under the said subsection (1), 

(3) Any contract made in respect of the affairs of the Federation 
OT a Province by or on behalf of-the Secretary of State after the com¬ 
mencement of Part III of this Act may provide that any proceedings 
under that contract shall be brought in the United Kingdom by or 
against the Secretary of State and any speh proceedings may be brought ' 
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accordingly, and any sum ordered to be paid by the Secretary of State by 
way of debt, damages or costs in any such proceedings, and any costs 
or expenses incurred by the Secretary of State in or in connection 
therewith, shall be paid out of the revenues of the Federation or the 
Province, as the case may be. 

(4) Nothing in this section shall be construed as imposing any 
liability upon the Exchequer of the United Kingdom in respect of any 
debt, damages, costs or expenses in or in connection with any pro¬ 
ceedings brought or continued by or against the Secretary of State by 
virtue of this section, or as derogating from the provisions of subsection 
(Ij of the last preceding section. 

(5) This section does not apply in relation to contracts or 
liabilities solely m connection with the affairs of Burma or Aden, other 
than liabilities which are by this Act made liabilities of the Federation, or 
lo contracts or liabilities for purposes which will, after the commencement 
of Part III of this Act, be purposes of His Majesty’s Representative for 
the exercise of the functions of the Crown in its relations with Indian 
States. 

NOTES. 

S. 179.—This section is an mipUeation to the existing contracts of the Secretary 
of State in Council, of the familiar piinciple in the law of Contracts, that the remedy 
of a paity against the original promisor is not prejudiced or lost by reason of an 
assignment by the latter to wliieh the other is not n consenting party. 
The option is therefore given to persona claiming by virtue of contracts, etc., 
prior to tho commencement of Part. Ill to suo either tho Secretary of State the 
original contracting party—or tho Federation or the Province according as the 
authority to whom the contract would relate under the provisions of this Act. 

Having a right of suit against two alternative parties, it would appear—tJiat the 
plaintiff cannot join both of these in the same action. Cf., Scarf v. Jardino, 7 A.C. 
345. If tho suit is laid against one party the plaintiff having finally elected his remedy 
against that one, he cannot thereafter claim to abandon that course and seek to j)rocecd 
against tho other—for tho election once made is finah This rule would rest on the 
broad ground of the doctrine of election and it would not be affected by the earlier 
action not proceeding to a final decision on the merits. 

Whore a decree is passed against the Secretary of State, the result is the same so 
far as the adjustment between Federal and Provincial Revenues are concerned, and the 
allocation between them is made by the Secretary of State. Sub-S. (1). 

Sub-S. (2).—This applies to pending proceedings and enacts a statutory substitu¬ 
tion of the Secretary of State for tho Secretary of State in Council, and the provisions 
of sub-S. (1) in regard to the power of the Secretary of State to allocate the expenses, 
costs, etc., to tho two Revenues arc applied to these proceedings. 

Sub-S. (3).—Tliis applies to the future contracts of tho Secretary of State in Eng¬ 
land and sub-S, (4) is framed ex abnndanti cautela and is consequent upon tho substi¬ 
tution of 'the Secretary of State’ for ‘the Secretary of State in Council.’ 

180. (1) Any contract made before the commencement of Part III 
of this Act by or on behalf of the Secretary of State 
Contracts in con- in Council solely in connection with the exercise of 
ncction widi fun- thg functions of the Crown in its relations with 
States shall, as from the commencement of 
Indian States. Part III of this Act, have effect as if it had been 

made on behalf of His Majesty and references in 
any such contract to the Secretary of State in Council shall be construed 
accordingly. 

(2) Any proceedings which if this Act had not been passed might 
have been brought by or against the Secretary of State in Council in respect 
of any such contract as aforesaid may be brought by or against the Secre¬ 
tary of State and if at the commencement of Part III of this Act any 
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proceedings in respect of any such contract are pending in the United 
Kingdom or in India to vi hich the Secretary of State in Council is a party, 
the Secretary of State shall be deemed to be substituted in those proceed¬ 
ings for the Secretary of State in Council. 

(3) Any contract made after the commencement of Part III of 
this Act on behalf of His Majesty solely in conection with the exercise of 
the said functions of the Crown shall, if it is such a contract as would 
have been legally enforceable by or against the Secretary of State in 
Council, be legally enforceable by or against the Secretary of State. 

(4) Any sums ordered to be paid by the Secretary of State by way 
of debt, damages or costs in any such proceedings as are mentioned in this 
section and any costs or expenses incurred by him in or in connection 
with the prosecution or defence thereof shall be deemed to be sums 
required for the discharge of the functions of the Crown in its relations 
with Indian States, and any sum received by the Secretaiy of State by 
virtue of any such proceedings shall be paid or credited to the Federation. 

NOTES. 

S. 180.—This si’ction gives effect to the theory pnt forwanl by the Piim es before 
the States Rnquiry Oommittt'e and accepted by them that treatic'S of the Indian States 
were with the tJiown of Kngland as such and not with the Government of Jmba. It 
would serve no useful purpose to canvass the arguments put foivvard on behalf of the 
princes in support of their views on the interpretation of Ss. 1 and 132 of the Govern¬ 
ment of India A d lit 1.5 as the express enactment by this Aet has placed the matter 
beyond the region of controversy. 

SubS. f4).-Cf., {?s. 145, 14rt and S. 33, (3) (/). 

PART VIII. 

THE FEDERAL RAILWAY AUTHORITY. 

Executive authority . 181 ■ (1) The executive authority of the Federa- 

in respect of railways tion in respect of the regulation and the construction, 
to be exercised by maintenance and operation of railways .shall be 
Federal Railway exercised by a Federal Railway Authority (herein- 
Authority. roferrbd to as '■the Author,'t)-’’). 

(2) The said executive authority extends to the carrying on in con¬ 
nection with any Federal railways such undertakings as, in the opinion of 
the Authority, it is expedient should be carried on in connection therewith 
and to the making and carrying into effect of arrangements with other 
persons for the carrying on by those persons of such undertakings: 

Provided that, as respects their powers under this subsection, the 
Authority shall be subject to any relevant provisions of any Federal, 
Provincial or existing Indian law, and to the relevant provisions of the 
law of any Federated State, but nothing in this subsection shall be con¬ 
strued as limiting the provisions of Part VI of this Act regulating the 
relations of the Federation with Provinces and States. 

(3) Notwithstanding anything in this section, the Federal Govern¬ 
ment or its officers shall perform in regard to the construction, equipment, 
and operation of railways such functions for securing the safety both of 
members of the public and of persons operating the railways, including 
the holding of inquiries into the causes of accidents, as in the opinion of 
the Federal Government should be performed by persons independent of 
the Authority and of any railway administration. 

So much of Part X of this Act as provides that powers in relation 
to railway services of the Federation shall be exercised by the Authority 
shall not apply in relation to officers of the Federal Government 
employed in the performance of any of the functions mentioned in this 
subsection. 
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NOTES. 

S. 181: Date of Coimnencement of Part vm.— Bulo 3 (2) of the (government of 
India (Commencement, etc.,) Order 1936 provides that Part VIII and Iho Eighth 
Schedule shall conic into force on such dates ns His Majesty in Council may hereafter 
appoint; and tJiis Part lias not been brought into force. 

The Statutory Bailway Authority.—The control of Bailway administration, 
is not a loservcd department. It was however made cU.ir that just as in the 
case of Finance, the constitution of a Beserve Bank, free from political influence 
in the determination of its policy, specially in the fieM of currency was made 
a condition of the transfer if h'inance, so the creation of a Statiitoiy Bailway 
authority, similarly free from political influence for the artual administration 
of the llailways, was indicated to be nei*eBs:iiy before Bailways could be tiansferred 
to Ministerial control. The White Paper I‘)33. stated that “Ilis Majesty's Govern¬ 
ment consider that it will be essential, that whde tlie Federal Governii cut and Legisla¬ 
ture will necessaiilv exercise a geneiul contml o\er Bailway policy, tlie a< tu!'l control 
of the iidministiation of the Htaie ICadwajs in India, (inclinling tliosc woiked by 
conipnnies) should be placed by the Constitution Act in the hands of a Statutory body, 
so composed and with such powers as will ensure lliat it is in a position to jierform its 
duties upon business piineiples and without being subject to political interference”. 
Tntroduelion Para. 71. 

The .Secretary of State appointed a Comnnttee in. 1913 to investigate into the 
matter and report on the future administration of Bailwajs, It met in London in 
June, 1033. Ss. 181 to 199 and Schedule VIII embody mostly the recommendations of 
that Committee, which wen* endorsed by tlie Joint Parliamentary Commiltoe, with 
some variations. 

The Federal Bailway Authority.—The executive authority of the Federation 
which comprehends the subject of Federal Bailways (Item 20), vests iu the 
Governor-General (S. 7) only “subject to the Provisions of this Act”, and 
S. 181 is one of such provisions. The executive authority of the Federation 
which flows from the, enumeration of ‘Federal Bailways' in the Legislative list 
is BO to speak bifurcated between the Governor-General and the Federal Bailway 
Authority. The executive power in regard to regulation, construction, maintenance 
and operation of Bailways aie statutorily divested from the Go.rcrnof-General, the 
noimal exccutue authority, and vested in the Federal Bailway Authoiily cieated by 
the ,\ct. All other executive powers including the determination of “questions of 
policy” inhere in the Federal Government. Further under Sub-S. (3) the Fctlcral 
Government is the ‘safety controlling authority’. 

The Constitution of the Bailway Authority is prescribed by Schedule VIIT, wliich 
is liable to alteration or repeal at the hands of tho Federal Legislature (subject to, 
a bill for tho purpose, obtaining the previous sanction of the Governor-General) 
e,xcept tho provision in S. 182 (1). 

Eailway is defined in S. 311 (2) “as including a Tramway not wholly within a 
Municipal Area”, but from the definition of Federal Eailw.ay and Indian State Railway 
it would be clear that tho expression includes all Railways in India. 

Auxiliary Services; Sub-S. (2).—Explaining tho need for this Sub-section it was 
stated in the House of Lords. 

“The object of it is to enable the Federal Bailway Authority to continue to carry 
on matters ancillary to the actual lunning of the Bailways, as is done at the present 
time. As an example of this, the Railways may run road services as well as the actual 
Bailways, or they may enter into agreements with other organisation.s to run road 
services in connection with other Railways; and in some cases at the present time the 
Railways w'ork collieries for the purpose of supplying their needs in fuel. The object 
is to make it clear, that the Federal Railway Authority will have the same power of 
carrying on operations of that kind”. (Par. Deh. Home of Lords, Vol. 97, Cols. 
1242-43) Cf., S. 51 A, of the Indian Bailways Act. 

Federal Railway Authority is defined as excluding an Indian State Railway. 

Sub-S. (3).—“It will obviously be the primary duty of the Eailway Adniinisfra¬ 
tion to see tlmt passengers are caried safely, and so on, but it will be an additional 
•duty of the Federal Government to insist upon proper precautions being taken”. 
•{Par. Del. Vol. 300, Part 70 Col. 30.) 
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Tlio functions dischnrgod by the Federal Government under this sub-section would 
bo those which under Chapter II of the Indian Eailways Act, are discharged through 
the Inspector of Ifailways, on the lines of the Board of Trade in England. 

182. (1) Not less than three-sevenths of the members of the 

Authority shall be persons appointed by the Governor- 
R^fraV aShJ; General in his discretion, and the Governor-General 

shall in his discretion appoint a member of the 
Authority to be the President thereof. 

(2) Subject as aforesaid, the provisions of the Eighth Schedule 
to this Act, as supplemented or amended by any Act of the Federal 
Legislature for the time being in force, shall have effect with respect 
to the appointment, qualifications and conditions of service of members 
of the Authority, and with respect to the Authority’s proceedings, 
executive staflf and liability to incometax: 

Provided that, except with the previous sanction of the Governor- 
General in his discretion, there shall not be introduced into, or moved 
in, either Chamber of the Federal Legislature any Bill or any amend¬ 
ment for supplementing or amending the provisions of the said Schedule. 

NOTES. 


S. 182. -I.U apoaking of the Composition of the Railway Authority under Schedule 
VI11, Mr. Builet sai-l: “The matter of the constitution of the Federal Railway 
Authority was discussed at great length by a Committee consisting of eminent reiiii*- 
sentalives of railwavs ia this couiitiy, diatiuguished Indian statcismen and representa¬ 
tives of public opinion. The evidence is set out on page 232, as Appordiv 4 to that 
part of the Kepoit of the .loint Select Committee. It was their opinion that tlds 
Federal Railway Authority sliould bo constituted iu this way, and they made special 
reference to the particular provisions upon which Hon. Members have asked qui’stions. 
They referred iu particular to a person who had been a servant of the Crown in Inilia, 
or a railway otReial, and consldei-ed that within a period of one year of their having 
held their last posts, they should not bo members of the Railway Authority. The 
Federal Railway Authority is the great board of management of this vast net work 
of railway systems all over India, and it has been thought that as far as possible it 
should be free from any political influence or ties. 

“It was thought desirable (o lay down these provisions for its Constitution and tlie 
Federal Railway Authority is as explained in paras. 10, 11 and 12 and so forth 
in the Schedule, rrovision is made there for the executive staff of the authority, 
the Railway Commissioners. Take the case of an official. It has been thought wise 
that if an official is retained in the service of the Indian railways in a high capacity, 
his be.st place would probably be on this staff in the very important post of .a railway 
commissioner, and that the Federal Railway Authority, which is the board of manage¬ 
ment, sliould include membership subject to these limitations. 

“With regard to men who have been in the seiviee of the Crown in India, at first 
sight it would seem suitable tliat they should be put on the Authority if tliey are suita¬ 
ble candidates; but there is the limitation of a year, and after the period of 12 months 
it is possible for a man who has been in the service of the Crown in India or has boon 
a railway official to bo put on the Railway Authority”. (Pori. Del. Vol. 301, Col. 1611.) 


183. (1) The Authority in discharging their functions under this 

Act shall act on business principles, due regard being 
prindple°"^ to b them to the interests of agriculture, industry, 

observed by Railway commerce and the general public, and in particular 
Autliority. shall make proper provision for meeting out of their 

receipts on revenue account all expenditure to which 
such receipts are applicable under the provisions of this Part of this Act. 

(2) In the discharge of their said functions the Authority shall 
be guided by such instructions on questions of policy as may be given to. 
them by the Federal Government. 
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If any dispute arises under this subsection between the Fedei’al 
Government and the Authority as to whether a question is or is not a 
question of policy, the decision of the Governor-General in his discretion 
shall be final. 

(3) The provisions of subsection (I) of this section shall apply in 
relation to the discharge by the Federal G.overi'uient of their functions 
with respect to railways as they apply in relation to the functions of the 
Authority, but nothing in this subsection shall be construed as limiting the 
powers of the Governor-General under the next succeeding subsection. 

(4) The provisions of this Act relating to the special responsibili¬ 
ties of the Governor-General, and to his duty as regaids certain matters 
to exercise his functions in his discretion or to exep.ise his individual 
judgment, shall apply as regards matters entrusted to the Authority as 
if the executive authority of the Federation in regard to those matters 
were vested in him, and as if the functions of the Authority as regards 
those matters were the functions of ministers, and the Governor-General 
may issue to the Authority such directions as he may deem necessary as 
regards any matter which appears to him to involve any of his special 
responsibilities, or as regards which he is by or under this Act required to 
act in his discretion or to exercise his individual judgment, and the 
Authority shall give effect to any directions so issued to them, 

NOTES. 

S. 183: Itailways as a public utility commercial undertakiiig.—The separa¬ 
tion of Railway Finance in 1924 was in part directed to maintain the Railways 
ns a public utility commercial undertaking, which would provide a fair return 
to the,general tax-payer on the amount invested on it—about Rs. tiOO crores being 
about do per cent, of the iiublic debt of India. (Cf., Recommondutions of the Inchcape 
Committee), 

The inteieat of the tax-payer is safeguarded by the Authority being directed to 
act on business principle; and as a public utility concern, tho other interests of agricul¬ 
ture, industry and commence and the general i>ublic are also, to bo had in view, subject 
always to the overriding interest of a “fair return*' to the taxpayer. 

In this connection the provisions of the Union of South Africa Act relative to the 
Constitution of the Railway Board, and the iiianiicr in which the Board are to jierform 
their functions in tho administration of Railways afford an instructive parallel, 

S, 12(5 provides: ‘‘Subject to the authority of the Governor-General iu Council, 

the control and management of railways.of tho Union shall be exercised 

through a board consisting of not more than tlwee Commissioneia who shall be appoint¬ 
ed by the Goicrnor-Ooncral in Council and a Minister of State, who shall be the 
clmirman, 

S. 127, <*TIic Railways.of the T’'iiion shall bo administered on business 

principles, duo regard being had to agricultural and industrial development within 
the union and promotion by means of cheap transport of the settlement of an agricul¬ 
tural and industrial population in the inland portion of all Provinces of the union. So, 
far as may be, the total earnings shall be not more than are sufficient to meet the 
necessary outlays for working, maintenance, betterment, depreciation, and the payment 
of interest duo on capital, not being capital contributed out of Railway Revenue, The 
amount of interest duo on such capital imested shall be paid over from the Railway 
fund into the consolidated Revenue Fund,” 

Sub-S. (3).—This enjoins on the Federal Government the observance of the same 
principles wMch are to guide the activities of the Railway authority, 

Sub-S, (4),—The Federal Railway Authority being as it were an impervum in 
imperio, tho same discretion and special responsibilities which attach to the Governor- 
General as the executive authority of the Federation are made applicable in this field 
also. In other words the executive authority of Federation which is vested in the 
Federal Railway Authority in respect of the matter specified in sub-S, (1) of S, 181,. 
is divested not so much from the Federal Government as from the Federal Ministry. 

28 
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184. (1) The Governor-General exercising his 

Conduct of business individual judgment, but after consultation with the 
A^utho^rhy and F^e- Authority, may make rules for the more convenient 
ral Government. transaction of business arising out of the relations 

bctcen the Federal Government and the Authority. 

(2) The rules shall include provisions requiring the Authority to 
transmit to the Federal Government all such information with respect to 
their business as may be specified in the rules, or as the Governor-General 
may otherwise require to be so transmitted, and in particular provisions 
requiring the Authority and their chief executive officer to bnng to the 
notice of the Governor-General any matter under consideration by the 
Authority or by that officer which involves, or appears to them or him 
likely to involve, any special responsibility of the Governor-General. 

NOTF]!>l. 

S. 184.—(^f. S. 17 (3) and (1) read with aub-S. (3). 

185. (1) Except in such classes of case as may be specified in 

regulations to be made by the Federal Government, 
Acquisition and Authority shall not acquire or dispose of any land, 
am? °working^°agree- necessary for the Authority to acquire 

mentc. ' compulsorily any land for the purposes of their 

functions, the Federal Government shall cause that 
land to be acquired on their behalf and at their expense. 

(2) Contracts made by or on behalf of the Authority shall be en¬ 
forceable by or against the Authority and not by or against the Federation, 
and, subject to any provision which may hereafter be made by Act of the 
Federal T.egislature, the Authority may sue and be sued in the like manner 
and in the like cases as a company operating a railway may sue and be 
sued: 

Provided that this subsection does not apply in relation to any con¬ 
tract declared by its terms to be supplemental to a contract made before 
the establishment of the Authority, and any such supplemental contract 
may be enforced in any manner in which the principal contract may be 
enforced. 

(3) The Authority may make working agreements with, and carry 
outworking agreements made with, any Indian State oi person owning or 
operating any railway in India, or in territories adjacent to India, with 
respect to the persons by whom and the terms on which any of the rail¬ 
ways with which the parties are respectively concerned shall be operated. 

NOTES. 


S. 186.—The Federal Railway Authority is a body corporate and may sue imd be 
sued. Sch. VIII r. (1). 

Sub-S. (3).—Territories adjacent to India—Compare the Pondiclieny Ksiilway 
Comp.any operated by the South Indian Railway Company under an agreement of 1890 
(see Pondicherry Itailway Company v. Commissioner Income-tax Madras. 61 M.L.J. 
261: 54 Mad. 091. 


186. (1) The Authority shall establish, maintain and control a fund 
... (which shall be known as the "Railway Fund”) and 

way"Authority* moneys received by the Authority, whether on 

revenue account or on capital account, in the dis¬ 
charge of their functions and all moneys provided, whether on revenue 
account or on capital account, out of the revenues of the Federation to 
enable them to discharge those functions shall be paid into that Fund, and 
all expenditure, whether on revenue account or on capital account, required 
for the discharge of their functions shall be defrayed out of that Fund: 
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Provided that nothing in this subsection shall prevent the Authority 
irom establishing and maintaining separate provident funds for tl e benefit 
•of persons who are or have been employed in connection with railways. 

(2) The receipts of the Authority on revenue account in any finan¬ 
cial year shall be applied in— 

(o) defraying woiking expenses; 

{b) meeting payments due under contracts or agrcemencs to rail¬ 
way undertakings; 

(c) paying pensions, and contributions topiovident funds; 

(rf) repaying to the revenues of the Federation so much of any pen¬ 
sions and contributions to provident funds charged by this Act on those 
revenues as is attributable to service on railways in India , 

(c) making due provision for maintenance, renewals improvements 
and depreciation; 

(/) making to the revenues of the Federation any payment by way 
of interest which they are required by this J’art of this Act to make; and 

(^) defraying other expenses properly chargeable against revenue 
in that year. 

(3) Any surpluses on revenue account shown in the accounts of the 
Authority shall be apportioned between the Federation and the Authority 
in accordance with a scheme to be prepared, and from time to time review¬ 
ed, by the Federal Government, or, until such a scheme has been prepared, 
in accordance with the principles which immediately before the establish¬ 
ment of the Authority regulated the application of surpluses in railway 
accounts, and any sum apportioned to the Federation under this subsection 
shall be transferred accordingly and shall form part of the revenues of the 
Federation. 

(4) The Federation may provide any moneys, whether on revenue 
account or capital account, for the purposes of the Railway Authority, but, 
where any moneys are so provided, the provision thereof shall be deemed 
to be expenditure and shall accordingly be shown as such in the estimates 
of expenditure laid before the Chambers of the Legislature. 

NOTES. 

S. 186.—Tliis section embodies the principle of the separation of Railway finance 
effected in lt)24 by a resolution of the Assembly. 

Sub-S. (3).—This continue.s the resolution of Sep. 1924 in regard to Railway con¬ 
tribution to the General finances until the same is altered by the Federal Government. 
It might be noted that the contributions on this basis form an integral pait of the 
provision for the allotment to the Provinces of their share of the income-tax undm- tlio 
Distribution of Revenues Order in Council 193C, is-sued under B. I3S of the Act. 

Under the resolution of Sept. 1924, the General Revenues are to receive (1) a con¬ 
tribution of 1 per cent, of the capital at charge of coinmerical lines in tlie penultimate 
year, plus. (2) One fifth of the surplus profits in that year after deducting the above 
(see Item (/) sub-S. 2 supra) plus. (3) One third of the excess over 3 crores of such 
amount as may be available for transfer to Railway reserves of the current year, after 
meeting the losses on Strategic Railway lines (which loss comes to about crores 
a year). 

As stated already, the capital of the Railways is roughly about 600 crores rupees 
and the 1 per cent, under the first para, would come to about Rs. 6 crores per year. 

187. (I) There shall be deemed to be owing from the Authority to the 
Federation such sum as may be agreed or, in default 
Provisions as to of agreement, determined by the Governor-General 
certain obligations of jjj discretion, to be equivalent to the amount of 
the Railway Autho moneys provided, whether before or after the 

passing of this Act, out of the revenues of India or 
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of the Federation for capital purposes in connection with railways in 
India (exclusive of Burma) and the Authority shall out of their receipts 
on revenue account pay to the Federation interest on that amount at such 
rate as may be so agreed or determined, and also make payments in re¬ 
duction of the principal of that amount in accordance with a repayment 
scheme so agreed or determined. 

For the purposes of this subsection, where the Secretary of State 
in Council has assumed or incurred any obligation in connection with any 
such railways, he shall be deemed to have provided for the said purposes an 
amount equal to the capital value of that obligation as shown in the 
accounts of the Government of India immediately before the establishment 
of the Authority. 

Nothing in this subsection shall be construed aspreventing the 
Authority from making payments to the Federation in reduction of the 
principal of any such amount as aforesaid out of moneys other than re- 
ceifits on revenue account. 

(2) It shall be an obligation of the Authority to repay to the Fede¬ 
ration any sums defrayed out of the revenues of the Federation in respect 
of any debt, damages, costs, or expenses in, or in connection with, any 
proceedings brought or continued by or against the Federation or against 
the Secreiarv of State under Part VII of this Act in respect of railways 
in India. 

(3) It shall be an obligation of the Authority to pay to any Province 
or Indian Stale such sums as may be equivalent to the expenses incurred 
by that Province or State in the provision of police required for the main¬ 
tenance of order on Federal railway premises, and any question which may 
arise between the Authority and a Province or State as to the amount of 
any expenses so incurred shall be determined by the Governor-General in 
his discretion. 

NOTES. 

S. 187.--The capital expoxiditure on Railways incuired by the (+oveininent of India 
is treali'd as a debt duo b.v the IVdcral Railway Authority; thus adopting ordinary 
commercial accounting principles. 

As to payment of interest Cf,, Item (/), of sub-S. (2) of previous section. 

188. Subject to such conditions, if any, as may be prescribed by the 
Inve tm nt of funds Government, the Authority may from time 

of Railw^y^Authoniy! t*™® invest any moneys in the railway fund or any 
provident fund which are not for the time being re¬ 
quired to’meet expenses properly defrayable out of that fund, and may, 
subject as aforesaid, from time to time transfer and realise investments 
made by them. 

NOTES, 

S. 188. —Cf., Rule IG of Sell. VIII aa to custody of their monies. 


189. (1) Nothing in the foregoing provisions of this Part of this Act 

shall be construed as entitling the Authority to require 
Special provisions any moneys which immediately before the 

hwds^^^ establishment of the Authority were held by the 

Governor-General in Council on account of any rail¬ 
way depreciation fund, reserve fund or provident fund shall be transferr¬ 


ed to the Authority for investment by them, but the Authority may from 
time to time require the transfer to themselves of so much of any such 
fund as they require to defray expenditure chargeable against that fund, 
and the Federal Government shall credit each such fund with interest on 


the untransferred balance thereof at such rate as may be agreed, or, in 
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default of agreement, determined by the Governor-General in his 
discretion 

(2) In this section references to any such fund as aforesaid shall 
be construed as references to so much of that fund as is noi attributable to 
the railways of Burma. 

NOTES. 

S. 189.—This section is designed to prevent dislocation of the Finances of the 
•Government of India. 


190. (1) The accounts of the receipts and expenditure of the Autho- 
Audit and annual rity shall be audited and certified by, or on behalf of, 

reports. the Auditor-General of India. 

(2) The Authority shall publish annually a report of their opera¬ 
tions during the preceding year and a statement of accounts in a form 
approved by the Auditor-General. 

191. The Governor-General may from time to time appoint a Rail¬ 

way Rates Committee to give advice to the Authority 
Railway Rates jn connection with any dispute between persons using, 
v^omini ee. desiring to use, a railway and the Authority as to 

rates or traffic facilities which he may require the Authority to refer to the 
committee. 

NOTEa 


S. 191.—The present Railway Rates Advisory Committee which merely advises the 
Railways as to the fairness of the rates is continued under this section. The Acworth 
CommiUoo I'ccommeudod the creation of a new tribunal practically identical with the 
Railway Rates Tribunal under tho English Railways Act, 1921. They suggested that 
it might consist of a lawyer cliairman and two lay members—ono representing tlio 
railways and the other Commercial interests. In England liowcver tliu problem of 
Railway rates is not mixed up with tho interests of the gcnenil tax-pajei; for there 
the Railways are company owned. In a system of Htutc-owned lines it would be open 
to question whether there was room for an independent tribunal to determine “titau- 
dard rates” in relation to ‘‘Standard Revenue.” With the definite obligation laid on the 
Railway Authority to run the concern on “business principles” and win a return on the 
capital the erection of a tribunal for fixing rates would hardly seem to bo consistent. 

Tho Railway Rates Advisory Committee have been empowered to investigate and 
make recommendations on, 

(1) complaints of undue preference. 

(2) complaints that rates are unreasonable in tliemsclves. 

(.'}) complaints or disputes in respect of terminals, S. 46 of the Railways Act. 

(4) Tho reasonableness or otherwise of any conditions as to packing of articles 
specially likely to damage in transit or liable to cause damage to other merchandise. 

(5) complaints in respect of conditions of packing attached to a rate. 

(6) complaints that Railways do not fulfil their obligations to provide reasonable 
facilities under S. 42 (3) of tho Indian Railways Act. 


Bills and amend¬ 
ments for regulating 
rates and fares to 
require recommenda¬ 
tion of Governor- 
'General. 


192. A Bill or amendment making provision for 
regulating the rates or fares to be charged on any 
railway shall not be introduced or moved in either 
Chamber of the Federal Legislature except on the 
recommendation of the Governor-General. 

NOTES. 


S. 192.—A rate or fare is treated on the same footing as a tax. Of., S. 37 (1). 

193. (1) It shall be the duty of the Authority and every Federated 

State so to exercise their powers in relation to the 
railways with which they are respectively concerned 
as to afford all reasonable facilities for the receiving, 
forwarding, and delivering of traffic upon and from 
those railways, including the receiving, forwarding, 
and delivering of through traffic at thfough rates, and 
as to secure that there shall be between one railway 


Obligation of Rail 
-way Authority and 
Federated States to 
afford^ mutual traffic 
facilities and to avoid 
unfair discrimination,, 
etc., 
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system and another no unfair discrimination, by the granting of undue 
preferences or otherwise, and no unfair or uneconomic competition. 

(2) Any complaint by the Authority against a Federated State or 
by a Federated State against the Authority on the ground that the provi¬ 
sions of the preceding sub-section have not been complied with shall be 
made to and determined by the Railway Tiibunal. 

NOTES. 

S. 193.—Cf., S. 42 (1) (2) Indian KaiUvaya Act. 

Disputes under this head would in England fall within the jurisdiction of the Rnil- 
wuy and Canal Commission. 

'I’Ik' coiiiphiiiits ivfciu'il lo in the 2nd sub-scction are those by Indian States, and 
the Authority against each other. These jiie enquired into by the Kailway tribunal— 
er«*ctod under S. 10(i. 

But if a similai dispute were raised by a citizen it would be heard by the Bates 
Advisory Committee under S. 191. 

194. If the authority, in the exercise of any executive authority of 

the Federation in relation to interchange of traffic, or 
Appeal by State to maximum or minimum rates and fares, or station or 
Railway Tribunal service terminal charges, give any direction to a 
tioil” S^^^’^Kallway federated State, the State may complain that the 
Authority, direction discriminates unfairly against the railways 

of the State, or imposes on the State an obligation ta 
afford lacililies which are not in the circumstances reasonable, and any 
such complaint shall be determined by the Railway Tribunal, 

NOTES. 

S. 194.—The liailwuy Tribunal has been constituted for deciding disputes between 
Fedeiated States and the Kail way Authority, arising under S. 193, 194 and 195. 

“The idea of tlio section was that bi the event of disputes arising between the 
Kailwny Aiitliority which controls tlv railways of British India and any railways in an 
Indian State coiitiollcd either by that Stale or by the authority in the State should be 
settled in the last resort by the Railway Tribunal. 

“If the Authority, in the exorcise of what is conferred on it by the Act, namely, 
the executive authority of the Federation in respect of railways should give any direc¬ 
tion to the Fedeiated State in relation to such matters as the interchange of traffic, the 
nijixiiijum or minimum lates and fares, or station or seniee terminals, then the State, 
if it feels that those directions are unfair or are sucli as might not to be given on the 
ground that they will diseriniinate unfairly against the State, may complain and the 
cunqilaint will bo determined bv the K.-iilway Tribunal. A State railway may feel that 
some arrangements in regard to exteinal charges or interchange of traffic with Briti.sh 
India lines wore unfair, having regard to the Federal charges or arrangements affecting 
the various systems. Tf they have a grievance of that kind it is right tliat they should 
be able to go to the Railw'ay Tribunal to ascertain whetlier or not their grievance is 
just. (Perl. mb. Vol. .300 Col. 14.37). 

195. (1) The Governor-General acting in his discretion shall make 

^ , rules requiring the Authority and any Federated 

re^onstrMioT ff'’ ‘he rules may 

railways. prescribe of any proposal for constructing a railway 

or for altering the alignment or gauge of a railway, 

and to deposit plans. 

(2) The rules so made shall contain provisions enabling objections 
to be lodged by the Authority or by a Federated State on the ground that 
the carrying out of the proposal will result in unfair or uneconomic com¬ 
petition with a Federal railway or a State railway, as the case may be, 
and, if an objection so lodged is not withdrawn within the prescribed lime, 
the Governor-General shall refer to the Railway Tribunal the question 
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whether the proposal ought to be carried into effect, either without modifi¬ 
cation or with such modification as the Tribunal may approve, and the 
proposal shall not be proceeded with save in accordance with the decisiom 
of the Tribunal. 

(3) This section shall not apply in any case where the Governor- 
General in his discretion certifies that for reasons connected with defence 
effect should, or should not, be given to a proposal. 

NOTES. 

S. 195. —Explaining this section it was stated in Pailiameiit: “The Section deals 
with a veiy important matter, namely, the construction and reconstruction of Ilail- 
waya. Where you have as you have in most countries, and as you havo in India, 
systems covering to some extent the same soit of area and there is a proposal to con¬ 
struct a new line, it may well be that an existing system feels that that new line is really 
unnecessary or, at auy rate, tliat if there is to be a new line in that area it would be 
bettci in the general interests of tiansport that it should be constructed in some direc¬ 
tion otliei tlian in that which is proposed. For imuance, the management of one system 
may say: ‘If you coastruct the new line there it will unfairly compete with what may 
be tlie sl'ghtly longer route which wo have betueen these two points, but it is really 
uneconomic, to spend this money to save half an hour or an hour in getting from A to li 
when you might perfectly well get from A to !>’ by using the e.xisting lines, some of 
which belong to us.'’ 

‘•Tliero might bo a new line proposed in some area where them is no railway at 
prissont, as to which no questions could arise, but it might well bo that the pioposed 
new line would affect the interests of an existing system. As I have said, there may be 
two points, -1 and li. At present traffic from A to H goes round through system A. 
The suggestion is to make a rather more direct line from .1 to B, which will prejudice 
the inteiest of system A. System A would therefore have a ease, which certainly ought 
to be heaul, for saying tliat although half an hour might be saved by constructing the 
new route between the two points it is not really an oeonomic proposition, having 
regard to the general interests of the railways, of the country ns a whole. 

“I'he Ist sub-section presents one side or the other getting a proposition under 
way svithoiit the knowledge of the other system which may be interested. 'I'he second 
sub-section provides tliat the rules shall contain provisions enabling objections to be 
launched by the Authority or by a Federated State on the ground that the carrying out 
of the proposal will result in unfair or uneconomic competition with a federal railway 
or a State lailway, as the ease may be. That is to say, in the case that I have tried 
to describe one system might feel that tlia construction of the new railway was really 
unfair having regard to its own existing reasonable and satisfactory facilities. There 
are jiioposals that notice should be given so that objections can bo lodged, and the 
matter lefcried to the Railway Tribunal. In sub-S. (3) the Committee will see that 
this is not allowed in any case, where the Goveruor-Qeueral iii his discretion regards 
any new line it is proposed to construct as neecssarj’ for defence purposes. Tliat is a 
proper exception, because the Governor-General, having the responsibility for defence, 
must be able to say whether such a railway is necessary for defence purposes”. (PnrL 
Deb. rol. .300, Cols. 1439-40). 


196. (1) There shall be a Tribunal (in this Act referred to as "the 

, Railway Tribunal") consisting of a President and two 

Railway Inbunal. other persons to be selected to act in each case by 
the Governor-General in his discretion from a panel of eight persons^ 
appointed by him in his discretion, being persons with railway, admini¬ 
strative, or business experience. 

(2) The President shall be such one of the judges of the Federal 
Court as may be appointed for the purpose by the Governor-General in 
his discretion after consultation with the Chief Justice of India and shall 
hold office for such period of not less than five years as may be specified 
in the appointment, and shall be eligble for re-appointment for a further 
period of five years or any less period; 
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Provided that, if the President ceases to be a judge of the Federal 
Court, he shall thereupon cease to be President of the Tribunal and, if 
he is for any reason temporarily unable to act, the Governor-General in his 
discretion may after the like consultation appoint another judge of the 
Federal Court to act for the time being in his place. 

(3) It shall be the duty of the Railway Tribunal to exercise such 
jurisdiction as is conferred on it by this Act, and for that purpose the 
Tribunal may make such orders, including interim orders, orders varying 
or discharging a direction or order of the Authority, orders for the pay¬ 
ment of compensation or damages and of costs and orders for the produc¬ 
tion of documents and the attendance of witnesses, as the circumstances 
of the case may require, and it shall be the duty of the Authority and of 
every l^ederated Slate and of every other person or Authority affected 
thereby to give effect to any such order. 

(4) An appeal shall lie to the Federal Court from any decision of 
the Railway Tribunal on a question of law, but no appeal shall lie from 
the decision of the Federal Court on any such appeal. 

(5) The Railway Tribunal or the Federal Court, as the case may 
be, may, on application made for the purpose, if satisfied that in view of 
an alteration in the circumstances it is proper so to do, vary or revoke any 
previous order made by it. 

(6) The President of the Railway Tribunal may, with the approval 
of the Governoi-General in his discretion, make rules regulating the 
practice and procedure of the Tribunal and the fees to be taken in proceed¬ 
ings before it. 

(7) Subject to the provisions of this section relating to appeals to 
the Federal Court, no court shall have any jurisdiction with respect to any 
matter with respect to which the Railway Tribunal has jurisdiction. 

(8) There shall be paid out of the revenues of the Federation to 
the members of the Railway Tribunal other than the President such 
remuneration as may be determined by the Governor-General in his 
discretion, and the administrative expenses of the Railway I'ribunal, in¬ 
cluding any such remuneration as atoresaid, shall be charged on the 
revenues of the Federation, and any fees or other moneys taken by the 
Tribunal shall form part of those revenues. 

The Governor-General shall exercise his individual judgment as to 
the amount to be included in respect of the administrative expenses of the 
Railway Tribunal in any estimates of expenditure laid by him before the 
Chambers of the Federal Legislature. 

NOTES. 

S. 196.—E.^plainiiig the constitution of the Tiibuiial it was stated: '*Tliis tii- 
Ininal mil have important matters to decide. They will have to decide on the facts of any 
dispute which may be brought before it and, therefore, it is advisable that the I’rcsi- 
dent should be a Judge of the Fedeial Couit. The other two will not be representatives 
of each side, but will be persons who will be selected by the Governor-General in his 
disiTction from a panel of eight pcrson.s w'ith railway knowledge or business experieu<*e. 
\Vo feel that such a Constitution will lesult in a tribunal which should inspire the con¬ 
fidence of those who will take their disputes before it”. {Pari. Deb. Vol. 300, Col. 1442). 


197 . 

Rights of I 
companies in 
of aribtration 
contracts. 


(1) Without prejudice to the general provisions of this 
Act with respect to rights and liabilities under con- 
railway tracts made by or on behalf of the Secretary of 
"^imder in Council, the provisions of this section shall 

have effect with respect to any contract so mad^ 
with a railway company which immediately before 


the commencement of Part III of this Act was operating a railway in 
British India. 
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(2) If a dispute arises under any such contract between the 
railway company concerned and cither the Authority or the Fedral 
Government, and if the matter in dispute is of such a nature that 
under the contract the company might require, or, but for some 
provision of this Act, might have required, it to be submitted to 
arbitration, the dispute shall be deemed to have arisen between the 
company and the Secretary of Slate, and the provisions of the contract 
relating to the determination of such a dispute shall have effect with the 
substitution of the Secretary of State for the Secretary of State in 
Council. 

Any award made in an arbitration under the foregoing provisions 
of this section and any settlement of the dispute agreed to by the Secretary 
of State with the concurrence of his advisers shall be binding on the 
Federal Government and the Authority, and any sum which the Secretary 
of State may become liable or may so agree to pay by way of debt, 
damage or costs, and any costs or expenses incurred by him in connection 
with the matter, shall be paid out of the revenues of the Federation and 
shall be charged on those revenues but shall be a debt due to the Fede¬ 
ration from the Authority. 

NOTKa 

S. 197. - Tli<‘ Kolt«riUn-tlou«‘ial cxplutuiiig Uif soctuiu hUitoU.—••ri. l!>7 iH uu'ant l<» 
tioul willi till* euso wJk'k* tlioii* is mi exisfing coiilMict betHoen ti luilwiiy eompaiiy m 
Inihii and the Secretary of State iii Conned, with an arbitration clause. It is neces 
sary to adjust that iiositiun to the position as it will bo under the .Vc,t. The section 
makes the necessaiy adju-stineid in tlie .siiiiple.Hf foim. 'J’lie ilis|Hitc i.s deemed to have 
arisen between tlie Company and the Secietai,^ of State, instead of tlio Company and 
the .Secretaiy of State m Council. Tlien tlie aibitiation takes place between the com- 
panv and the Secretary of State, and the award is binding on the l<’c<leratiou". ( Fail . 
Deb . Vol. 30L', Col. 980). 

198. If and In so far as His Majesty's Representative for the 

exercise of the functions of the Crown in its relations 
Railways in Tiidian Indian States may entrust to the Authority the 

federat'ed.**^ ’ performance of any functions in relation to railways 

in an Indian State which is not a Federated State, 
the Authority shall undertake the performance of those functions. 

NOTKS. 

S. 198.—Non Frdcinling Sfutcs cminof have flu* adMintngi* of the Railuny Tii 
bunal for deciding (hen disputes with the lt:i>lw!i\ authority, luit would have to relv 
on lepresentations to the Crown Repioseutativo. 

199. Any poweisof the Secretary of State in Council with respect 

to the appointment of directors and deputy directors 
Official directors of of Indian railway companies shall be exercised by the 
Govcrnor Gencral ill his discretion aftcr consultation 
with the Authority. 


PART IX. 

THE JUDICATURE. 


CHAPTER I. 

The Federal Court. 

200. (1) There shall be a Federal Court consisting of a Chief Justice 
of India and such number of other judges as His 
Establishment and Majesty may deem necessary, but unless and until an 
has been presented by the Federal Legisla¬ 
ture to the Governor-General for submission to His 
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Majesty playing for an increase in the number of judges, the number of 
puisne judges shall not exceed six. 

(2) Every judge of the Federal Court shall be appointed by His 
Majesty by warrant under the Royal Sign Manual and shall hold office 
until he attains the age of sixty-five years: 

Provided that— 

(o) a judge may by resignation under his hand addressed to the 
Governor-General resign his office: 

(ft) a judge may be removed from his office by 11 is Majesty by 
warrant under the Royal Sign Manual on the ground of misbehaviour or 
of infirmity of mind or body, if the Judicial Committee of the Privy 
Council, on reference being made to them by His Majesty, report that the 
judge ought on any such ground to be removed. 

(3) A person shall not be qualified for appointment as a judge of 
the Federal Court unless he— 

(a) has been for at least five years a judge of a High Court in 
Hritish India or in a h'ederatcd State; 

(ft) is a barrister of England or Northern Ireland of at least ten 
years standing, or a member of the Faculty of Advocates in Scotland of 
at least ten years standing; or 

(c) has been for at least ten years a pleader of a High Court in 
British India or in a Federated State or of two or more such Courts in 
succession: 

Provided that— 

(i) a person shall not be qualified for appointment as Chief Justice of 
India unless he is, or when first appointed to judicial office was, a barris¬ 
ter, a member of the Faculty of Advocates or a pleader; and 

(ii) in relation to the Chief Justice of India, for the references in 
paragraphs (ft) and (c) of this subsection to ten years there shall be sub¬ 
stituted references to fifteen years. 

In computing for the purposes of this subsection the standing of a 
barrister or a member of the Faculty of Advocates, or the period during 
which a person has been a pleader, any period during which a person has 
held judicial office after he became a barrister, a member of the Faculty of 
Advocates or a pleader, as the case may be, shall be included. 

(4) Every person appointed to be a judge of the Federal Court 
shall, before he enters upon his office, make and subscribe before the Gov¬ 
ernor-General or some person appointed by him an oath according to the 
form set out in that behalf in the Fourth Schedule to this Act. 

NOTK8. 

Federal Court.—“A Peder,*!! Court is an cssentisil clement in a Federal 
Constitution. It is at once the iuterj»retcr and guardian of tlie Constitution nud a 
tribunal for llio determination of disputes between the Constituent units of the 
I'^ederation.” J.P.C. Report, So much so that when in the event of a general break¬ 
down of the Constitutional machinery, the Governor-General is empowered to assume 
to himself all or any of the powers vested in the several Federal authorities, he is 
precluded from assuming to himself any of the powers vested in or exercisable by the 
Federal Court, and he cannot suspend either in whole or in part the operation of any 
provision of this Act relating to the Federal Court. 

Although Fart III of tlie Act together with the distribution of powers between the 
Provincial and the Central Legislature under Part V, comes into force from Ist April, 
1937, the Federal Court begins to function only from Ist October, 1937. 
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strength of the Court— The number of Judges now appointed, vie., three, is the 
minimum with which tlie Court cun function. See S. 214 (2). The incrcuso in the 
number of .Judges beyond six, would presumably take place in the event of liie Federal 
I^egislature conferring an extended appellate juiisdlction on the Comt under S. 200. 

Bemoval of Judges.—The rule of Judicial tenure throughout the Dominions is, 
in principle, good behaviour; but the power to remove is confeired either on the Crown, 
or on the Crown Representative in tho territory exeu-isable on an address from the local 
legislature. Thus under S. 99 of the British North America Act, tho Judges of tho 
superior Court.j are removable on an address from tho tvo Houses by tho Governor- 
General. In tho Commonwealth of Australia, the .Judges are removable by the Gover¬ 
nor-General in Council on an address from both Houses praying for such removal on the 
ground of proved misbehaviour or incapacity. But it is to be noted that in both these 
cases the Judges are appointed by the Governor-General, t.e., the Locil executive. 

The Act makes no provision for the appointment of a tcmpoiary • r acting .Judge 
of the Federal Court, though provision is made for temporary appointment ol acting 
Chief Justice, -(S. 202). Until the strength of the Court is raised above tho minimum 
of three, therefore, it would seem that tho Court mu-.t cease to function in the event of 
any Judge being by ‘reason of absence, or for any other reason, unable to perform the 
duties of his office’. Cf., S. 222 (2) tnfta. 

Suh-S. (3): Qualifications.—^A .ludge of a High Couit. who is a member the 
Indian Civil Service, would bo eligible for appointment as Federal J udge under cl. (o); 
but by reason of the proviso G)to sub-S. (H) cannot be appointed as Chief .lustice of 
India, unless ho is a Barrister at the time of his first appointment to .Judicial office. 

201. The judges of the Federal Court shall be entitled to such salaries 
Salaries, etc., of and allowances, including allowances for expenses 
judges. in respect of equipment and travelling upon 

appointment, and to such rights in respect of leave and pensions, as may 
from time to time be fixed by His Majesty in Council: 

Provided that neither the salary of a judge nor his rights in respect 
of leave of absence or pension shall be varied to his disadvantage after 
his appointment. 


NOTE^ 

S. 201.—The aalario.s, allowances and peusiuns payable to or in respect of Judges 
of tlio Federal Court are charged on the revenues of the Federation under S. 3.‘{ (3) (d) 
and are therefore not votable by the Tjegislature. 

By Order in Council the salary of the Chief Justice has been fixed at Rs. 7,000^ 
per month and that of the puisne Judges at Rs. 5,500 per month. 

202. If the office of Chief Justice of India becomes vacant, or if the 

Chief Justice is, by reason of absence or for any 
Temporary appmnt- other reason, unable to perform the duties of his 
Jmdice^ ^ office, those duties shall, until some person appointed 

by His Majesty to the vacant office has entered on the 
duties thereof, or until the Chief Justice has resumed his duties, as the 
case may be, be performed by such one of the other Judges of the Court 
as the Governor-General may in his discretion appoint for the purpose. 

NOTES. 

S. 202.—Cf., S. 222 as regards the High Court and see notes to S. 200, supra. 

203. The Federal Court shall be a Court of record and shall sit in 

Delhi and at such other place or places, if any, as the 
Seat of Federal chigf Justice of India may, with the approval of the 
Governor-General, from time to time appoint. 
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NOTJiSl. 

S. 203. -IMlii ih tlu'. Sl'ilt »tl‘ tin- fiM'il l»y tin* .ViM. Tlio t'oiiit niigltt. sit iti 

...I.li Othor p\m‘0a us Iho .luslit-o fixes, with the uppuMul of the Kederul Cioveni- 

iwout. 

204 (n Subject to the provisions of this Act, the Federal Court 
shall, to the exclusion of any other Court, have an 
Original jurisdic- original jurisdiction in any dispute between any two 
tion of Tederal Court, or more of the follov/ing parties, that is to say, the 
Federation, any of the Provinces or any of the Federated States, if and in 
so far as the dispute involves any question (whether of law or fact) on 
which the existence or extent of a legal right depends : 

Provided that the said jurisdiction shall not extend to— 

(o) a dispute to which a State is a party, unless the dispute— 

(1) concerns the interpretation of this Act or of an Order in Coun¬ 
cil made thereunder, or the extent of the legislative or executive authority 
vested in the Federation by virtue of the Instrument of Accession of that 
State; or 

(ii) arises under an agreement made under Pari VI of this Act in 
relation to the administration in that State of a law of the Federal Legis¬ 
lature, or otherwise concerns some matter with respect to which the 
Federal Legislature has power to make laws for that Stale; or 

(iii) arises under an agreement made after the establishment of the 
Federation, with the approval of His Majesty’s Representative for the ex¬ 
ercise of the functions of th^ Crown in its relations with Indian States, be¬ 
tween that State and the i'cderalion or a Province, being an agreement 
which exprcvssly provides that the said jurisdiction shall extend to such a 
dispute; 

(^i) a dispute aiising under any agreement which expressly pro¬ 
vides that the said jurisdiction shall not extend to such a dispute. 

(2) The Federal Co^irt in the exercise of Us original jurisdiction 
shall not pronounce any judgment other than a declaratory judgment. 

.NtJTJ-JS. 

S. 204: Original Jurisdiction of Federal Court. - ,s. 7,I ot flic ('oiiiitituiwiHlfh ol 
Alt contiMS on tlu* High t'oiiil of Austinliii, wluch is the J’cdcinl Supreme 
I'ljiiit. lor tin* juiisilu-iion in ail iiialtcis iiilii alni, “bclwci'ii Htatc.s, 

<11 iictwcc'ii icMdcMith ot (iiltcicnt 8(aU*.s oi between a Htate un-l a lesideiit, of jiixotliei 
Wtafe ’ winch is foiijuled on a suinewliat siiiiilai pMiM.sum in the Anieiieim I'onstilutioii 
^Ai(. Jll iS. .'Ip by which "the ,'jn<licial powi'i .'-hall e\ten<l to coiitioieisies hotwei'ii 
two Ol mou* ,states, oi between a ,Slate ami eiti/eiis uf another State, or hotweeu 

cili/ejis of (lill'eiejif ,States.*’ -But iimler tins .\ct the Oiiginal .1 iij isdictioii ol 

the I'edeial Couit is coiiliiie«l to casi*.-) wlieio the paities lieloie it aio the "iiiiits" of Iho 
I'Vileiatmii Ol the uml.s :iml the tVdei.ituni. The i’io\incea ami tin* t’l'deiatiiiii if Jia.s 
alieaily been noticed, ha\e been emlowed with jiiiistie peisonality, with c-ajiacity to siu* 
and be sued. {St< S. I7rp. The Jinisilu tmu thus eonfened i.*, e\(lii.si\e and it must 
be so, for the Federal Coiut is the only .liulieial Tiibmial coiiiiiion to the eiitiio 
federation, and no Coiut of niiy “unit’* can liavc jiiiisdictioii over another “autouo- 
iLLOiis'’ unit. Jhit this excliisiMi jiinsilictioi, in disputes lietweeii units i.s subject to two 
.NccptioMS, II-.. (a) wheie an rtd hot .-uImsoiv tiibunal i.s elected for deciding ‘iiitei- 
iiiul' *lisiiiites legaidiiig inteifeieiice willi water from natuial sources of siijtplv (S. 
and (/») where the Uailway Tiiliiiiial elected luidei MHi has jiirisdictioii over the 
(iKsputes mentioned iii H.s. ISKt, l!>4, and lS)."i of the .Vet (.'»’?/■ S. lihi (7).) 

The jurisdiction thus eonfened is eoinpulsive and is not dependent on the eon,sent 
of the defendant “unit”. 

Jurisdiction means ••the authority which a Court has to decide matters that are 
litigated befoio it or lo tahe cugni»iucc of matters presented in a formal way for its 



229 


S. 204] The GovERNXfRNT of India Act, 1935. 

dec'isioii. {llala. Jaivh of Kut/land). Tho wohIm of Hingiuct, O.J., iii South Australia 
V. yictoria,, (la (’otn. <i67j Rpruking of the High Court of Aiiftti ilia are apt to 
ilt»ac,ril)i* tho position of tlu« Federal t'oiiit under this Ae.t. He said; “'.lie Law of tlie 
Kinpiro ineliiding the .Statute Law is iiiiiding; as well upon dependencies legarded as 
liolitical entities, as upon individual siilijeets. If theiefori • . ih-pi •.idi'nc% infringes 
tho law of the JOiiipire goveriimg it.s lelations witli a neigl.l '..iiing dependenev, it is 
guilty of a wrong towards that other dependeii<*v. Siiiidai wumgs eoininitted by one 
independent .Stale against another aie not Justiciable. In- aiLse tlieio is no tiibuniil 
which ha.s Jaiisdiclmu to take cognisanco of them But f Mine is a tiibnu.d vdiicli lia.s 
jui isdiction to siiinuioii a de)ii ndeiicj befon- it, llieie is no leasmi x'.y .‘micIl a wrong 
should not be iedre.ssed. Tins Coiiit has sin li a .iiiiisdiction. ' 

To uttiaci llie Jiirisiliction of (he Fedeial CouM tlieie niu.st be :> iii'.puft. between 
one or more of (he “unit)'" oi between a ‘nnil’ o. iniit.s and lb ■ l-’edej'.it loe. A disjmle 
ainses where tlieie is a dei.iaud by •lie unit wln.li is lefnsed b> the ot'.i. 

Tho Soliciliti Oriirtal slated: “ff Iht dispute does involve n matter of legal 
light, it is a pioper dispute to take to the t'edeial (‘ouit, and 'inatlei of mere legal 
right' are veiy apt woiils for firiwiding geiu i.illy Hi.- I'atcgoiy ot ilispules which sbonld 
jiroperlv be taken to the (’oiiil The nleii behind this sect'on ’s Mint if you haie a dis¬ 
pute between two Piovinces or between the K.-<leiation and Piovinee or a Federated 
State, it. is not ilesiiabU* lliat lliai shoubl be litigated in the I'ouit of one ot tlie dis- 
piitiiig-paities”. (Piul. lUh. V.d. .{(ti). Col. 1 bi.) 

\ dispute involving any (|iiislion on wlindi “Hie exisleme or exieiil if n legal 
light depends" is equivalent to the expiescion ‘.justiciable liglil’, in I'libbc liitcinatioiiiil 
Law. It W’ouhl therefore include and be (onfined to demands re.sling upon nn alleged 
\iolation of some positive law to which the parties are subject, and whioh governs their 
relations and constitutes the mensuit* of their respective rights and duties. As 
Uriffitli, C,..l., said in South Austraha v. ITitoiffl, < 1‘2 Com, T..U. GC7), ‘‘A mnttei in 
order to be Justiciable must be such that u coiitroveisy of like nature could arise 
between individual persons and must be such that it can be detei mined upon principles 
of law”. According lo Lord f^orebum in Dominion of Canada v. Ontario, (1S110 A.C, 
iv37, 1)47); “Tho test of a matter bring justieiable is enn it be sustained on any princi- 
jile of law' that can be invoked us applicable!’’ The expiession “legal right" would 
it w'oiild seem, -ilso includi- equilable rights,” Cf., WarKtn v. Murray, (lRfl4) 2 Q.B. 
H4S, 

Hut where the claim is not .suppoitcd by any law binding the parties but is depen¬ 
dent on polilical, as distinguished from judicial eonsiderations merely it is not .justi¬ 
ciable and the Court would have no jmisdiction. Noi can the Coiiit be called on to 
decide abstract or hypothetical questions. 

A further point, which is one of some difficiiltv' is whether the "legal light" 
wluch is the foundation of the juvisdictbm must be one inhering in tho ‘Proviiieo’ as 
such or whether it is sufficient if it inheres in a i-itiKen of a 7’roviiicc. In other 
words, can a Province or si State agitate with another Province or Stale a tpiestion 
affecting a citi/.en of lliat ,‘^tate or wi to speak adopt a quairel and vindicate the rights 
of the subjeet under the Coimtitiition ? It is submitted that tho expression “legal right” 
is not qualified, that is to say, it is not stated to be a “legal right” of the Province or 
State, hence it would not matter in w'honi it inhered, and that provided there is a 
dispute between the parties referred to in the section, which involves n legal right, the 
Federal Court would have Jurisdiction. 

Where the condition as to the proper parties is sntisfled the ,lu)isdiction of the 
Federal Court extends in the ease of all Hie “units” to the interpretation of the 
organic law of the Federal Constitution, (li:., the Constitution Act, the Orders in 
Council, with the addition of Tnstrumen’ of .Xccessiou in the case of the Indian 
States). It further embraces the interpretation of all Fedeial Law and even Piovincial 
Law in the case of the British Indian Units. In the ease of the Jmliaii States how¬ 
ever it extends to the interpretation of the. law only in respect of tho matters on which 
liy and under the Instruments of .Vccession the Feileral Legislature lias power to make 
laws for the State in question. 

The Indian States can have access to the Federal Court when contesting tho direc¬ 
tions given by the Federal executive under Part VT, while in the case of the Provinces, 
the authority of the Governor-General in his discretion is final in regard to the matter, 
Cf, S. 128 with S. 126. 
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Prdviso (a) (tit) 18 enabling ami the submission to the jurisdiction baa to be 
app€*ially mentioned in the agreement to confer it. There could also be specific exclu¬ 
sion of jurisdiction —sec proiiso (6). 

205. (1) An appeal shall lie to the Federal Court from any judg¬ 

ment, decree or final order of a High Court in British 
Appellate jiirisdic India, if the High Court certifies that the case invol- 
Court ’ill appeak vesasubstantialquestionoflawastotheinterpreta- 
f'roni High Courts in lion of this Act cr any Order in Council made there- 
llritish India. under, and it shall be the duty of every High Court 

in British India to consider in every case whether or 
not any such question is involved and of its own motion to give or to 
withhold a cci tificatc accordingly. 

(2) Where such a certificate is given, any party in the case may 
appeal to the Federal Court on the ground that any such question as afore¬ 
said has been wrongly decided, and on any ground on which that party 
could have appealed without special leave to His Majesty in Council if no 
such certificate had been given, and, with the leave of the Federal Court, 
on any other ground, and no direct appeal shall lie to His Majesty in 
Council, cither with or without .special leave. 

NOTES. 

S. 206: Appellate Jurisdiction of Federal Court in Relation to Britisb India. 
Tlip awtion deals with the appellate jurisdiction of the Federal Court in 
lelaiion to llritiah India; and S. 207 defines the eaaes in which appeals lie from Courts 
of Federated States. 

Appeals lie to the Fedeial Com* fioin any judgment, decree or final order of any 
High Court in British India if the High Couit certifies that the case involves a sub¬ 
stantial question of law as to the interpretation of this Act or any Order in Council 
issued thereunder. 

‘‘Judgment decree or final order”—^Do they extend Criminal cases.— 
'I'he words “.Tudgmonta, decree, or final order” are not easily capable of definition; 
and judicial decisions as to the moaning of the woids, the distinctions between them, 
the tests to determine the class into which any case falls, ate so numerous and not easily 
reconcilable with each other, that no definition has been attemptexl here. The reader 
will find the mimeroua easeji analyseil with some attempt at recoucilation in 19 Ilals- 
liiiry. (llailsliiim Ed.), p, 205 and notes thereto. See also Tata Iron and Steel Co. 
V, Chief Jlcvcvuc Anfhonty of liombay, 47 Bom. 724 (P.O.), Is the ex¬ 

pression ‘‘.ludgiiient, decree, final older” apt to include decisions of the 
High Court in the exercise of its Ciiminal Jurisdiction - original, appellate, 
or revisioiial--where the other conditions of the section ns to the case 
involving a .substantial question of law as to the interpretation of this Act, 
etc., are satisfied? It may be noted that the corresponding S. 73 of the Com¬ 
monwealth of Australia Act uses the words “Judgments, decrees, orders and Sentences” 
It is submitted that an appeal would lie in Criminal cases also. The word judgment 
in its original or primary sense meant a decision or adjudication of a Court of Com¬ 
mon Law whether of Civil or Criminal jurisdiction. In Courts of Record having 
Criminal jurisdiction the final adjudication of the Court is termed the “judgment” 
and in it is included the “sentence.” Clause 41 of the Letters Patent (of the 
chartered High Courts) uses the words “judgment, order or sentence” in relation to 
appeals in Criminal cases, thus indicating that the term ‘Judgment’ is apt to com¬ 
prehend rlwisions in Criminal cases. S. 31 of the Supremo Court of Judicature Act, 
1025 excludes the jurisdiction of th<» Court of appeal in“J‘udgmcnt and orders of tiic 
High Court in a Criminal cause or matter”. The absence of the word ‘sentence’ there¬ 
fore cannot, it is submitted, militate against this construction. 

Meaning of “Final”.—As contrasted with the language used in Clause 39 of the 
Letters Patent, where the adjective ‘final’ is placed first—“Final judgment, 
decree or order” so as to bo capable of being read distributively as Final Judgment, 
Final decree or Final order, (see per Lord Atkinson, in Tata Iron and Stoel Co. v. Chief 
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Scvcnue Authority of Bombay, 47 Bom. at 733 I’.C.), the term “final” ia in this section 
placed at the end governing only the word “order”. Have judgments and 
decrees to be Hnal before tlicy arc capable of appeal, or does an appeal lie from judg¬ 
ments which are not final? Turning on the meaning of the word “final”, is tho 
finality that is posited, a finality for the cause, or, is it a finality for fhe Court? In 
other words (1) does an appeal lie from preliminary or interlocutory judgments and 
decrees and (2) does an appeal lie to the Federal Court notwithstanding the judgment is 
capable of an appeal under cl. 15 of the JjCtters Patent? 

Appeals from preliminary judgments.—The policy of tho Act to have a speedy 
adjudication of causes raising questions of the construction of tlie Constitution Act 
(Cf. S. 225), would seem to favour the view that appcids ^vould lie from interlocutory 
or iireliminary judgments to tho Federal Court. Nor can tho departure from fhe 
language of tho letters patent (cl. 39) confening the right to apiMOpl to the Privy 
t’onncil and therefore in pari matcrior he other than deliberate. 

Appeals from judgments of the High Courts which are capable of appeal under 
cl. 16 of the Letters Patent.- -TTmlcr d. .‘ffi of th.- Letters Patent of the Chartered 
High Com I a, it is by a specific exclusion that the right of appeal to tho Privy 
Council from such judgments dwrees, etc. ia denied. Hce cl. 15 and cl. .39 of 

Letters Patent. A judgment or decree of a single Judge of a High Court, 

IS certainly a judgment of a High Oouit iiotwitlvstandmg that an mU-rnal appeal is 
I'rovidcd for to the same Court. A liteial reading of the sub-H. (1) would therefore 
seem to confer a right of appeal from judgments of single judges of a High Couit 
direct to the Federal Court. Nor can the judge refuse the certificate under this sub¬ 
section, for if the case involves a question as to the interpretation of the Constitution, 
an obligatory duty is laid upon the Court to grant the same, and the fact that an 

appeal lies to tho High Court itself, whether with or without leave would not be a 

ground for withholding tho certificate. 

But sub-S. (2) would seem to throw some doubt as to whether a literal reading of 
tho language is tho correct mode of interpret at ion. That sub-section bars dirc«'t 
appeals to tlie Privy Council in cases where a certificate is grented, suggesting there¬ 
fore in some degree that tho case has ripened into a stage where an appeal to tho 
Privy (/Oiincil wotild otherwise lie. Sub-H. (2) bars diiect appeals to tho Privy 
Council but does not bar an appeal to the High Court and it is possible to imagine 
a case where more than one party might desire to appeal, and one files an appeal to the 
High Court, while tho other prefers the forum of the Federal Court. The practical in¬ 
convenience and the confusion to which su<‘h a state of affairs would lead is not an 
unimportant consideration in the constru< fion of tho section. With such conflicting 
considerations, it would be seen Hint it is difiicult to hazard an opinion as to the correct 
construction of this section. 

Substantial question of Law.—Tlie e.\piession ‘substantial’ has evidently to be 
understood in the sense which it has ivcoivod in S. 110, Civil Procedure (?odc, in a closciv’ 
analogous context. Thus, where the principles of the law are well settled and the case in 
volves merely tho application of fhe law to the facts, no sub.alantial question of law 
would bo involved. A “substantial question” of law would have to be distinguished from 
“a mere question” of law', though hero it would seem that having regard to the fact 
that the interpretation of fhe Constitution is involved, too narrow a construction 
might not to bo phici’d on the expression. 

Interpretation of this Act or any order in Council made thereunder.—Though 
if a matter involved a question of tho interpretation of the Constitution, 
tho Federal Court would interpret Federal and Provincial law as well it is not a regular 
appellate forum for the iiiterpietation of such law. By reason of this it would 
seem that questions of repugnancy under S. 107 between Federal and I’rovincial law 
would not noimally come within tho purview of the appellate jurisdiction of tho 
Federal Court. In those cases where it is conceded that tho subject-matter of the 
legislation falls within tho concurrent list, it is only the construction of tho relevant 
Federal and Provincial Law, and the repugnancy between them that arises for con¬ 
sideration, i.e., in the admittedly conennrent field, it is not a question of conflict or 
competition of powers, but a supremacy of admitted powers when exercised that arises 
for adjudication. The concurrent list raises problems not of primary ultra vires in 
file sense of absolute incompetence, but of inconsistency in an ‘occupied field’. 
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Even in sn.h .nees if tl.e point were rnised wliethev the eubject fall withiu the con¬ 
current list, it would raise truly constitutionfll questions for adjudication on the 
appolhito side of the Federal Court. 

It would seem that the eon-slruetion of ihe lull's made under the Aet, ap.ii lom 
fhe/i- yiiluUty, cannot, ho a matter in re.spert of nhich the certificate could be grantea, 
for atnonff suhsidiarv Icff-ialntion the m'fiion singles out only OnleiH in (’oiiilcil, made 
iiuder poweia eonfet-ieil hy the Aet. the jiiterpiet.'itioii of which could justify an 
•ipiioal to the Fcdiufil Couit. 

The certificate.—The policy of the Vet heiiif; that before the I’rivy Council is 
i-alled on to deeido any ({ucstion ns to the inteipretation (pf the Act, they should have 

the opinion of the Fedeial Com! la'fore them, the High Courts am enjoined to grant 

certificates of Ihcir own iiiotiou if the ease raised a siilistitutional question—and the 
eeitificale bni.s pliiect appeal to .he Frivy Conned. 

If the p-ei tillciili- is not guniteil, llit'ie can be im appeal to the tVdeial Court fioin 
the oipicr refusing to grant a certificate. (<ff. liominiiiyi/a v. Kotauijf, 5il M. q.‘>*2 ~.*j7 

M.T...r. .^SIS; In i(> Moitiiahim (lonntln AVio. oil M. 20.^); nor it is submitted would 

Feileral ilomt be eompeteut to grant spuial leave to appeal, ns ‘‘all appeals exist merely 
by (Statute and unless the statutory p*oiidi1iona are fulfilled no jurisdiction is given to 
any Couit of .Tu.stioo to eateilain tlieni”. Ohetie Moore v.Ake.sseh Tayee, 1935 .V.C. 
72 (P.C.I. 


Neither can llio Federal Couit by Rules maile foi legiiUiling the ‘‘pi.actice and 
procedure" of the Couit uiahT S. *211, make a provision enabling itsi'lf to ipennit 
appeals iii au<‘h ease.® -fpir “I lie ei eat ion of a right of appeal is an aet wliich lequiries 
legislative aufhoCt.y, neilhei the inferior (’omt nor the supeiior Court, nor both 
■•ombiiicd <‘au eteato siicli a right” Kennedy, C..I., in National Telephone Co. v. Poet- 
rntuter acnrtal, (IPi::) 2 .K.B. (521) Cf. Attornfy-Gci.eral v. .S'iIIcm, 10 TI.L.(’. 701=: 
11 E.R. 1200. 

It is however subniittial tlial if the want of such power should lead to inconveni¬ 
ence, it w’ould bo within the competence of the Federal T.egislntnre to confer such 
power on the Federal Court under R. 215. The language of that section would seem 
to be apt and designed to cover such a case. 

Tf a case satisfies Iho requirements of sub-S. fl) as involving a substantial ques¬ 
tion as to the interpretation of the Act etc., and the cortifl.'ato of the High Courl is 
gnantod, it would be open to the appellant to raise and agitato before the Federal Couit 
any question which might have formed a ground of appeal to the Privy Council w’ithout 
special leave, i.e., provide*! the case satisfies the requirements as to the value specified 
ii’ S. 110, Civil Procedure Code, then if if were an affirming judgment, any substantial 
question of law, and in every other case, any question of law or fact may be raised as of 
right (vide S. Ill A. Civ. Pro. Code as amended hy the Adaptation Order in Council 
1937). The Federal Court however might allow other grounds to be taken—c.i/., if 
a case does not fulfil the requirement as to value, the party may be heard on points 
of law with the permission of the Court. This would bo a very necessary part of 
their jurisdiction for it is the pronouncement of the Federal Court on the interpreta¬ 
tion of Federal Haw that would lead to uniformity in its conatrnotion and administra¬ 
tion over the whole of the Federation. 


206. (1) The Federal Legislature may by Act provide that in such 
Tr-d-«i Act an appeal 

to oSS f '■* 

appellate jurisdiction. tinai order of a High Court in British India with¬ 
out any such certificate as aforesaid, but no appeal 
shall lie under any such Act unless— 

(a) the amount or value of the subject-matter of the dispute in the 
Court of first instance and still in dispute on appeal was and is not less 
than hfiy thousand rupees or such other sum not less than fifteen thousand 
rupees as may be specified by the Act. or the judgment decree or final 
order involves directly or indirectly some claim or question respecting 
property of the like amount or value; or . 
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(6) the Federal Court gives special leave to appeal, 

(2) If the Federal Legislature makes such provision as is mentioned 
in the last preceding subsection, consequential provision may also be 
made by Act of the Federal Legislature for the abolition in whole or in 
part of direct appeals in civil cases from High Coi-us in British India to 
His Majesty in Council, either with or without special leave. 

(3) A Hill or amendment for any of the purposes specified in this 
section shall not be introduced into, or moved in either Chamber of the 
Federal Legislature wilhoul the previous sanction of the Governor- 
General in his discretion. 

NOTFS. 

S. 200: LUnits and Appellate inrlsdlction of Federal Couit—Tliis sc. timi 
(lothfs llu> Fe<li-i!it l.igisl iliii** ivilh j uv.vi In .-iii culaifjeil appi-Uute jiiiisiljutioii 

nil Ihc I'VtIciiil Court; oiu“ of tlios.- i-uv c.isi-s \v'i*T«* povvpi lo iiffui't the piuviaiuus of 
this Art IS i-oa1i'iU‘tl on flie liidinn I.coialatuie it- 110 11>) in).) Uy sui li legislation 
tlw IViliTiil Couit mav iililccil to lutnpict Foli-i.il oi l*io\mcial Law i mmi when no 
Cnustilulional qursi ion i.s in\ol\(it. It slioiiM howoMM no noted that tin* fiilaigiTin-ut 
ut jutisdiciion can only ho in I of Hiiiisli Iinlia. the hVilcial Court laiiiiot he 

roiiMOlrd into a logulai Couit i f fioni the Couifs of llu* Luiliau States In 

losia'i t of till* I'lilaiftod ii|i|i(‘ll.iti‘ jui tiou the \rt tivea Iho niiiiiinuin value of the 
subject-maltVI of the uiqieals at Rs. l.i.lMMi, hut the Pedeial Couit may be empoweieil to 
giant special letivo in cases where the lerjuiienienl ivs to Milue is not satisfied. 

Sub-S. (2). -To the extent to which a I'ght of nppisil is confeiied on the Fedeial 
Conrl, power i.s given lo alTeH the light of appeal from tlu* High Coints to the Privy 
Couueil including prerogative appeals. (Set, 8, 110 (h) (tit).) 

Sub-S. (3).—This aub-seofiou follows the general prioeiple on whieli 8. 108 fl) (<i) 
IS liiiscd. 

207. (1) An appeal shall lie to the Federal Court from a High Court 
in a Federated State on the ground that a question 
Appellate jurisdi- of law has been wrongly decided, being a question 
ction of Federal which concerns the interpretation of this Act or of an 
Hlgh*Court8*fn Fede- ^^rder in Council made thereunder or the extent of 
rated States. the legislative or executive authority vested in the 

Federation by virtue of the Instrument of Accession 
of that State, or arises under an agreement made under Part VI of this 
Act in relation to the administration in that Slate of a law of the 

Federal Legislature. 

(2) An appeal under this section shall be by way of special case 
to be stated for the opinion of the Federal Court by the High Court, 
and the Federal Court may require a case to be so stated, and may 
return any case so stated in order that further facts may be stated 
therein. 

NOTES. 

3. 207; Appeals from Courts of Federated States. —If was seen that 8. 205 
proviJed that a certificate could be granteil by a British Indian High 

('oiirt to enable an .‘ippoal to be fileil in the Federal Court, only if 'a substantial 

question of Haw’ as to the interpretation of the organic law was involved 

in a case. The expression “substantial” has been dropped in tliis section. Perhaps in 
practice this may not make mueh of a difference, as the appeal is liy way of case stated. 
But there is nothing to tie down the Federal Court or the State Court from having a 
matter adjudicated by the Federal Court even if the question of law involved eannol 
Ivfl regarded as substantial. 

If the State Court fails or refuses to state a case for the opinion of the Federal 
Court it would be open to the party to move the Feileral Court in the matter—a proce¬ 
dure absent in the case of appeals from Biitish Imlian Courts. “It was urgixl that to 
permit a litigant in a State Court to apply to the FedmaJ Court for leave to appeal, if 
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thd Wtiito Court had already lefiisud leave, would be to derogate from the sovereignty 
of the Killer of the State, and tha* the icfusal of a State Court to grant leave to appeal, 
at any rate, in a case eoncernmg the inteipretation of Federal laws, should be treated 
as final. Wo should iiiiieli regret the inclusion of a provision of this kind. The 
appellate jurisdiction of tlie Federal Court, so far as regards an Indian State, arises 
irom the voluntary net of the Kuler himself, viz., his accession to the Federation; the 
jurisdiction is in no sense imposed on him ab extra. This being so, and since it is 
proposed that all appeals to the Federal Court should be in the form of a special case 
to be stated by the Cmiit appealed fiom, we think the position of the States would he 
approiiriately safeguarded if it were provided that the granting of leave to appeal by 
the Fcdeial Couit weie in the form of Letteis of Request, directed to the Buler of the 
Slate to he transmitted hy him to the Court concerned.’’ t.T.P.C. Kep. para. .125). 

Jurisdiction of Federal Court -The .Tunsdietion of the Federal Court as an 
appellate Court from Courts of the Federated States is much more restricted than in 
Tospeet of appeals from British Indian High Courts. Whereas under S. 206, if the 
case involves any qiiestion of the interpietation of the organic Law, the power of the 
Federal Court extends to the interpretation of Federal and Provincial Law, under this 
section, its junsdictioii is confined to the interpretation of the Organic Law—which 
in tlie ease of the States includes the Instruments of Accession and agreements under 
Part VI. It will therefore he seen that unlike as in the appeals from the British Indian 
High Com Is, questions as to the interpretation of Federal law, cannot ho raised or deci¬ 
ded hy the Federal Court in appeals from State Courts, even in respect of matters over 
whieh the Federal T.eg’ahvture has competence as regards the particular State, and this 
notwithstanding Pint under S. 212, the law declared by the Federal Court "on any 
matti'r with respect to which the Kcdcial legislature has power to make laws in relation 
to Iho State" is given a binding I’oroo, on the Courts of the State. It is certainly 
anomalous that the Federal (’oiirt should not he in a position to examine how for the 
law dechireil hy it lias been followed hy the State Courts, e\eu in cases where that law 
is binding on them. 

Power to call for further facts. —A power is specifically conferred on the 
Federal Court to call for further facts in appeals from the State Courts 
hut no such provision is found m the sections dealing with appeals from 

Biitish Indian High Couils. In the absence of such a provision questions 

may be raised as to tlio po\oi' of tin Federal Court in liearing an appeal 
from ■hri*'sh Indian Coiiits—to lake fiesli cMdence, to call for findings on facts, or to 
icmand an ai-peal for disposal, say, attei framing proper issues, ((tf, S. 107 0.1*. 
Code.) I’ossibiy it would be within tlie competence of the Federal Cmiit under S. 211 

to frame rules foi the pioper and effectne exercise of the jiirisdii tion conferred on 

it. 

. , 208. An appeal may be 1)1 ought to Ilis Maje.sty 

iilajcstj^ m Council.'^ Council from a decision of the Federal 

Court— 

(a) from any judgment of the Federal Couit given in the exercise 
of it.s original jurisdiction in any dispute which concerns the interpretation 
of this Act or of an Order in Council made thereunder, or the extent of 
the legislative or e.xecutivc authority vested in the Federation by virtue of 
the Instrument of Accession of any State, or arises under an agreement 
made under Part VI of this Act in relation to the administration in any 
State of a law of the Federal 1-egislature, without leave;and 

(b) in any other case, by leave of the Federal Court or of His 
Majesty in Council. 

NOTES. 

S. 208: Appeals to tha Privy Council. —No appeal lies as of right 
to the Privy Council from the uppellato decisions of the Federal Court, 
But provision has been made in this section for appeals being enter¬ 
tained provided leave thereto is granted either by the Federal Court or by 
the Privy Council. 
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Appeals ho from the decisions of the Federal Court in its original jurisdiction as of 
right only if the matter involves a question as to the interpretation of the organic law 
of the Constitution. In all other cases, where the <iuestion turns on the inierpretation 
of Federal I.aw or wlieio the jurisdiction arises by consent under Proviso (a) (Hi) 
(S. 204), an appeal lies only on leave granted by the Federal Court or by the Privy 
Council. For the principles on which leave to appeal is granted by the Pi ivy Council 
in such cases see Wtlfley Ore v. Guihridffc, I'.tOti A.C. 548. 

Appeals from advisory opinions.—^Woiild an advisory opinion deli¬ 

vered by tlio Fedeiid Couit in its consultathe juiisdiction under S. 215 
bo a “decision of the Kedei: 1 Court” within the meaning of this section, 

so as to permit of an appeal thertfioiii to the Pii\y Council? In Canada, 

whore the system of ailvisorv ojunions exists statuloiy provision has been made for 
appeals being taken from such opinions of the Sujiremc Cov.it to tne Privy Council. 
S. <10 Supreme (’ouvt AeC TtOij, provide^ by aub-S. ((5) that “the opinion 

of the Court upon such icferoive although advisory only shall for all 
purposes of appeal to llis Mi.ieaty m Coiine l be '•I'ated as a final judgment of the 
said Court between the, paities.” Jp the al'seiice <il such an cvpress provision here it 
would seem that no ai>peat would lie. from an advisory opinion of tlie Federal Cmirt, 
Cf. Tata Iron and Sifcl Co. \. Vhu f Ilcvrnuc A 'lhoiiiy, Homhay, (47 Pom. 724 P.C.). 

209. (1) The Federal Court shall, where it allows an appeal, remit 

Form of judgment Court from which the appeal v/as 

on appeal. ^ ^ brought with a declaration as to the judgment, decree 

or order which is to be substituted for the judgment, 
decree or order appealed against, and the Court from which the appeal 
was brought shall give effect to the decision of the Federal Court. 

(2) Where the Federal Court upon any appeal makes any order as 
to the costs of the proceedings in the Federal Court, it shall, as soon as 
the amount of the costs to be paid is ascertained, transmit its order for 
the payment of that sum to the Court from which the appeal was brought 
and that Court sliall give effect to the order. 

(3) The Federal Court may, subject to such terms or conditions as 
it may think fit to impose, order a stay of execution in any case under 
appeal to the Court, pending the hearing of the appeal, and execution 
shall be stayed accordingly. 

XOTK!8. 

S. 209: Sub-S. (1). -This atlopts the procoiluie ol the l*ii\y (’oiituil in denling 
with appeals. The Federal Court has no machinery for exwuliiig its decrees and that 
is left to the ('ourt from which the appeal has been brought. 

Sub-S. (3): Stay of Execution.—^When an uppetil is preferred from the 
judgment of a High Court to the Federal Court, O. 45, r. 17 of the Civil 
Procedure Code (as modified by t.ho Adaptations of Laws Order in 
Council 1937) empowers tlie High Court to stay proceedings, in the same 
manner ns in appeals to the Privy Council. But in the case of appeals from 
the Federal Court to the Privy t’ouncil, no provision has been made empowering 
the Federal Court to stay execution. In the case of the original jurisdiction of the 
Federal Court from which alone appeals lie to tho Privy Council as of right, there is 
no need for the power bccausn the judgment can he declaialory only (S. 204) (2)) and 
there is no question of execution of such a decision. But in cases arising on the appellato 
side of the Federal Court where leave is granted for an appeal to the Privy Council, a 
provision as to stay of execution would seem to he needed. In such cases the High 
Court or the Subordinate Courts from which the case originally started would have 
no jurisdiction to stay execution, either, and it would appear that applications for stay 
would have to he made in the Privy Council. 

Quaere whether the Federal Court in exercise of its powers to frame rules regulat¬ 
ing its ‘procedure’ can assume a power to stay execution of an appeal not pending 
before it? 
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decrees and orders of 210. (I) All authorities, civil and judicial, 

Federal Court and throughout the Federation, shall act in aid of the 
orders as to dis- Federal Court, 
covery, etc. 

(2) The Federal Court shall, as respects British India and the 
I'ederated States, have power to make any order for the purpose of 
securing the attendance of any person, the di.scovery or production of any 
documents, or the inve.stigation or punishment of any contempt of Court, 
which any High Court in British India has power to make as respects the 
territory within its jurisdiction, and any such orders, and any orders of 
the Federal Court as to the costs of and incidental to any proceedings 
therein, shall be enforceable by all Courts and authorities in every part 
of British India or of any Federated Stale ns if they were orders duly 
made by the highest Court exercising civil or criminal juiisdiction, as th e 
case may he, in that part. 

(3) Nothing in this section— 

(а) shall apply to any such order with respect to costs as is men¬ 
tioned in subsection (2) of the last preceding section ; or 

(б) shall, as regards a Federated State, apply in relation to any 
jurisdiction cxciLisalde by the Federal Court by reason only of the making 
by the I'edeial i-egislature of such provision as is mentioned in this 
chapter for enlarging the appellate jurisdiction of the Federal Court, 

NOTES. 

S. 210.--Explaining the .stvtion, tho monu ii-Genfuil siatcil: “Tlic .sul)-SPetion 
j)iovi<lt'.s tlial, ill! !iu(lioiiti«*s, cimI !m<l judicial .^liall !i»-t in aid of tiu* I'ViliTiil Ooiut. 
Ti\ tlio liial pla<o, tlu* lVtk*ial rlouil i» not u lUiliah Indian Couit, Imt in as nmidi a 
(i'liiit of till' Pi’dvincos as of British India. 

“The awoiid aiib-aection dinila with what 1 rail the routine of tlir udniiuiBlration 
of .TiiMt'co. It has nothing to do with cnn.srs of aftion. It deals with the ovdeia of the 
Federal ('oint with roguid to Boi-uiing the attendaneo of peisouft, or the discovery or 
proiluction of doeuinents, the imt^sligation or punishment of conteiniit of Ciiiiit, and 
iiiatteis of that sort. Wheu t!ie FtMleral Touit has made its order and it 00011*8 to he 
enfoiced against any person either in Kiiti.sh India or in a Fedeiatod State it will he 
enforced by the Court which has jinisdiefion in that pait of the Fedeiation’’. (Pa)1. 
I'ph. Vol. .100, Col. 

Suh-S. fS).—“Pariitjiiipli (b) is intended to firovide a proper protection to the 
Htat(*s in connection with the exercise of the jurisdiction of the Fedeial Court. Tlie 
States took the liew' that they could not put their owti Courts in ditect subjection to 
the Federal Court except in relation to matters on whieh they had accepted the juri.s- 
diction of tlie Court. They me peifeetlv prepareil to assume an obligation on behalf 
of their Coiiits to obey the orders of the Federal ('!oiii+ in relation to matters in which 
they thenmclvcs arc parties, bat tlicy are not prepared to sec the Federal Court given 
powder in relation to the States to secure the attendance of witnesses or the discovery 
of documents in cases arising undi-r the additional appellate jurisdiction conferrable 
on the Court by tlie Federal Ijegisl-iture if it is so decided under S. 20(1. That would 
in no case have any application to the States.” (Pail. Deb. Vol. .302. Col. 985). 

211. Where in any case the Federal Court require a special case 
- f to be stated or re-stated by, or remit a case to, or 

to Federated StaVes.* order a stay of execution in a case from, a High 

Court in a Federated State, or require the aid of 

the civil or judicial authorities in a Federated State, the Federal Court 
shall cause letters of request in that behalf to be sent to the Ruler of 
the State, and the Ruler shall cause such communication to be made to 
the High Court or to any judicial or civil authority as the circumstances 
may require. 
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NOTES. 

S. SJll.—Explaining flic iiamo of this aection tlu; Altonuy -Gi neral sai'l: “This 
(UauHU iB fiaiutMi in this ^\ily iu order tlmt the apyioyriate plaasu, “letters of request’’ 
iiiiiy be used in regard to a Ho\ereign itulei instead of the expression nf a direct ordei 
to, or soiiiethiug of that soit. Any lawyer is familiar with tlie expression “letteis of 
leqiicst’’, winch is a pliiuse used when one Novereigii Ruler has to make a coinuiunicution 
to another with regaid to the perfoiuiiince of some act necess.iry for the adiuinistratiun 
of justice in the first of the two countiira. Jn this Clause it is merely an enactment 
to .show piopei respect to a Soveieign Kulei, without the iieei'ssity ol an older being 
diieeted to him to state a case, that letteis of request shall oe addressed to him. Then 
1 am asked what is ti' happen if a Ruler do»*a not comply with the request contained in 
tho last two or three lines of the Clause 1 entiiely decline to contemplate that a Rulci 
will not comply with the lequest. It is found in piuctice, between Sovereign States 
that when letters of leipiest are aildii‘ssi'i| if i>. not custoimry to ile< I ne to act upon 
them, and i do not think that that situaiioi* wdl aiise”. (f’ari. Dch VoJ. 300, Col. 10.5.) 

Cf. S. 77 Civil PriK'cduift Coile and O. .S* i. 0-\ Rule's of the Supreme Court. 

Quatre: Whetliei theie is any point in the u.si of the pluiaJ number in lefeience 
to the Ecdeial Couit in this section, (note the woid.s, ‘lequiu*/ lemit') wlieu-as llie 
singular is used in other sections, as for instance in S. 20t>. 

212. The law declared by the Federal Court and by any judgment of 
the Privy Council shall, so far as applicable, be re- 
Law declared by cognised as binding on, and shall bo followed by, all 
Federal Court and (Courts in British India, and, so far as respects the 
bindfng oSCourts® application and interpretation of this Act or any 
Order in Council thereunder or any matter with res¬ 
pect to which the Federal Legislature has power to make laws in relation 
to the State, in any Federated State. 

NOTES. 

S. 212. Federal Court & Privy Council-Superioi Courts. -'I'hc Act constitutes 
tlie Federal Court and tins I’rivy Cuuncil ;i8 the two Superior Courts, 
tnd while the Privy Council is the nltimate Court of Appeal both for 
tile intcipretation ol the Constitution, and of Federal and I’lovnicial law, the Fedeml 
Court is made a linal Court of .Xppeal for the interpiidation of the Federal and Pro\in- 
cial Law fiom whoso decisions api>eids lie to the 1‘nvy Conned oiiK by special Icaic 
As such tlie ‘‘law dodarod by them" is reudoied supieme ami binding on all the Cou't'- 
in Entisli India. 

The oxpiessjon “all L’ouits m Eiitisli fudia", would not, it would seem from (he 
i;ontc.\l and the collocation oJ the w-oid.s, include the Federal Couil. Tins loiistiac¬ 
tion would leave it open to the Fodeial Couil to ns niisidei its i>w tj di.*cisions and 
oM'viule (hem if the same, oi a fiillei Couil was of the opinion that a juioi tIeciMoii 
of tlions was wiong. For the Const it at nui is the supieme law of the land, and the 
ultimate. Court, is not by any lule ot iltiif </eci.vi,i, or to use an expression faindar 
in Aiiiericau CoiiaI if ul ioaal Eaw, ns jm/u ulo, to be ptcchuled fioiu gniug effect to 
what ill the light of its best jiidgmcid, is the pn.pei inteipictalion oi tlie Law. The 
.ludicml Committee foi iiislaiice doe.-, not hold itsell coiu]detel> bound li_\ its loiiiier 
decisioius (fi<«/ V. Ihshop of London, 18t)2 A.O. ti-tl), Cf., a conliary nilo in the caao 
of the House of Tmnlh (London. Stint rnnn Co. v. London, C. C., ISDS A.C, .'17.5). 

Is Federal Court bound by decisions of the Privy Coimcil.— The Federal Court 
IS not .statutorily lioiiad by W. 212 to “leeognisi' as binding the law as declared by any 
.ludgmeiit of tlie I’iny Council’’ for as stated aliomly, the cxpiession “all Courts in 
Ibitisli Jiidia" cannot in the coiite.vt include the. IVdcial (burt. 

The binding cliaraefer of the law aa declaied by the I’rixy Couiieil on the Supieme 
Court of a dominion was raised in an acute forin in .\iistralia, when the High Couit 
of Australia refused to follow the diH-ision of the Privy Couneil in H'nbb v. Oufiim. 
(JSJ07) A.C. 81) negativing the npplieability of the doetrine of the Tinmunity of 
ln8trumentalitie.s to the eonstriietion of the Australian Commonwealth .\et. The High 
Court in several previous eases,— WoUaston’n cose 28 Viet., E.C. 3ri7. 
D'emden v. Pedder 1 Com. L.E. 91, etc., had applied that doctrine. 
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'I'lifi Htate Couit of New South Wsiles followca tlio decision of the Privy 

tiotmcil, and the matter eiime up on appeal to the High Court in 

linxUr V. Commissioners of Ttujtion, (4 Com. L.B. 1087). The High Court admitted, 
that to the extent the Privy Council was a (\iurt of Appeal from the High Court 
its decisions and the law declared therein were binding, but that as by S. 74, 
of the Commonwealth Act, ap2)eals on the interpretation of the (Constitution Act, coulil 
como before the Privy Couned only after the grant of leave by tlie High Court, I’rivy 
(biincil decisions on direct apiieals from the State Courts were at the best only those 
of a co-ordinate authority which had a jiersuasive and not a binding force. 

Under this Act, liowevcr, no such questions could arise as the Privy Council is 
constituted the regular Court of Appeal in Constitutional cases (as under Canadian 
Legislation) from the original jurisdiction of the Fcdeial Court, and in regard to the 
appellate jurisdiction, the light to grant leave to appeal is statutorily vested in the 
Privy Council. 

Though the Federal Court is not statutoiily bound by the decisions of the Privy 
Council, it would be bound by them on the piiiiciple that “decisions of an appellate 
Court of last re-sort are binding on all Combs from which an appeal lies to it”. 
(Pollock-First Hook of Jurisprudence.) For it is a recognised working 

rule, necessary for establishing consistency and uniformity in the law 
that a Court should follow the decisions of Courts of final appeal. “The 

Privy Council is the ultimate Court of appeal and it is the manifest 
legal duty of every tribunal subject to its controlling power to acknowledge 
without question the law as pionounccd in its deterininatiou”. Baxter v. Commissioner 
of Taxat%on, 4 Com. L.R. 10S7. Further “it is bound to follow them for the very 
obvious reason lliat if it declined to follow them such a decision would be reversed on 
appeal so that such a refusal would be both futile and mischievous.” {Ihid at p. 1102), 

Are Advisory opinions within S 212.—The c-xpression “law declared by the 
Federal Court” raises for consideration tlio question whether it would include 
the law as expounded in the “opinion” of the Federal Court on a consulta¬ 
tion under S. 213. The terminology employed designating the conclusion 
reached by tho Court as an “opinion” as distinguished from the “Judgments” 
which they pronounce in tho exercise of their original and appellate jurisdiction; tho 
eireumstanco that the report of the Court is not legally binding on tho executive as 
the jurisdiction is purely consultative (though it is inconceivable that it would bo dis- 
legardod); tho fact that there is no “lis” before the Court and tho ‘hearing’ must from 
the very nature of tho case be on imperfect materials; and the very arrangement 
of the sections by which 8. 212 forms tho last of a fascicules of sections dealing with 
tho normal judicial functions of the Court, while the section dealing with tho advisory 
jurisdiction is placed after 212; all these might be said to militate against holding that 
the law enunciated in such opinions is binding on the Courts. 

Hut it may bo noticed that in Canada, where the system of advisory opinions mostly 
prevails, tlio law declared in such opinions is a pait of tlio law of the land, valid anil 
binding until set aside by the Court itself, or on appeal, by the Privy Council, so that 
there is nothing, in tlic nature of things, to preclude such judgments or opinions from 
being binding. Secondly, the language of S. 212 itself seems to draw a distinction 
between the “law declared by the Federal Court” and by any "judgment of the Privy 
Council”; tho word “judgment” not being used in relation to the Federal Court. If 
it was sought to exclude from the law declared in the ‘opinions’ of tho Federal Court, 
a binding chaiacter as regards “the Courts in Hritish India”, nothing would have been 
easier tlian to liave stated that tho “law declared by any judgment of the Federal Court 
or the Privy Council” shall bo binding on the Court, which would have put tho matter 
beyond controversy. 

Again a distinction must be drawn between the binding character of the “opinion 
or report” and the binding cliaraeter of the “law declared” in such report. The former 
is not binding on the executive in strict legal theory, but so far as the Courts are 
concerned they would be bound by the “law declared” in such opinion. These con¬ 
siderations therefore would seem to point to the conclusion that the law declared in 
advisory opinions is within the scope of this section. 

British India and Federated States.— This section falls into two parts 
—the ftrst relating to British India and the second to the Indian States; 
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the “law declared by the Federal Court and the Privy Council” is binding 
on the State Courts only to the extent that it involves an interpretation 
of the organic law, and the interpretation of Federal Laws in so far as they, 
by reason of their cession of jurisdiction, liave clothed the Federal Legislature with 
l»ower to enact. 

The internal law of the State, in so far as it is not in- luded in the matters over 
which the Federal Legislature lias power, is outside the Federal field and therefore 
equally outsiile tlie jurisdiction of the Federal Court and the Privy Couned under this 
Act. 

“The Federal Court and Privy Council are superior Couits and their dcei.sions 
must 1)0 followed and recognised by lovvei Couils. So far as the Indiaii States are 
concerned it provides that any decision of the Fedeial Court and the Privy Council 
‘so far ns respects the application and interpretation of this Act or any Order in 
Oouneil thereunder or any matter with respect to uhieh the F<‘derai Legislature has 
power to make laws in relation to the State' in those cases the decision 
sliall be recognised as binding and followid hy the Courts of the Federal 
State. If a question eomea before the Court of a State as to tho inter- 
Xiretatiou of tho Constitution, or in respect of a matter loi which the Federal Legisla¬ 
ture has power to make laws in that State, the Court in tho State will follow tlio deei- 
.“ion of what is for this purpose tho superior Court, namely, the Federal Court or the 
Privy Council as the case may be. It would be an impossible position if, in matters 
■nvolving the interpretation of this Act in its application to a State, tho Privy ('ouncil 
and the Federal Court were giving one interpretation and tho Court of the Federal 
.State giving another. (}‘arl. Deb. Fol. 300, Col. 209). But as already noticed if the 
State Courts do not understand aright the deci.sions of the Federal Court or the Privy 
Couiieil, or if they do not give full effect to them, there is no maciiinery for correcting 
the error, as the appellate Jurisdiction of the Fcdcr.il Cuuit quoad the State Conrtts 
i.s restricted in tins regard. (.See notes to S. 207 ante). 

213. (1) If at any time it appears to the Governor-General that a 

question of law has arisen, or is likely to arise which 
Powers of Governor- jj. Qf ^ nature and of sucli public importance that 
Federal Court.* expedient to obtain the opinion of the Federal 

Court upon it, he may in his discretion refer the ques¬ 
tion to that Court for consideration, and the Court may, after such hear¬ 
ing as they think fit, report to the Governoi-General thereon. 

(2) No report shall be made under this section save in accordance 
with an opinion delivered in open Court with the concurrence of a majo¬ 
rity of the j’udges present at the hearing of the case, but nothing in this 
subsection shall be deemed to prevent a judge who does not concur from 
delivering a dissenting opinion. 

NOTES. 

Reference to The Federal CtAirt by the Governor-General.—This section 
confers on the executive head of the Federal Government power to propound questions 
of law for the “opinion” and report of the Federal Court. Such a procedure is not 
imkiiovvn in England for S- 4 of the Jud'cial Committee Act 1833, provides that His 
Majesty may refer to the Privy Council “any such other matter wh.atsocver as Hu 
Majesty shall think fit”. 

The use of tlic Courts for the determination of (|ucstions in anticipation of their 
arising has been held to be unconstitutional in Australia in In re The Judiciary Act., 
(29 Com. L. K. 257). The Judiciary Act of the Commonwealth purported to 
clothe the High Court of Australia with jurisdiction to "hear and determinef' any 
(lueslion referred to it by the Governor-General as to the validity of any enactment 
of the Commonwealth, and the Act rendered the determination “final and conclusive 
and not subject to any appeal.” When under the Act, certain questions were 
propounded to the High Court for their opinion, the latter refused to answer them 
on the ground that the Act was ultra wes. The contentibn that the jurisdiction 
conferred was purely advisory was rejected and it wasi held that the power to deter- 
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miiio tii)jll> 111 the absence of :i “lis” was not a “judicial power" with which the High 
Loiirt could be lawfully clcthcd. 

hi Canada, howeier, Acts lia\c Iieeii passed in 1875, 1891 and 1906, by the Domi¬ 
nion I’arliament .uithonsing the executive (lOicniinciit to obtain by direct rcciuest 
answers from the Suiireme Coiirl of Canada on questions of law, and fact and nearly 
all the I’rovinces have passed Acts in similar terms requiring their own Courts to 
answer questions put by the l^rosincial (,o\eriimeiits- The validity of such legisla¬ 
tion w'as attacked before the I’rivy' Couticil in G. [or Ontario v. -/• G'. for Canada, 
(1912) A-C- 571 but the Committee held that it was mlra inr^’s, that the opinions were 
only advisory and that by giving them it could not be said that the Court ceased to 
lie a judiciary. 

So far as the executive is conceriieil. m the words of Lord Loreburn, the answers 
are only advisory, ami have no more effect than the opinion of the Law Officers, which 
would seem to be the case under this section also, {tbtd). In the words of the Lord 
Chancellor delivering the Jinlgmeiit of the Judicial Committee in The Regulation and 
Control of /leroiMiitus tn (.aiiada in re. 119.12 A.t,'. 54 (W>) J . “The advisability of 
propounding for the consnleralion ol the Court abstract question or questions involving 
considerations of debatable tact is to say the least, doubtful; and it is undesirable 
that the Court should be called upon to express opinions which may affect the rights 
ot persons not represented before it or touching matters of such a nature that its 
answers must he wholly ineffectual, with regard to parties who are not and who 
cannot be brought before it c-y-, foreign (iovernments.” 

'I'he pr.ict’cil inconvvniences of this proceihne were stiessed by Lord Haldane 
111 .Uloi^iH'y-Oi'tu'rd of Hntnii Cotumhui v. Altorncy-Ccufiral of Cainida, 19U A.C. 
15.1. ‘ Lhidcr this piocedure que'-tions may be pul winch it is impossible to answer 

satisfactorily. Not only may be the (inestion of future litigants be piejiidiced by 
the Court laying <Iown principles in an abstract form without any reference or relation 
to .ictii.d facts but It may turn out t<i be practically impossible to define a princip|Ie 
adequately and safely without previous ascertanimenl of the exact facts to which it is 
to be applied. It has therefore happened that in cases of the present class their 
J.ordships have occasionally found themselves unable to answer all the questions put 
to them and have found it advisable to limit and guard their replies." .Indeed Lord 
Loreburn in dthvering the judgment of the Judicial Committee in rlltorney-Ceneral [or 
Oiitaiw V. JllortU'y-Oau'ral for Canada (1912) ,\ C'. .571 has pointed out "the niischicl 
.Old iiicoiivcinciice winch would arise fioin an indiscriminate nid injudicious use of the 
IMwei." I'ill tiler speaking on Cl. (4) of the Hating and \ aluation liill of 1928, 
whuh pioiio'ed .1 reference to the Jtulges <>1 some questions by the l•-xecullve, Lords 
llanvvorth, and Atkin, who supported the jiropu.al suggeslvd th.it it the procedure 
eiisiiKd .1 lelemice only ot loiicrete c.iscs, and not of purely hy'pothetieal (luestions 
there nnglit not l>«- iniich of an inemiveinciice. niiniaii ii.iluie luiiig what it is, the 
Judges will Ilf more th.ni Iniinan. if they ean he inrsuaded to depart from opinions 
.ilieaily pronounced In thun though smli advisoiy opinions in.iy not have a hindmg 
loice oil them- And this is .i fiiithei loiisideration ag.unsl the expedniiey of inviting 
opinions beforehand. 

lint there is this to l>e said in its l.ivoiir th.it .i judicial inteipret.41011 
ot ail iiidepcinleiit tnbiinal is pu ferahle to the aihitr.iiy' ruling of the ixecntivc- 'If 
cart weie taken that no qiiestiems he proimunded to the ( onrt as would 
lome bef,>ie them as nuieie-te cases foi their eleteriiiiiiatioii, as a reguJ.ir Coiiit, the 
existent c .nid exereise of tins juiisdiction would he saliitaiy. 

Further if this jurisdiction w«re utilised for the deUrminalioii ol "iion-jusliciahlc’’ 
dispute inter sc the units'ami hctweeii the unitt and the I'ttleialioii, as foi example to 
lepl.tee the couimissunis of enquiry iiiidrr para JOS of the Moiitaguc-C'hclmsfonl 
reiiori such deternnn.itioii would be beneficial and such as to commaud general 
satisfaction. 

214, (1) The Federal Court may from lime to lime, with the approval 
of the Governor-General in his discretion, make 
Rules of Court, etc. rules of Court for regulating generally the practice 
and procedure of the Court, including rules as to 
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the persons practising before the Court, as to the time within which 
appeals to the Court are to be entered, as to the costs of and incidental to 
any proceedings in the Court, and as to the fees to be charged in respect 
•of proceedings therein, and in particular may make rules providing for the 
summary determination of any appeal which appears to the Court to be 
frivolous or vexatious or brought for the purpose of delay, 

(2) Rules made under this section may fix the minimum number of 
judges who are to sit for any purpose, so however that no case shall be 
decided by less than three judges: 

Provided that, if the Federal Legislature make such provision as is 
mentioned in this chapter for enlarging the appellate jurisdiction of the 
Court, the rules shall provide for the constitution of a special division of 
the Court for the purpose of deciding all cases which would have been 
within the jurisdiction of the court even if its jurisdiction had not been so 
enlarged. 

(3) Subject to the provisions of any rules of Court, the Chief 
Justice of India shall determine what judges are to constitute any division 
of the Court and what judges are to sit for any purpose. 

No judgment shall be delivered by the Federal Court save in open 
court and with the concurrence of a majority of the judges present at the 
hearing of the case, but nothing in this subsection shall be deemed to pre¬ 
vent a judge who does not concur from delivering a dissenting judgment. 

(5) All proceedings in the Federal Court shall be in the English 
language. 

NOTE.S. 

Practice and Procedure.—According to Lord Wosthury m Attonicy-Gencral v. 
Sillcm 10 H.L.C. 704=11 E- R. 1200, the word “Practice’’ in its common and ordinary 
sense denotes “the rules that make or guide the Curst't Curiae and regulate the!pro¬ 
ceedings in a cause within the walls or limits of the Court itself.” So it docs not 
involve or imply anything relating to the nature and extent of the jurisdiction. 
Practice like “Procedure” denotes “the mode of proceeding by which a legal right is 
enforced as distinguished from the law whicli gives or defines the right.” {Poyser v. 
Minors, 7 Q.B.D. 329 at 333. 

Sub-S. ( 4 ). —^The analogy of the House of Lords is adopted in preference to 
that of the Privy Council, and any other rule would have been inconvenient because 
appeals lie from the Federal Court to the Privy Council with or without leave 
•Upending on the nature of the case. It is submitted that the language of the sub¬ 
section does not preclude the Judges who are in a majority from delivering separate 
and concurring judgments—as in the House of Lords- 

215. The Federal Legislature may make provision by Act for con¬ 
ferring upon the Federal Court such supplemental 
Ancill^y powers of powers not inconsistent with any of the provisions of 
Federal Court. appear to be necessary or desirable 

for the purpose of enabling the court more effectively to exercise the 
jurisdiction conferred upon it by or under this Act. 

NOTES. 

“This isi a section put in. purely out of precaution, in case it should turn' out that 
in some very important and vital matter some supplemental power is necessary for 
the purpose of enabling the Court more effectively to exercise its jurisdiction. Where 
you are dealing with such, important matters as this, it is thought wise to put in an 
enabling section to enable the Legislature, should the need arise, to fill up the gap'. 
The powers under the section are definitely limited and restricted. The powers are 
to be such as may appear necessary to enable the Court to exercise the jurisdiction 
■ conferred upon it by or under this Act. Necessarily there is no specific point 

31 
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HI mind or tlie &ecliun would have been made specific. The Legislature will have the 
power, should it he required, to confer upon the Court the powers necessary to enable 
it to perform the functions placed upon it under the Act”. {Pari. Deb., Vol. 300, 
Cot. 236). 

216. (1) The administrative expenses of the Federal Court, includ¬ 
ing all salaries, allowances and pensions payable to or 
a^l^penses of hedcr- respect of the officers and servants of the Court, 
® ■ shall be charged upon the revenues of the Federation, 

and any fees or other moneys taken by the court shall form part of those 
revenues. 

(2) The Governor-General shall exercise his individual judgment 
as to the amount to be included in respect of the administrative expenses 
of the Federal Court in any estimates of expenditure laid by him before 
the Chambers of the Federal Legislature. 


NOTES. 

Scope and Object.—Explaining this section it was stated:—“It would not be 
possible that in connection with all administrative expenses the Court should finally 
decide what the figure should be. Suppose for instance that a question arises as to 
the upkeep of buildings or an enlargement or reconstruction in one particular year 
or another. Part of the object of this sub-section is to ensure that, if that is a 
proper and necessary thing to do, there shall be no question about its being done. 
But you could not put on the judiciary the executive responsibility of deciding- 
whetlicr. say rebuilding should bo done in any particular period. The necessary 
procedure is, that the Oiiirt knowing what they rejuire—and m t'^ssiiig I may 
mention that this, of course, does not deal with the salaries of the Judges—for the 
salaries of their .stafl and for necessary expenses in connection with the upkeep or 
reconstruction of buildings, the construction of new buildings, and so on, the 
responsibility for expenditure of that kind must be on the Executive. Otherwise 
you would have the Judges being criticised for spending public money and so on. An 
executive minister must be responsible. The object of the sub-section is to safeguard 
the demand, in this case of the Federal (^mrt, and similar provision is made for the 
corresponding case of the High Court, for all proper and reasonable expenditure, and 
to prevent ministers from seeking to cut down such expenditure because it would 
starve them of money which they need for other purposes; so that should it unfortu¬ 
nately happen, which we do not anticipate, that ministers suggest that expenditure 
which the Governor-General has said was reasonable is excessive, it will be the 
Govcrnor-Gener:i1 who has the last word as to what figure shall be put in the e.stimate 
when the matter comi'S into the Budget”. {Pari. Deb., Vol. 300, Cols. 239-40). 


217. References in any provision of this Part of this Act to a Pligli 
Court in a Federated State shall be construed as re¬ 


construction of re¬ 
ferences to High 
Courts in States. 


ferences to any court which His Majesty may, after 
communication with the Ruler of the State, declare 
to be a High Court for the purposes of that provision. 


NOTES. 


"Under this section it will be for the Crown to say what Courts should be deter¬ 
mined to be High Courts for the purposes of this part of the Act. Such decisions 
will 1)C by the Crown after communication with the Ruler of a Stale but the decision 
will rest with the Crown”. {Pari. Deb; Vol. 300, Col. 243). 


218. Nothing in this chapter shall be construed as conferring, or em- 
powering the Federal Legislature to confer, any right 
® ■ of appeal to the Federal Court in any case in which a- 

High Court in British India is exercising jurisdiction on appeal from a. 
court outside British India, or as affecting any right of appeal in any 
such case to His Majesty in Council with or without leave,. 
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NOTES. 

“This section is included only with a view to making good the intention of the 
Government to maintain the right of appeal from the Court at Aden to the High 
Court at Bombay”. {Pori. Deb., Vol. 300, Cols. 243-44). 

Cf. S. 288 (4), infra. 

CHAPTER II. 

The High Courts in British India. 

219. (1) The following courts shall in relation to British India be 
deemed to be High Courts for the purposes of this^ 
Meaning of "High tjj^t is to say, the High Couits in Calcutta, 

Madras, Bombay, Allahabad, Lahote, and Patna, the 
Chief Court in Oudh, the Judicial Commissioner's Courts in the Central 
Provinces and Berar, in the North-West Frontier Province and in Sind, any 
other court in British India constituted oi reconstituted under this chapter 
as a High Court, and an}' other comparable court in British India which 
His Majesty in Council may declate to be a High Court for the purposes 
of this Act: 

Provided that, if provision has been made before the commence¬ 
ment of Part III of this Act for the establishment of a High Court to re¬ 
place any court or courts mentioned in this subsection, then as from the 
establishment of the new court this section shall have effect as if the new 
court were mentioned therein in lieu of the court or courts so replaced. 

(2) The provisions of this chapter shall apply to every High Court 
in British India. 


NOTES. 

Explaining tlie Proviso to sub-S. (1) it was stated:— 

“This IS to meet the possibility of what is now the Judicial Commissioner's Court 
in the Central Provinces and Berar being, as may well happen, converted into a High 
Court before this Bill becomes an Act. At present it is referred to as what it is now, 
namely, the Judicial Commissioner’s Court in tlie Central Provinces and Berar. It 
may well be that before the Bill becomes an Act, it will have been turned into a High 
Court”. (Pari. Deb., Vol. 300, Col. 244). 


220. (1) Every High Court shall be a court of record and shall con¬ 

sist of a chief justice and such other judges as His 
Cpn^titution o f Majesty may from lime to time deem it necessary to 
appoint: 


High Courts. 


Provided that the judges so appointed together with any additional 
judges appointed by the Governor-General in accordance with the follow¬ 
ing provisions of this chapter shall at no lime exceed in number such 
maximum number as His Majesty in Council may fix in relation to that 
court. 


(2) Every judge of a High Court shall be appointed by His Majes¬ 
ty by warrant under the Royal Sign Manual and shall hold office until he 
attains the age of sixty years: 


Provided that— 


(o) a judge may by resignation under his hand addressed to the 
Governor resign his office; 

(&) a judge may be removed from his office by His Majesty by 
warrant under the Royal Sign Manual on the ground of misbehaviour or 
of infirmity of mind or body, if the Judicial Committee of the Privy Coun¬ 
cil, on reference being made to them by His Majesty, report that the judge 
ought on any such ground to be removed. 
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(3) A person shall not be qualified for appointment as a judge of a 
High Court unless he— 

(a) is a barrister of England or Nothern Ireland, of at least ten 
years standing, or a member of the Faculty of Advocates in Scotland of 
at least ten years standing; or 

(&) is a member of the Indian Civil Service of at least ten years 
standing, who has for at least three years served as, or exercised the 
powers of, a district judge; or 

(c) has for at least five years held a judicial office in British India 
not infeiior to that of a subordinate judge, or judge of a small cause court; 
•or 

(d) has for at least ten years been a pleader of any High Court, or 
of two or more such Courts in succession: 

Provided that a person shall not, unless he is, or when first appoint¬ 
ed to judicial office was, a barrister, a member of the Faculty of Advocates 
or a pleader, be qualified for appointment as Chief Justice of any High 
Court constituted by letters patent until he has served for not less than 
three years as a judge of a High Court. 

In computing for the purposes of this subsection the standing of a 
barrister or a member of the Faculty of Advocates, or the period during 
which a person has been a pleader, any period during which the person 
has held judicial office after he became a barrister, a member of the Facul¬ 
ty of Advocates, or a pleader, as the case may be, shall be included. 

(4) Every person appointed to be a judge of a High Court shall, 
before he enters upon his office, make and subscribe before the Governor 
■or some person appointed by him an oath according to the form set out in 
that behalf in the Fourth Schedule to this Act. 

NOTES. 

Sub-S. (1).—The opening •words of the sub-section arc taken from the opening 
words of S. 106, Government of India Act 1915, while the rest of the sub-section 
rcpro<luces S. 101 (2). S. 101 (2), Proviso («)> fixed the maximum number of 
judges for all High Courts at twenty but under this Act by tho Government of India 
(High Court judges) Order, 1937, the maximum strength of the several High Courts 
are fixed differently. The sanctioned strength of each High Court—excluding the 
Chief Justice but including the additional judges to be appointed by the Governor- 
Oenera! under S. 222 (3) is as under. 


Madras 



.. IS 

Bombay 



.. 13 

Calcutta 



.. 19 

Allahabad .. 



.. 12 

I.ahore 



.. IS 

Patna 



.. 11 

Nagpur 



7 

Oudh 



.. 5 

Sind 



.. 5 

N.W.-F. Provinces .. 



2 


Sub-S. (2).—This in general corresponds to S. 102 (2) of the Act of 1915. 
Under the Government of India Act, 1915, the tenure of judges was during pleasure, 
[S. 102 (1),] but under this Act, it is during good behaviour—in line with the tenure 
of judges of Superior Courts in the Dominions. Under the previous law, the age 
limit of sixty was not statutory, but was enforced by taking an undertaking from 
judges at the time of their appointment to retire at that age. 

Sub-S. (3).—The qualifications herein set out are the same as under S. 101 (3) 
of the old Act, with three variations. (1) A 10 years standing is required in the 
case of Barristers as in the case of Advocates, whereas formerly it was 5 years 
in the case of Barristers, though it was 10 years for Advocates. 
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(2) ^ In the case of the High Courts constituted by Letters Patent the office of 
Chief Justice is no longer confined to Barristers, but Advocates, and members of the 
Indian Civil service are also rendered eligible, with a proviso however that in the 
latter case ho has served for at least 3 years as a judge of a High Court. 

(3) The rule which required a third in number of the judges to the Barristers 
and another third members of the Indian Civil Service ha*' been abrogated. 

221. The judges of the several High Courts shall be entitled to such 
Salari tc f salaries and allowances, including allowances for ex- 

judgeT.'^^’ ^ ^ ’ ° penses in respect of equipment and travelling upon 
appointment, and to such rights in respect of leave 
and pensions, as may from time to time be fixed by His Majesty in Coun¬ 
cil: 

Provided that neither the salary of a judge, nor his rights in respect 
of leave of absence or pension, shall be varied to his disadvantage after his 
appointment. 

NOTES. 

This section reproduces the provisions of S. lOt (1) of the Act of 1915- 

The Government of India ("High Court Judges) Order 1937, has fixed the 
salaries, allowances, etc-, payable to the Judges of the several High Courts. 

222. (1) If the office of chief justice of a High Court becomes 

rj, j , vacant, or if any such chief justice is by reason of 

ditioMHuYges" * absence, or for any other reason, unable to perform' 
the duties of his office, those duties shall, until some 
person appointed by His Majesty to the vacant office has entered on the 
duties thereof, or until the chief justice has resumed his duties, as the case 
may be, be performed by such one of the other judges of the court as the 
Governor-General may in his discretion think fit to appoint for the 
purpose. 

(2) If the office of any other judge of a High Court becomes vacant,, 
or if any such judge is appointed to act temporally as a chief justice, or is 
by reason of absence, or for any other reason, unable to perform the duties 
of his office, the Governor-General may in his discretion appoint a person 
duly qualified for appointment as a judge to act as a judge of that court, 
and the person so appointed shall, unless the Governor-General in his 
discretion thinks fit to revoke his appointment, be deemed to be a judge of 
that court until some person appointed by His Majesty to the vacant office 
has entered on the duties thereof, or until the permanent judge has 
resumed his duties. 

(3) If by reason of any temporary increase in the business of any 
High Court or by reason of arrears of work in any such court it appears 
to the Governor-General that the number of the judges of the court shoud' 
be for the time being increased, the Governor-General in his discretion 
may, subject to the foregoing provisions of this chapter with respect to the 
maximum number of judges, appoint persons duly qualified for appoint¬ 
ment as judges to be additional judges of the court for such period not 
exceeding two years as he may specify. 

NOTES. 

The Governor-General is now to appoint temporary and acting Judges—not each 
Provincial Government as formerly. The provision is designed with a view to 
uniformity all over India, of the principles on which such appointments should 
be made. 

Sub-S. (2) .---Under the former Act, the appointment of an acting Chief 
Justice, and temporary judges was made in the case of all the High Courts excesit 
Calcutta, by the Local Government. S. 105 (1) and (2). 
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Sub-S. (3).—This corresponds to S- 101 (2), Proviso (i), Government of 
India Act, 1915; only the reasons which would justify the appointmeiit of additional 
judges are mentioned in the section. 

223. Subject to the provisions of this Part of this Act, to the 
, . provisions of any Order in Council made under this 

existVng High Courts ^ny other Act and to the provisions of any Act of 
the appropriate legislature enacted by virtue of 
powers conferred on that Legislature by this Act, the jurisdiction of, 
and the law administered in, any existing High Court, and the respective 
powers of the judges thereof in relation to the administration of justice in 
the court, including any power to make rules of court and to regulate the 
sittings of the court and of members thereof silting alone or in division 
courts, shall be the same as immediately before the commencement of 
Part HI of this Act. 

NOTES. 

This section summarises the provisions of Ss. 106 (1), 108 and 112 of the Govern¬ 
ment of India Act, 1915; and the existing jurisdiction—subject to the provisions of 
S. 224 (2)—are continued to the High Courts as established by this Act. 

Clause 44 of the Letters Patent of the Chartered High Courts, (and similar 
provisions is found in the Letters Patent of other High Courts) rendered the 
provisions of the Patent subject to alteration and amendment at the hands of the 
Indian Legislature alone. After the Government of India Act, 1919, it was a moot 
point as to how far Provincial Legislatures could affect the jurisdiction of the High 
Court.-<. (See Ghulwn Nisamuddm v. Akhlar lIuMm Khan, 5.5 All 1008; Cf: Rajah of 
Mamlasa v. Jagaiinayakuiu, 63 M.L.J. 450, at 468. 

In regard to the powers of the Legislatures under this Act, the Joint Parlia¬ 
mentary Committee state:—“We observe that the h'cderal Legislature is to have an 
exclusive power to make laws touching the jurisdiction, powers and authority of all 
Courts in British India (except the Federal Court) with respect to the subject on 
which it IS exclusively competent to legislate, and th.at the Provincial Legislature 
will similarly have power to make laws touching the jurisdiction, powers and authority 
of all Couits within the Province with respect to subjects on which those 
Legislatures are exclusively competent to legislate. It has been suggested that this 
would enable the Federal or a Provincial Legislature, if they so desired, to deprive 
the High Courts of much of their jurisdiction, and to transfer it to Courts of an' 
inferior status, to the grave prejudice of the rights of His Majesty’s subjects in 
India. In Ihcory this is no doubt possible; but it is, in our view, a necessary conse¬ 
quence of the distribution of legislative powers which we recommend that both the 
Federal and Provincial Legislatures should have a law-making power for the pur¬ 
poses which we have mentioiicil, and, whatever use they may make of it, we are 
satisfied that they will never willingly enact legislation which would prejudice or 
affect the status of the High Courts. Our information is indeed that, so great is the 
confidence felt in the impartiality and ability of the High Courts, a converse policy 
is much more likely, if the past is any guide, to be adopted. But, in order that the 
posititin of the Iligh Courts may be fully safeguarded, we recommend that the 
Governor-General and Governors should l>c directed in their Instruments of Instruc¬ 
tions to reserve for the signification of His Majesty’s pleasure any Bill which in their 
opinion w’ould so derogate from the powers of the High Court as to endanger the! 
position which those Courts are under the Constitution Act clearly designed to fill.” 
(Rep. (Para 334). C'/. Sch. VII, List I, items 53; List (II) ; items (1) and (2) and 

List III, item (15), and Notes to S. 228; infra- 

In accordance with this recommendation para XVII Instrument of Instructions 
to the Governor of Madras requires him to reserve for the consideration of the 
Governor-General. Clause (h) :—“Any Bill which in his opinion would, if it became 
law, so derogate from the powers of the High Court as to endanger the position 
which that Court is by Act designed to fill” 

And the Governor-General is by the Instrument of Instructions directed to 
reserve for the signification of His Majesty’s pleasure Bills with similar provisions. See 
Para XIlI (fr) of the Intrument of Instructions. 
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Qualifications of Practitioners.—^The power of the High Court to prescribe 
professional qualifications for the legal profession and to enrol them may now be 
• considered; in other words the question is as to how far S. 119 of this Act, has affected 
the powers of the High Court in the matters abovementioned. The subject falls 
under two heads—firstly as regards Attorneys and secondly Advociitus- So far as 
Attorneys are concerned the power to prescribe their qualifications and to enrol them 
vested in the High Courts under the Letters Patent (Q. 9—10) is it is submitted 
continued by the expression “jurisdiction in relation to the adminislrati(#n of justice” 
in this section. ['6'/. the more comprehensive terminology “all such jurisdictions 
powers and authority as are vested in the Courts at the commencement of this Act” 
in S. 106 of the Government of India Act, 1915]. 

As the Letters Patent are neither a Federal nor a Provincial Law, they do not 
come within the operation of sub-S. .3 «)f S. 11*>, so as to alt/act the p‘‘f./isions of that 
sub-section. The I-ettcrs Patent not hung an existing Indian l^aw within the 
meaning of S. 311 (2) as not made by any, authority in India, so as bring it within 
.S. 119, sub-s. 4, is immune from the powers of the Governor-General under S. 119 (4). 
The power and authority of the High Court to .-liter the rules as to the professional 
qualific.ations of Attorneys do not come withi.i the pu^virw of S- 119 and are not 
subject to,the disallowance provided by that section. 

In regard to Advocates however the position stands thus. S. 9 (2) of the Bar 
Councils Act, provides that the Bar Council may with the previous sanction of the 
High Court make rules to regulate the admission of persons as Advocates and in 
particular to prescribe their qiiahfic,atK)ns and to that extent therefore the Letters 
Patent are abrogated (S. 19 (2).) The result therefore is that while existing rules 
arc unaffected, every new rule would be within the scope of S. 119 (4) and therefore 
might be brought within sub-s. (3), so as to permit the Governor to disallow the same- 
In regard however, to the original side of the High Courts of Bombay and Calcutta, 
the right of these High Courts is saved by S. 9 (4) of the Bar Councils Act, and 
by the same reasoning as in the case of the Attorneys, the High Courts have an 
unfettered rule making power. 

224. (1) Every High Couit shall have superintendence over all courts 
in India for the time being subject to its appellate 
Administrative func- jurisdiction, and may do any of the following things, 
..onsoflLghCoarts. js to say,- 

(а) call for returns ;• 

(б) make and issue general rules and prescribe forms for regulating 
the practice and proceedings of such courts; 

(c) prescribe forms in which books, entries and accounts shall be 
kept by the officers of any such courts; and 

(rf) settle tables of fees to be allowed to the sheriff, attorneys, and 
all clerks and officers of courts: 

Provided that such rules, forms and tables shall not be inconsistent 
with the provision of any law for the time being in force, and shall require 
the previous approval of the Governor. 

(2) Nothing in this section shall be construed as giving to a High 
Court any jurisdiction to question any judgment of any inferior court 
•which is not otherwise subject to appeal or revision. 

NOTES. 

This section reproduces the terms of S. 1Q7 of the old Act with two variations, 
one of which alone is of substance: 

(1) The provision as to transfer of cases to itself under Cl* (b) has been 
omitted for the reason stated by the Attorney-General:—“The Codes of Criminal 
and Civil Procedure already provide for this power in connection with the ordinary 
jurisdiction of tho Courts, that is to say, the power to direct the transfer of a suit or 
-appeal from one Court to another of equal or superior jurisdiction. It seems most 
.undesirable to take one of the powers conferred upon the Courts by the Code, and 
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introduce it into a section which deals only witth administrative matters.” (Far. Deb- 
Vol. 302 col. 994.). 

'J'he omission of this section therefore is consequential on the Wigh Court ceasing 
to have judicial superintemlence over the Subordinate Courts. 

The proviso which prescribes the previous approval of the Governor 
to the validity of the rule made by tha High Court under this section, makes a depar¬ 
ture from the previous law in the case of the High Court of Calcutta for which the' 
previous approval of the Governor-General in Council was formerly prescribed; thus 
rendering all the High Courts uniform in respect of this matter. 

Sub-S (2).—This deprives the High Courts of the revisional powers which 
they have been exercising over Courts subject to their appellate jurisdiction cver 
since the constitution of the High Courts in 1S61, originally under S. 15 of the High 
Courts Act of 1861 and later under S. 107 of the Government of India Act, 191S. 

The revisional powers of the High Courts would therefore hereafter be confined' 
to those cases where the Indian enactments c^mfer such a power. 

The term "inferior court'* is not defined by the Act, and in the context it can- 
presumably mean inferior to the High Court which arc subject to the 

appellate jurisdiction of the High Court” within the opening words of this section. 
It is submitted that the sub-section docs not affect the powers of the High Court to 
issue writs of certiorari and prohibition in respect of the proceedings and determi¬ 
nation of tribunals which arc not “inferior Courts”, e.g., in those cases where juris¬ 
diction is conferred on persom designata to determine judicially the rights of parties; 
or in cases of qai.si judicial tribunals. 

As to the povscrs of the High Court appointment, promotion etc., of the 
Subonitiiale judiciary see Ss. 254—255 posl. 

225. (1) If on an application made in accordance with the provisions 

of this section, a High Court is satisfied that a case 
Transf^ of certain pending in an inferior court, being a case which the 
foMrial. ® High Court has power to transfer to itself for trial, 

involves or is likely to involve the question of the 
validity of any Federal or Provincial Act, it shall exercise that power. 

(2) An application for the purposes of this section shall not be 
made except, in relation to a Federal Act, by the Advocate-general for the 
Federation and, in relation to Provincial Act, by the Advocate-General for 
the Federation or the Advocate-General for the Province. 

NOTES. 

The need for this provision was thus explained:—^“This is a provision to try, as 
far as possible to mitigate the inconvenience which may arise from the possibility 
of the validity of an Act, being challciiged. In order to minimise the inconvenience 
caused by possible litigation on those grounds, this is inserted to give the Higli Court 
the power to call up cases for its decision. It is an attempt to mitigate, though they 
cannot be removed, the inconvenience arising from this situation by requiring the 
High Court in each Province in appropriate cases on the application through its 
Advocate-General of the Federal or I’rovincial Government, as the case may be, to 
exercise the powers which they already possess to take on their own file and decide 
any case m which the question of the validity of any Federal or Provincial Act, has 
been raised as an issue”. {Pari. Deh.,^H. of L., Vol. 97, Col. 1271). 

The substantive power of the High Courts to transfer cases to themselves is 
contained in S. 24, C.P.C. in regard to> civril'suits and appeals, (also Clause 13 of the 
Letters Patent as regards original civil suits), and S. 526 of the Criminal Procedure 
Code in regard to cases pending in the inferior Criminal Courts. 

The section does not confer on the High Courts any new jurisdiction to transfer, 
but enacts an obligation to transfer to itself cases where oAerwise it would have- 
jurisdiction so to act, if the conditions required by the section are satisfied. 

Two questions arise on the construction of this section. 
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;(1) Does it apply to appeals pending in an inferior Court, or does the use of 
the expression “transfer to itself for triaV’ confine it to cases of original 
suite, in other words where, the validity of a law which was not attacked 
at the trial, is impugned in an appeal pending in a subordinate Court is 
the power under this section available? It is submitted that the expression 
is comprehensive to include appeals and that the word ‘trial’ is not used in any 
technical sense, but in the generic one of ‘adjudication*. 'It however it be held that 
the disposal of an appeal docs not fall within the section, there is still nothing to 
preclude the High Court from transferring to itself the appeal, under its ordinary 
power under S. 24 C.P*C. or S. 526 Cr.P. Code. 

(2) Where a case falls within the words of this section can the power of 
transfer be exercised apart from the machinery indicated in the 2nd sub section. For 
instance S- 526, Criminal Procedure Code, enables the High Cou.'t to transfer to 
itself a case in which a question of law of unusual difficulty is> likeli to arise; and 
the question is whether an accused per^on can apply for a transfer, where the question 
of law is one which relates to the validity of an enactment? Sub-S. (2) seems to- 
be mandatory so as not to permit such an application except in accordance with the 
machinery specified in the section. 

226. (1) Until otherwise provided l>y Act of the appropriate Legisla- 
^ . ture, no High Court shall have any original 

revenuVma'tters. jurisdiction in any matter concerning the revenue, or 

concerning any act ordered or done in the collection 
thereof according to the usage and practice of the country or the law for 
the time being in force. 

(2) A Bill or amendment for making such provision as aforesaid 
shall not be introduced into or moved in a Chamber of the Federal or a 
Provincial Legislature without the previous sanction of the Governor- 
General in his discretion or, as the case may be, of the Governor in his 
discretion. 

NOTES. 

This sectKJti merely reproduces the terms of S. KXi of the Government of India 
Act, 1915. This restriction is a historical survival on the Statute book of a provision 
which had its origin in the quarrels between Warren Hastings and the Supreme Court 
and has been in existence from 21 Geo. Ill c. 70 (S. 8) and in the same form. 
The power of the Indian Legislature to remove this restriction on the original 
jurisdiction of the High Court was under the previous Government of India Act 
contained in the Fifth Schedule by which S. 106 was rendered liable to repeal or 
alteration by the Indian Legislature. 

For a recent use of this section sec Govindarajulu v. Scctfitary of Slate foi\ 
India, (1926), 50 Mad. 449=53 M.L.J. 355; and for the construction of the section. Cf. 
Alcoi'k Ashdoivn and Companv, Ltd. v. Tluc Chief Rezhnuc Authority of Bombay^ 
50 LA. 227=45 M.L.J. 592 (I’.'C.). 

c£urts^^^to*** °b^*1n proceedings in every High Court shall 

English. be in the English language. 

228. (1) The administrative expenses of a High Court, including 


Courts."*^* ° ** respect of the officers and servants of the court and 

the salaries and allowances of the judges of the court 
shall be charged upon the revenues of the Province, and any fees or other 
moneys taken by the court shall form part of those revenues. 

(2) The Governor shall exercise his individual judgment as to the 
amount to be included in respect of such expenses as aforesaid in any 
estimates of expenditure laid by him before the Legislature. 

NOTES. 

Explaining the general effect of these provisions on the High Courts, the Joint 
Parliamentary Committee stated:—“Their constitution will, as at present, be lai(£ 


all salaries, allowances and pensions payable to or in 
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down ill the Constitution Act and the appointments to them will remain with the 
•Crown; the Constitution Act will, moreover, itself regulate more precisely than at 
present the nature and extent of the superintendence to be exercised by a High Court 
over the subordinate Courts of the Province—the nature and extent, in fact, of what 
may be described as their administrative jurisdiction. No change will be made in 
their relations with the Provinces in regard to the administrative questions affecting 
their establishment and buildings, except that the Calcutta High Court will henceforth 
•have relations in these respects with the Bengal Government direct and not, as at 
present, with the Central Government (which, even as matters stand, naturally 
consults the Bengal (kuernment upon any proposals laid before it by the Court) ; 
but the supply required by the High Court will be determined by the Governor after 
consultation with his Ministers, and will not be subject to the vote of the Provincial 
Legislature. As regards the juridical jurisdiction of the High Courts, in so far as 
this depends—as it mainly docs depend—upon provisions of Indian enactments, it will 
henceforth be determined by enactments of that Legislature which is competent to 
regulate the subject in respect of which ((ucstions of the High Court’s jurisdiction 
arise: that is to say, it will be for the Federal Legislature alone to determine the 
jurisdiction of the High Court in respect of any matter upon which that Legislature 
has exclusive power to legislate, for the Provincial Legislature to determine the 
jurisdiction of its High Court in respect of any exclusively provincial subject, and 
for both to determine (subject to the principles governing legislation in the concurrent 
field) in respect of any matter on which both Legislatures are competent to legislate. 
It will thus be seen that the High (Dourts, under our proposals will be institutions 
which will n( i accurately be described as either fcderalised or provincialised.** 
(J.P.C Rep., para. 335). 

The e.xpenscs are “charged on the revenues of the Province” and arc therefore 
not volablc. 


229. (1) His Majesty, if the Chamber or Chambers of the Legisla- 
Power of His of Province present an address in that 

Majesty to constitute behalf to the Governor of the Province for submis- 
or reconstitute High sion to His Majesty, may by letters patent constitute 
oMent letters ^ High Court for that Province or any part thereof 

® or reconstitute in like manner any existing High 

Court for that Province or for any part thereof, or, where there are two 
High Courts in that Province, amalgamate those courts. 

(2) Where any Court is reconstituted, or two Courts are amalga¬ 
mated, as aforesaid, the letters patent shall provide for the continuance 
in their respective offices of the existing judges, officers and servants of 
the Court or Courts, and for the carrying on before the reconstituted 
Court or the new Court of all pending matters, and may contain such 
other provisions as may appear to His Majesty to be necesssary by reason 
of the reconstitution or amalgamation. 

NOTES. 

This section is a reproduction of S. 113 of the former Government of India 
Act, with this modification that an address for the Chamber or Chambers of the 
Legislature is requisite before His Majesty’s power could be exercised. The 
Provinces which do not now possess a “High Court” as defined by S. 219 are Assam 
and Orissa; and the United Provinces has two "High Courts”, vis-, the High Court 
of Allahabad and the Cliief Court of Oudh. 


230. (1) His Majesty in Council may, if satisfied that an agreement 
. in that behalf has been made between the Govern- 
ments concerKd, extend the jurisdiction of a High 
Courts. Court in any Province to any area in British India 

not forming part of that Province, and the High 
Court shall thereupon have the same jurisdiction in relation to that area 
as it has in relation to any other area in relation to which it exercises 
jurisdiction. 
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(2) Nothing in this section affects the provisions of any law or 
letters patent in force immediately before the commencement of Part III 
of this Act empowering any High Court to exercise jurisdiction in relation 
to more than one Province or in relation to a Province and an area not 
forming part of any Province. 

(3) Where a High Court exercises jurisdiction in relation to any 
area or areas outside the Province in which it has its principal scai, nothing 
in this Act shall be construed— 

(a) as empowering the Legislature of the Province in which the 
Court has its principal seat to increase, restrict or abolish that jurisdiction; 
or 

(b) as preventing the Legislature having power to n'.ake laws in 
that behalf for any such area from passing such laws with respect to 
the jurisdiction of the court in relation to that area as it would be 
competent to pass if the principal scat of the court wxre in that area. 

NOl'ES. 


This section was explained in Parliament thus‘’T1n< section reproduces 
substantially S. 109 of the existing Act* It pro\ide» that where, the High Court 
exercises jurisdiction in relation to an area outside the Province in which it has its 
principal scat, then this Act, shall not lie interpreted as empowering the legislature 
of that Province to increase or restrict the jurisdiction of the Court, or prevent the 
Legislature from having power to make laws for that area. The Legislature having 
power to make laws for the area can pass laws in regard to the jurisdiction of the 
Court. The clause ensures that the arrangement now in force in Bengal and Assam 
shall not be terminated except, say, on the initiative of the Assam Government”. 
{Farl. Dtb., Vol. 300, Cols. 296^7). 


231. (1) Any judge appointed before the commencement of Part 
„ . 1 j c • III of this Act to any High Court shall continue 

® in office and shall be deemed to have been appointed 
under this Part of this Act, but shall not by virtue 
of this Act, be required to relinquish his office at any earlier age than 
he would have been required so to do, if this Act had not been passed. 


(2) Where a High Court exercises jurisdiction in relation to 
more than one Province or in relation to a Province and an area not 
forming part of a Province, references in this chapter to the Governor 
in relation to the judges and expenses of a High Court and references to 
the revenues of the Province shall be construed as references to the 
Governor and the revenues of the Province in which the Court has its 
principal scat, and the reference to the approval by the Governor of 
rules, forms and tables for subordinate courts shall be construed as a 
reference to the approval thereof by the Governor of the Province in 
which the subordinate court is situate, or, if it is situate in an area not 
forming part of a Province, by the Governor-General. 


NOTES. 

Sub'S. (2),—This sub-section would cover the case of the new Province of 
Orissa—over which the Patna High Court exercises jurisdiction under part IV of the 
Government of India (Constitution of Orissa) Order 1936. 
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PABT X. 

The Services of the Crown In India. 

CHAPTER I. 

Defence Services. 

232. The pay and allowances of the Commander-in-Chief of His 

p „ , _ Majesty’s Forces in India and the other conditions 

mander-in-Chief. service shall be such as His Majesty in Council' 

may direct. 

NOTES. 

This section comes into force only with the establishment of the Federation. 
Government of India (commencement, etc.). Order 1936- Rule 3 (2). 

Under the Act of 1919, the salary and allowances were fixed by the Act itself. 
(See S. «S and Sch. II). 

The department of “defence” is a reserved department, not subject to the control 
of the Federal Ministry. S, 11, supra. 

233. (1) His Majesty in Council may require that appointments to 
Control of His such offices connected with defence as he may specify 

Majesty as to defence shall be made by him or in such manner as he may 
appointments. direct. 

(2) Nothing in this section derogates from any power vested in 
His Majesty by virtue of any Act or by virtue of his Royal Prerogative. 

234. The power of His Majesty, and of any person authorised in 

that behalf by His Majesty, to grant commissions in 
Eligibility for com- naval, military or air force raised in India extends 
Forces.* granting of a commission in any such force to 

any person who might be, or has been, lawfully enlis¬ 
ted or enrolled in that force. 

NOTES. 

“This section has to be read with S. 8, Proviso (w) and makes it clear that 
His Majesty can grant Commissions in the Indian Forces to'subjects of Indian States 
or natives of territories adjacent to India. Commissions can be given to such 
members of the Indian Army as the Nepalese”. {ParU D^h, Vol. 300, Col. 297). 

By Cl. 3 of the Letters Patent constituting the office of tho Governor-General of 
India, authority and power is delegated to tho Governor-General to grant in the name 
of His Majesty and on His behalf "Commissions in our Naval Forces, Our Indian 
Land Forces and our Indian Air Force.” 

As to the doubts under earlier Indian Legislation of the power of the Governor- 
,General, to grant Commissions in the army, iVe Ilbcrt Govcrnmait of India p. 295 
where the matter is set out in great detail. 

235. Without prejudice to the generality of the powers conferred on 

him by this Act, the Secretary of State may, acting 
Control of .Secre- concurrence of his advisers, from time to 

peS to conditions'^^f specify what rules, regulations and orders affect- 

service. ing the conditions of service of all or any of His 

Majesty’s Forces in India shall be made only with his 

previous approval. 

NOTES. 

In all service matters the concurrence of the Secretary of States’ advisers is made 
a condition to the exercise of his powers; S. 261; this was designed as a safeguard' 
to the services and as leading to continuity of policy. The Secretary of State is a 
political official who changes with each Government, but the advisers are more 
permanent and can be expected to maintain a uniform policy. 
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236. Nothing in this Act affects any right of appeal which members of 
Saving of rights of His Majesty’s Forces in India enjoyed nntt.=diately 
appeal. before the passing of this Act, and the Secretary of 

State may entertain any such memorial fiom a meni- 
tber of those Forces as the Secretary of State, or the Secretary of State in 
Council, might previously have entertained. 


237. Any sums payable out of the revenues of the Federation in res¬ 
pect of pay, allowances, pensions or other sums pay- 
Pay, &c., of mem- able to, or in respect of, persons who are serving, or 
bers of forces to be j^^ve served, in His Majesty’s forces shall be charged 
revenues.”" Oil those revenues, but nothing herein contained shall 

be construed as limiting the interpretation of the 
general provisions of this Act charging on the said revenues expenditure 
with respect to defence. 


NOTES. 

These arc charged on the revenue of the Federation as to render them- non- 
votable, hut army policy and administration can he discussed in the legislatures for 
they are not excepted from debate under S. 34. 

238. The provisions of the three last preceding sections shall apply 
in relation to persons who, not being members of His 
Provisions as to Majesty's forces, hold, or have held, posts in India 
tonne" connected with the equipment or administration of 

those forces or otherwise connected with defence, as 
they apply in relation to persons who are, or have been, members of those 
forces. 


NOTES. 

Speaking of the civilian personnel in the defence services, the Joint Parliamentary 
Committee observed: “They are clearly entitled to the same kind of rights and 
protection as they now enjoy as regards their service conditions, although the 
jprotcction need not necessarily be provided in precisely the same form as that 
proposed for members of the Civil Services, since Defence personnel will not be 
affected by the constitutional changes in precisely the same way as the Civil Services 
arc likely to be affected. Nevertheless, their rights should not be left in doubt. 
Their pay and pensions would be included under the head of expenditure required 
for the reserved Department of Defence, and as such would not be submitted to the 
vote of the Legislature. There should be no room for misunderstanding on this 
point." (/.P.C. R^p. Para 295). 

239. In the appointment of oP&cers to His Majesty’s army the same 
provision as heretofore, or equal provision, shall be 
King's India cadet- made for the appointment of sons of persons who 
® have served in India in the military or civil service 

of the Crown. 

In this section the reference to persons who have served in India in 
the military or civil service of the Crown includes persons who have so 
served in Burma or in Aden before their respective separations from India. 

NOTES. 

This reproduces the provision in S. 19 (2) of the Government of India 
Act, 1915. 
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Tenure of office of 
persons employed in 
civil capacities m 
India. 


CHAPTER II. 

Civil Services. 

General Provisions. 

240. (1) Except as expressly provided by this 

Act, every person who is a member of a civil service 
of the Crown in India, or holds any civil post under 
the Crown m India, holds office during His Majesty's 


pleasure. 

(2) No such person as aforesaid shall be dismissed from the service 
of His Majesty by any authority subordinate to that by which he was 
appointed. 

(3) No such person as aforesaid shall be dismissed or reduced in 
rank until he has been given a reasonable opportunity of showing cause 
against the action proposed to be taken in regard to him: 

Provided that this subsection shall not apply— 

(a) where a person is dismissed or reduced in rank on the ground 
of conduct which has led to his conviction on a criminal charge; or 

(&) where an authority empowered to dismiss a person or reduce 
him in rank is satisfied that for some reason, to be recorded by that 
authority in writing, it is not reasonably practicable to give to that 
person an opportunity of showing cause. 

(4) Notwithstanding that a person holding a civil post under the 
Crown in India holds office during His Majesty's pleasure, any contract 
under which a person, not being a member of a civil service of the Crown 
in India, is appointed under this Act to hold such a post may, if the Gov¬ 
ernor-General, or, as the case may be, the Governor, deems it necessary in 
order to secure the sevices of a person having special qualifications, 
provide for the payment to him of compensation if before the expiration 
of an agreed period that post is abolished or he is, for reasons not con¬ 
nected with any misconduct on his part, required to vacate that post. 


NOTES. 


Tenure of Office of Civil Servants.—^This section reproduces in substance 
the provisions of S. 96-B of the Government of India Act, 1919. The slight 
variations in the language of the opening words of this section compared 
with the old section serve to emphasise that the tenure of all civil 
services is at pleasure, if ever it was open to doubt. The use of the words 
“subject to the provisions of this Act and the rules made thereunder” before 
specifying the tenure gave rise to the argument in Venkata Rao v. Secretary of 
State, (1937) 1 M.L.J. 529=64 t-A. 55, that the Statute gave servants of the Crown 
a right enforceable by action to hold office in accordance with the rules and that they 
could only lie dismissed as provided by the rules and in accordance with the procedure 
prescribed thereby. Their Lordships of the Judicial Committee negatived this 
contention observing: "S. 96-B in express terms states that office is held at pleasure. 
There is therefore no need for the implication of this term and no room for its 
exclusion. The argument for a limited and special kind of employment during 
pleasure but with an added contractual term that the rules are to be observed is at 
once too artificial and too far-reaching to commend itself for acceptance”. (See 
Venkata Rao v. Sect^ftary of State. 1937, T M-L-J. 529 (535): 64 I.A. 55). The 
omission of those words from the section makes it clear that the tenure is an 
unriualified one at pleasure. The exceptions provided for in the opening words 
relate to' the office of Judges of thelHigh Courts and the Federal Court, and of the 
Auditor-General of India and the Auditor-General of Home Accounts whose tenure 
of office is during good behaviour and who are removable only on the ground of 
misbehaviour or infirmity of mind or body if the Judicial Committee of the Privy 
Council on reference being made to them by His Majesty report that the official ought 
in any such ground to be removed. 
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Sub-S. (2),—If a person not competent to dismiss purports to do so the 
resulting act is void and inoperative. See Rangacharx v. Secretary of State, (1937 
I M.L.J. 515^64 I.A. 40). Nor can rules be validly made which purport to confer 
upon authorities inferior to the appointing authority, power to distpiss. (Ibid). 

Sub-S. (3).—This enacts in the Statute the main part of Rule 55 of die Secretary 
of State’s Classification and Discipline rules. 


P . , 241. (1) Except as expressly provided by this 

coSSs^of servkc. Act, appointments to the civil services of, and civil 
posts under, the Crown in India, shall, after the com¬ 
mencement of Part III of this Act, be made— 

(o) in the case of services of the Federation, and posts in connec¬ 
tion with the affairs of the Federation, by the Governor-General or such 
person as he may direct; 

(6) in the case of services of a Province, and posts in connection 
with the affairs of a Province, by the Governor or such person as he may 
direct. 


(2) Except as expressly provided by this Act, the conditions of 
service of persons serving His Majesty in a civil capacity in India shall, 
subject to the provisions of this section, be such as may be prescribed— 

(a) in the case of persons serving in connection with the affairs of 
the Federation, by rules made by the Governor-General or by some person 
or persons authorised by the (lOvernor-General to make rules for the 
purpose ; 

(b) in the case of persons serving in connection with the affairs of 
a Province, by rules made by the Governor of the Province or by some per¬ 
son or persons authorised by the Governor to make rules for the purpose: 

Provided that it shall not be necessary to make rules regulating the 
conditions of service of persons employed temporarily on the terms that 
their employment may be terminated on one month’s notice or less, and 
nothing in Ihi.s subsection shall be construed as requiring the rules regulat¬ 
ing the conditions of service of any class of persons to extend to any 
matter which appears to the rule-making authority to be a matter not 
suitable for regulation by rule in the case of that class. 

(3) The said rules shall be so framed as to secure— 

(o) that, in the case of a person who before the commencement of 
Part III of this Act was serving His Majesty in a civil capacity in India, 
no order which alters or interprets to his disadvantage any rule by which 
his conditions of service are regulated shall be made except by an autho¬ 
rity which would have been competent to make such an order on the eighth 
day of March, nineteen hundred and twenty-six, or by some person 
empowered by the Secretary of State to give directions in that respect ,* 

(i) that every such person as aforesaid shall have the same rights 
of appeal to the same authorities from any order which— 

(i) punishes or formally censures him; or 

(ii) alters or interprets to his disadvantage any rule by which his 
conditions of service arc regulated; or 

(iii) terminates his appointment otherwise than upon his reaching 
the age fixed for superannuation, 

as he would have had immediately before the conimencent of Part 
III of this Act, or such similar rights of appeal to such corresponding 
authorities as may be directed by the Secretary of State or by some 
person empowered by the Secretary of State to give directions in that, 
respect; 
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(c) that every other person serving His Majesty in a civil capacity 
in India shall have at least one appeal against any such order as aforesaid, 
not being an order of the Governor-General or a Governor. 

(4) Notwithstanding anything in this section, but subject to any 
other provision of this Act, Acts of the appropriate Legislature in India 
may regulate the conditions of service of persons serving His Majesty in a 
civil capacity in India, and any rules made under this section shall have 
effect subject to the provisions of any such Act: 

Provided that nothing in any such Act shall have effect so as to 
deprive any person of any rights required to be given to him by the pro¬ 
visions of the last preceding subsection. 

(5) No rules made under this section and no Act of any Legislature 
in India shall be construed to limit or abridge the power of the Governor- 
General or a Governor to deal with the case of any person serving His 
Majesty in a civil capacity in India in such manner as may appear to him 
to be just and equitable: 

Provided that, where any such rule or Act is applicable to the case 
of any person, the case shall not be dealt with in any manner less favour¬ 
able to him than that provided by that rule or Act. 

NOTES. 

Recruitment of Public Servants and Conditions of Service. 

“All the powers of the Provincial Governments, including the power to recruit 
public >crvants and to re.^ulatc their conditions of service, will be derived no longer 
by devolution from the Government of India, hut directly by delegation from' the 
Crown, ue-, directly from the same source as that from which the Secretary of State 
derives his powers of recruitment. The Provincial Services, no less than the Central 
Services and the Secretary of State’s Services will, therefore, be essentially Crown 
.Services, and the efficiency and morale of those Services will largely depend in the 
future on the development in India of the same conventions as have grown up 
in England. 

“But, if such conventions are to develop in India as in England, they must be 
developed from the. same starting-point, from a recognition that the Governor, as the 
personal representative of the Crown and the head of the Executive Government, has 
a special relation to all the Crown Services. He will, indeed, be generally bound to 
act m that relation on the advice of his Ministers, subject to his special responsibility 
for the rights and legitimate interests of the Services, but his Ministers will be no 
less bound to remember that advice on matters affecting the organisation of the 
permanent executive services is a very different thing from advice on matters of 
legislative; policy, and that the difference may well affect both the circumstances and 
the form in which advice is tendered. We think therefore that the Constitution 
should contain in its wording a definite recognition of the Governor-General 
and the Governors respectively as, under the Crown the heads of the Central (as 
distinct from All-India) and Provincial Services- Appointments, to these Services 
W'ould accordingly run in the name of the Governor-General and Governor respectively, 
and it would therefore follow that no public servant appointed by the Governor- 
General or Governor will be subject to dismissal, save by order of the Governor- 
General or Governor.” (J.P.C. Rep. I’aras. 291-92). 

Sub-S. (1).—Express provision to the contrary is contained in Ss. 244 and 245, 
under which recruitment even in the transferred departments are continued in the 
hands of the Secretary of State in so far as they relate to the Indian Civil Service, 
the Indian Medical Service, and the Indian Police .Service and an option is reserved to 
the Secretary of State to appoint persons to the Irrigation Department. Subject 
to these services and appointments, the Federal and the Provincial Governments are 
given freedom to recruit their own officers. 

This sub-section deals with the regulation of the conditions of Service. Even 
in regard to officers recruited by the Secretary of State, the Federal or Provincial 
•Government and Legislature as the case may be, ha\ e pow'cr to prescribe the conditions 



S. 242] 


The Government of India Act, 1935. 


257 


*ji thiir Services provided they do not relate to paj-, lea\e, pinsums and rights hi regard 
to medical attendance [S. 247 (1)] or contravene the rules madi l)v the Secretary of 
State under S. 247 (2) in regard to the matters t numerated in that '•ubsection, 
and the general principles set forth in suh-S. (3) herein. 

Sub-S. (2).—“The power to regulate the conditions of service of officers not 
appointed by the Secretary of State, has since 1926 been delegated to the Government 
of India in the case of Central Services and to Provincial (ioveniments in the case 
of Provincial Services.” (J.P.C. Rep. Para. 289), Cf. Civil Services (Governor’s 
IVovinces) Delegations Rules 1926. 

Sub-S. (3) (a) and (b).—^Thesc apply to persons already in svrvicc at the 
commencement of the Act and Cl- (r) to new entrants. Cl. (a) embodies in statutory 
form the existing rule 9 of the Classification and control, etc., rules made by the 
.Secretary of State applicable to all existing services; Clause (b) d) reproduces the 
substance of rule 56 while (h) docs the same in regard to Rule 58 a and h; (m) relates 
to abolition of posts in regard to which compare Rule 46 (1) Proviso (2). 

Sub-Cl. (c ).—Cf Rule .54 proviso regarding .Subordinate Services. 

Sub-S. (4).—The same powers subject to the same limitations an conferred 
on the Legislature as on the (xecutive. 

Sub-S. (5) .—This correspond}, to suh-S- (.5j of .S. of the previous •\ct 

with the substitution of the Governor-General .nul the Governor for the .Secretary of 
State. These expressions would mean normally the r<'dtr:'.l or Provincial Ministry, 
though by reason of the ‘special responsibility’ of the Gtoernor-Gcneral and the 
Governor to secure to persons in the public service rights provided by or under 
this Act and the safeguarding of their legitimate interests, they have power to ovir- 
rttlc their Mini.sters, 


242. (1) In its application to appointments lo, and to persons serving 
. , ^ , in, the railway services of the Federation, the last 

cedmfs?ctrnto fa'u- preceding section shall have effect as if for any 
way, customs, postal reference to the Governor-General in paragraph (o) 
and telegraph scr- of subsection (1), in paragraph (^o) of subsection 
vices, and officials of ^2) and in subsection (5) there were substituted 
a reference to the Federal Railway Authority. 

(2) In framing rules for the regulation of recruitment to superior 
railway posts, the Federal Railway Authority shall consult the Federal 
Public Service Commission, and in recruitment to such posts and in re¬ 
cruitment generally for railway purposes shall have due regard lo the past 
association of the Anglo-Indian community with Railway services in 
India, and particularly to the specific'class, character and numerical percen¬ 
tages of the posts hitherto held by members of that community and the re¬ 
muneration attaching to such posts, and shall give effect to any instructions 


which may be issued by the Governor-General for the purpose of securing, 
so far as practicable to each community in India a fair representation in 
the railway services of the Federation, but, save as aforesaid, it shall not 
be obligatory on the Authority to consult with, or otherwise avail them¬ 
selves of the services of, the Federal Public Service Commission. 


(3) In framing the rules for regulation of recruitment of posts in 
the customs, postal and telegraph scrices, the Governor-general or person 
authorised by him in that behalf shall have due regard to the past associa¬ 


tion of the Anglo-Indian community with the said services, and particular¬ 
ly to the specific class, character and numerical percentages of the 
posts previously held in the said services by members of the said com¬ 
munity and to the remuneration attaching to such posts. 

(4) In its application to appointments to, and to persons serving on, 
the staff attached to the Federal Court or the staff attached to a High 
Court, the said section shall have effect as if, in the case of the Federal 
Court, for any reference to the Governor-General in paragraph (a) of sub¬ 
section (1), in paragraph (o) of subsection (2) and in subsection (5) 
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there were substituted a reference to the Chief Justice of India and as if, in 
the case of a High Court, for any reference to the Governor in paragraph 
{b) of subsection (1), in paragraph (6) of subsection (2) and in subsection 
(5) there were substituted a reference to the chief justice of the court: 
Provided that— 

(o) in the case of the Tedcral Court, the Governor-General and, in 
the case of a High Court, the Governor may in his discretion require that 
in such cases as he may in his discretion direct no person not already 
attached to the court shall be appointed to any office connected with the 
court save after consultation with the Federal Public Service Commission, 
or the Provincial Public Service Commission, as the ca.se may be ; 

(6) rules made under the said subsection (2) by a chief justice shall, 
so far as they rcl.itc to salaries, allowances, leave or pensions, lequire the 
approval of the Governor-General or, as the case may he. the Governor. 

NOTES. 

Anglo-Indians.—.Speaking of the position of the .Viiglo-liulian Conniiunity in 
the services, the Joint I’arliamentary Ginnmttec remarked;—“We have inquired 
whether any provision in the Constitution Act is ilcsirahle in order to secure to a small 
community, which has cslahlishcd a strong claim to consideration by its history and 
its record of public service, the maintenance of the special position in sonic of the 
i’ublic Services, which .t has won by its own elTorts. We recall that the Services 
Suh-Commiltcc the First Round Table Conference recommended that .special 
considcralioii .should be given to the claims of this community for employment in the 
services; and wc have notcil with satisfaction the resolution of the Home Depart¬ 
ment of the Government of India, dated July 4th, announcing new rules for the 
determination and improM-ment of the representation of minorities in the Fiihlic 
Services. Jn accordance with this resolution the claims of Anglo-Indians and 
domiciled Europeans who at present obtain rather more than 9 per cent, of the Indian 
vacancies in the Gazetted railway posts, for which recruitment is made on an All- 
India basis, will be considered when and if their share falls below 9 per cent, while 8 
per cent- of the railway subordinate posts filled by direct recruitment will he reserved 
for Anglo-Indians and domiciled Europeans. We arc of opinion that a reference 
should he included in the Instruments of Instructions of the Governor-General and 
Governors to the fact that the legitimate interests of minorities include their due 
representation in the Public Services. It would, of course, be incumbent on the 
Governor-General and Governors, in the discharge of their special responsibility for 
the legitimate interests of minorities, to see that no change was made in the percen¬ 
tages prescribed in the above mentioned resolution without their approval,” (J.P.C. 
Rep. para. 321). 

The Original Bill. Clause 231. did not single out the Anglo Indian Community for 
special mention nor did it deal with the Post & Telegraph Departments in this 
connection—but merely laid dowai in general tcirns the obligation of the Railway 
Authority to give effect to instructions which ma> be issued by the Federal Govern¬ 
ment for the purpose of securing, so far as practicable, to rack community a fair 
representation in the Railway services of the Federation. 

This sub-section however crystallises in statutory form the resolution of the 
Government of India of the 4lh July, 1934. 

Sub-S. (4). —This sub-scction vests in general the right to make appointments 
to the Staff of the Federal Court and the High Courts to the respective heads of the 
Court. But this is subject to the Governor-General or Governor requiring the Chief 
Justice to consult the relative Public Service Commission before making appointments 
sec Proviso (a). 

243 Notwithstanding anything in the foregoing provisions of this 
chapter, the conditions of service of the subordinate 
Special provisions ranks of the various police forces in India shall be 
as to police. such as may be determined by or under the Acts 

relating to those forces respectively. 
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NOTES. 

S. 243.— Mt- Butler said;—“The Section states that, notwithstanding anything 
that has gone before in this Chapter, the conditions of service in the subordinate 
ranks of the various police ff>rces shall be such as may be determined by or under 
the Acts relating to those forces. Of course, the members of the senior branches 
will be appointed by the Secretary of State. Police Acts cannot be altered without 
the previous sanction of the (iovernor or Covcrnor-Oeneral in their discretion (See 
S. 108 (1) (d) and (2) («) ). It is those Acts which control the recruitment and 
conditions of service of the subordinate ranks referred to in the section.” i Par. Deb- 
l^ol. 300 col. 582). 

Recruitment by Secretary of State and provisions as to certain posts. 

244. (1) As from the commencement of Part HI of this Act appoint- 
^ ^ . , ments to the civil services know.n as the Indian t ivil 

by Secretary^^orsta^te .‘service, the Indian Medical Service (Civil), and the 
Indian Police Service (which last mentioned service 
shall thereafter be known as “the Indian Police’’) shall, until Parliament 
otherwise determines, be made b> the Secretary of State. 

(2) Until Parliament otherwise determines, the Secretaiy of 
State may also make appointment.s to any service or services which at any 
time after the said date he may deem it necessary to establish for the pur~ 
pose of securing the recruitment of suitable persons to fill civil posts in 
connection with the discharge of any functions of the Governor-General 
which the Governor-General is by or under this Act required to exercise 
in his discretion. 

(3) The respective strengths of the said services shall be such as 
the Secretary of Slate may from time to time prescribe, and the Secretary 
of State shall in each year cause to be laid before each House of Parlia¬ 
ment a statement of the appointments made thereto and the vacancies 
therein. 

(4) It shall be the duty of the Governoi-General to keep the Secre¬ 
tary of State informed as to the operation of this section, and he may 
after the expiration of such period as he thinks fit make recommendations 
for the modification thereof. 

In discharging his functions under this subsection, the Governor- 
General shall act in his discretion. 

NOTES. 

Recruitment by the Secretary of State.—Speaking of these services the 
J. P. Committee observed: “We have found the problem of the future recruitment 
of the two principal administrative services in India, the Indian Civil Service and the 
Indian Police, among the most difficult of those with which we have had to deal. The 
appointing authority must necessarily control the main conditions of service, and if 
control remains with the Secretary of State, there will to that exteriti be a derogallion 
from the powers over the officers who are working under it which an autonomous Pro¬ 
vincial Government might expect that the Crown should delegate to it. Such a dero¬ 
gation is inevitable in the case of officers recruited by the Secretary of State before 
the establishment of the new Constition; but it was urged before us, and has been 
again emphasised by the British India Delegation in their Joint Memorandum, that 
future recruitment by the Secretary of State of Officers who serve a Provincial 
Government is incompatible with Provincial Autonomy, and that the All-India 
Services ought henceforth to be organised on a provincial basis and recruited and 
controlled exclusively by the Provincial Governments. 

“We appreciate the force of this line of argument; though we have already 
pointed out the dangerous conclusions which might be drawn from it. But the 
loyalty with which officers of the All-India Services have served the Local Govern¬ 
ments under whom they work, notwithstanding that these Services are under the 
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ctjiitrol of the Go\ eminent of India and the Secretary of State, has a long tradition 
behind it: nor has any Local Government felt difficulty in regard to maintaining 
discipline and securing full obedience of the Services on account of that control. 
•Vloreover, the evidence given before us confirmed the earlier conclusions of the 
Lee Commission and of the Statutory Commission that, with negligible exceptions, the 
officers of these services have maintained excellent relations with the Indian 
Ministers under whom they have been working. Subject to certain qualifications to 
which we refer hereafter, we are of opinion that recruitment by the Secretary of 
State for the All-India .Services, where it still continues, should come to an end 
except in the case of the Indian Civil Service and the Indian Police; the functions 
performed by members of these two Services arc so essential to the general adminis¬ 
tration of the country, and the need theiefore for maintaining a supply of recruits, 
Kiirojiean and Indian, of the highest quality is so \ilal to the stability of the new 
(Joiistitiition itself, that we could not view without gra\e apprehension an abrupt 
change in the system of recruitment for these two Services simultaneously with the 
introduction of fundamental changes in the system of Government. It is of the 
first importance that in the earlj days of the new order, and indeed until the course 
of events in the future can be more clearly foreseen, the new Constitution should not 
lie exposed to risk and hazard by a radical change in the system which has for so 
many generations produced men of the right calibre. All the iiifonnatioii wliicb v\e 
have had statisfics us that in the pnseiit circumstances only the cxi.sting system of 
recruitment is likely to attract the type of officer required, and wc have come to the 
conclusion, as proposed in the White Paper, that recruitment by the Secretary of 
State lioth to the Indian Civil Service ami the- Indian Police must continue for the 
present, and that the control of their conditions of service must remain in Ins hands. 
We have considered, but have lelt obliged to reject, the possible alternative of recruit¬ 
ment by the Governor-General in his discretion. The thangr in that case might be 
no doulit represented as one of form rather than of substance, since the Governor- 
General would be acting under directions of the Secretary of State, but for 
that very reason wc are reluctant to make «i merely formal change which might 
at this juncture have an unfortunate eflect upon potential recruits. We believe', 
however, that there is much to be said for the recruitment in India of the pre.scrihed 
proportions of Indians for the Indian Civil Service as well as for the Indian Police, 
and recommend this as a subject for coiisKlenation by His \fajesty’'; ('mv emment.'’ 
t Report Para 296-7.) 

.Speaking of the Indian Medical .Service they stated- ‘‘Under existing arrange¬ 
ments there IS no direct recruitment for the Indian Alcdical Service fCivil). 
N'acancies arc filled from among officers appointed to the Indian Medical Service 
who have had a period of military duty. Wc note the view- expressed in tin Report 
of the Services Suli-Committce of the first Round Table Conference that there shonlil 
111 future be no Civil Branch of the Indian Medical Service, and that Civil Medical 
Service should be recruited through the Public Services Commissions. The Su1>- 
Committcc however added that the Gwernments and Public Services Commissions 
in India should bear in mind the requirements of the Army and of British officials in 
India, and should take steps to recruit an adequate number of European doctors to 
their respective Medical Services and to offer such salaries as would attract a good 
type of recruit. Wc are however convinced on the information supplied to us that 
the continuance of the Civil Branch of the Indian Medical Si-rvice will provide the 
only .satisfactory method of meeting the reiiuiremeiits of the War Reserve and of 
European members of the Civil Services, and that it will he necessary for the 
Secretary of State to retain the jiowcr which he at present possesses (although 
medical matters have since 1920 Iiecn under the control of Ministers) to require the 
Provinces to employ a specified member of Indian Medical Service officers. In 
these recommendations we have not been unmindful of the natural desire of the 
Provinces to develop Medical Services entirely under their own control. But the 
requirements of the Army and of the Civil Services have an overriding claim.’’ 
(Para. 299). 

Explaining the position in Parliament it was .said: “It is proposed in the Act 
to reserve two main services: the Indian Gvil Service and the Indian Police. Wc 
regard these services as absolutely vital to the future of India, they have vital tasks 
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to perform, and in onler to fulfil these tasks we must adhere to the form of 
recruitment suggested in the Act. 

“I think it would be a mistake^ at a time when we anc introducing such vast 
changes in the Government of India> to make this immense change as well. Certain 
services have been transferred; we intend these two important services should 
remain. Following the advice we have received, we consider that it would be a 
mistake to make another big change in the method of recruiting at a time when we 
arc making these changes in the Government of India. There is no question of 
absohite finality in our decision. The Joint Select Committee recommended that 
after a certain period there should be an inquiry into the operations of these services- 
T will not develop that point, because presumably we shall have an opportunity of 
discussing the matter on a later section which provides the necessary machinery to 
operate any future change which is made. There is, therefore, this provision for a 
future enquiry”. (Par. Deb. Voh 300, Cols. 628-29'). 

Sub-S. (2).—This sub-section enables the Secretary of Slate to make recruitment 
to the reserved departments of defence .md external affairs. As to the ecclesiastic.al 
departimml, sec S. 269. ' 

Sub-S. (3).—The strength of the All-India Services was always dttermined 
by the -Secretary of State in Council, .v'ec ride 24 of the classification rules. The 
obligation to lay before Parliament a statement of \acancies ;md appointment is 
however new. 

Sub-S. (4).—This sub-section has had a curious history. The White Paper 
proposed that at the end of -S years an inquiry should be held into the question of 
future recruitment for these .services and that His Majesty's Government should 
decide the matter in the light of such an enquiry. The J. P. C. however deprecated 
the idea of fixing a definite and unalterable date for the holding of an enquiry of 
this kind. They suggested, however, that the Constitution Act should make pro- 
\isioii for the present arrangement for recruitment, etc., to be varied without an 
amending Act. Following this recommendation, Clause 2.S1 of the Bill provided that 
His Majesty in Council may transfer to such authority as may be specified in the Order 
all or any of the powers conferred on the Secretary of State with respect to the 
making of appointments. This clause was attacked by members of the Conservative 
jiarty during the Committee stage, and the Government agreed to drop the section, 
stating that they saw in principle no diflference between an alteration by Order in 
Council and by Parliamentary enactment hut that they still hclicvod that at some 
future time the recruitment would have to he vested in Indian Authorities, and that 
provision would be made at some appropriate place providing for an enquiry. The 
provision made in sub-section (4) purports to carry out that undertaking. Explaining 
the sub-section Sir* Samuel Hoare said- “The Joint Select Committee accepted the 
^ icw that, at some time in the future, an iii(juir> would he necessary into the changed 
conditions of service- It is very important, from every point of view, that we should 
make it clear that we have not abandoned the attitude that, at sometime in the firtlurc 
we have, to have an inquiry. The conditions of service are bound to change in the nature 
of things. How far those changes should react upon the actual position of civil servants 
is a question for Parliament to decide in the future. We, however, desire to make it 
clear that we contemplate an inquiry at some time in the future, -and that it is very 
important that the Secretary of State should be kept regularly informed by the 
GovernorGeneral as to the conditions in existence, and as to any changes that are taking 
place. It is on that account that I regard sub-section (4) as an integral part of the pro¬ 
posal that I am making. The proposal is, in the first place, that existing conditions go 
on until Parliament otherwise determines—and that carries out that undertaking which 
I gave—and. secondly, that the Secretary of State here should be kept regularly 
informed as to how the constitutional changes are reacting on service conditions, 
and that the Governor-General should be empowered to make recommendations to the 
Secretary of State upon the subject. The position of Parliament is not compromised. 
At the same time we make it clear, both to the House and Indians in India, that we 
have not abandoned the position maintained in the Joint Select Committee, that, in 
the nature of things, the constitutional changes must react upon service conditions 
in the future, and that that reaction most, at some time in the future, involve an 
inquiry. (Pari. Dfb. Vol. 302, Cots. 1001-1002). 
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245. Until Parliament otherwise determines, the Secretary of State 

may for the purpose of securing efficiency in irriga- 
Special provisions ^jon in any Province, appoint persons to any civil ser- 
as to irrigation. the Crown in India con¬ 

cerned with irrigation. 

NOTES. 

Irrigation Service.—It was stated in Parliament; “Under the Act of 1919 the 
Irrigation and Forestry conservancy were provincial subjects, but owing to their im¬ 
portance as far as the welfare of the peoples of India were concerned, these services 
were retained as reserved subjects under the control of the Governor and the Executive 
Council These two services in the superior grade were maintained as All-India Services 
and recruited hy tho Secretary of State. The Lee Commission in 1924 retained that 
.system and indeed laid down that for the future thq Irrigation Service should be 40 
per cent. British and that 40 per cent, of the Forestry .Service should also be British. 
The Statutory Commission and Joint Select Committee felt very strongly the neces¬ 
sity for continued European recruitment, and yet the Statutory Commission, in spite 
<if their very strongly expressed opinion, cxplicity refrained from making a recom¬ 
mendation, and merely suggested that the matter should be reconsidered.” {Pari. 
Deb. V<ol. 300, Col 584 Et-seq.) 

The original proposal in the Bill was that the Secretary of State should be given 
the power to start recruiting again for the Irrigation Service if he was satisfied that 
the Service was df tenorating through want of European officers. It was pointed out 
in the Committee that it might be no great advantage to allow the Secretary of State 
to resume recruitment when in the interval some fatal injury might have been 
inflicted on the Service. The present section give.s the Secretary of State power to 
recruit in cases where he thinks it is necessary from the beginning of the operation of 
the reforms. “He will have to judge the ca.ses on their meritst, l)Ut it docs not at all 
follow that what would be done in the case of' the Province would apply to another. 
It will, however, be his duty to satisfy himself that the recruitment conditions are 
satisfactory from the beginning of the changes." (Pari D,ch- Vol. 302, Cols. 1005-6) . 

That the appointment to the Irrigation Services is not a Statutory obligation on 
the Secretary of Slate as in the case of the .services enumerated in S. 244, is shown 
by the u.<!e of the expression “may” in this section as contrasted with “shall in the 
earliPT section. 

246. (1) The Secretary of State shall make rules specifying the 

„ , number and character of the civil posts under the 

cserve pos s. Crown (other than posts in connection with any func¬ 
tions of the Governor-General which the Governor-General is by or under 
this Act required to exercise in his discretion), which, subject to the pro¬ 
visions of this subsection, are to be filled by persons appointed by the 
Secretary of State to a civil service of, or a civil post under, the Crown 
in India, and except under such conditions as may be prescribed in the 
rules no such post shall, without the previous sanction of the Secretary of 
State— 

(а) be kept vacant for more than three months; or 

(&) be filled otherwise than by the appointment of such a person 
as aforesaid; or 

(c) be held jointly with any other such post. 

(2) Appointments and postings to the said posts (hereinafter in 
this Part of this Act referred to as “reserved posts”) shall— 

(o) in the case of posts in connection with the affairs of the Federa¬ 
tion, be made by the Governor-General, exercising his individual judgment; 

(б) in the case of posts in connection with the affairs of a Pro¬ 
vince, be made by the Governor of the Province, exercising his individual 
judgment. 
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(3) All rules made under this section shall, so soon as may be after 
they are made, be laid before each House of Parliament and, if either House 
-of Parliament within the next subsequent twenty eight days on which that 
House has sat after any such rule has been laid befoie it resolves that the 
rule shall be annulled, the rule shall thenceforth be void but without pre¬ 
judice to the validity of anything previously done thereunder or to the 
making of a new rule. 

NOTES. 

S. 246.—C/. S. 98 Government of India Act, 1915, and the list of offices reser\cd 
to the Indian Civil .Service set out in Sch. Ill of that Act. 

This section is machinery for ensuring that persons recruited by the Secretary 
of State under S. 244. arc proi ided withf appointments. 

The rules regarding the determination of the strength including the number and 
character of the jiosts of the All-lndia Services by ihc Secretary of State subject to 
temporary additions by the (jO\ern<ir-General cr the Local Government is now 
contained in “Qa«sification, etc., rules” 24 and 10. 

The provision that pusis huriic on the cadre of All-India Services shall not be 
left unfilled for more than 3 months embodies in the Statute the present “Qassification, 
etc.,” Rule 25. 

The prohibition in Cl. ib) against the appointment of anyone who is not a member 
of an “All-India Service tio posts borne on the cadre of such service, except with the 
sanction of the Sfcretarj of State” embodies in Statutory form the present 
Oassification Rule 27- 

The rules made by the Secretary of State fixing the ‘listed’ posts to which it would 
be obligatory on the part of the Goiernors and Governor-General to appoint persons 
recruited by the Secretary of State—are laid before Parliament, so that Parliament 
may have a voice in fixing the proportion of the British element of the Services. 

These rules are bevond the powers of the Indian Legislature to alter. 

no (b) (Hi). 

Sub-S. (2) —It was stated in Parliament:—“We certainly intend to include 
transfer, and wc are considering whether the word “postings” would include 
transfer”. (Pari. Deb.. Vo}. 300. Col. 637). 


Conditions of ser¬ 
vice, pensions, &c. of 
persons recruited bj 
Secretary of State- 


247. (1) The conditions of service of all per¬ 

sons appointed to a civil service or a civil post by the 
Secretary of State shall— 


(a) as respects pay, leave and pensions, and general rights in regard 
to medical attendance, be such as may be prescribed by rules to be made 
by the Secretary of State: 


(ft) as respects other matters with respect to which express provi¬ 
sion is not made by this chapter, be such as may be prescribed by rules to 
be made by the Secretary of State in so far as he thinks fit to make such 
rules, and, in so far and so long as provision is not madeby such rules, by 
rules to be made, as respects persons serving in connection with the affairs 
of the Federation, by the Governor-General or some person or persons 
authorized by the Governor-General to make rules for the purpose and, as 
respects persons serving in connection with the affairs of a Province, by 
the Governor of the Province or some person or persons authorised by the 
Governor to make rules for the purpose: 


Provided that no rule made under this subsection shall have effect so 
as to give to any person appointed to a civil service or civil post by the 
Secretary of State less favourable terms as respects remuneration or pen¬ 
sion than were given to him by the rules in force on the date on which he 
was first appointed to his service or was appointed to his post. 
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(2) Any promotion of any person appointed to a civil service or a 
civil post by ihe Secretary of State or any order relating to leave of not 
less than three months of any such person, or any order suspending any 
such person from office shall, if he is serving in connection with the affairs 
of the Federation, be made by the Governor-General exercising his indivi¬ 
dual judgment and, if he is serving in connection with the affairs of a 
Province, be made b} the Governor exercising his individual judgment. 

(3) If any such person as aforesaid is suspended from office, his 
remuneration shall not during the period of his suspension be reduced 
except to such extent, if any, as may be directed by the Governor-General 
exercising his individual judgment or, as the case may be, by the Governor 
exercising his individual judgment. 

(4) The salary and allowances of any such person as aforesaid 
shall, if he is serving in connection with the affairs of the Federation, be 
charged on the revenues of the Federation and, if he is serving in connec¬ 
tion with the affairs of a Province, be charged on the revenues of the 
Province: 

Provided that, if any such person is serving in connection with the 
railways in India, so much only of his salary and allowances shall be 
charged on the revenues of the Federation as is not paid out of the 
Railway Fund. 

(5) Pensions payable to or in respect of any such person as afore¬ 
said, and government contributions in respect of any such person to any 
pension fund or provident fund, shall be charged on the revenues of the 
Federation. 

(6) No award of a pension less than the maximum pension allow¬ 
able under rules made under this section shall be made, except in each 
case with the consent of the Secretary of State. 

(7) No rules made under this section shall be construed to limit or 
abridge the power of the Secretary of State to deal with the case of any 
person serving His Majesty in civil capacity in India in such manner as 
may appear to him to be just and equitable, and no rules made under this 
section by any person other than the Secretary of state shall be construed 
to limit or abridge the power of the Governor-General or, as the case may 
be, the Governor of a Province to deal with the case of any such person 
in such manner as may appear to him to be just and equitable: 

Provided that, where any rule made under this section is applicable 
to the case of any person, the case shall not be dealt with in any manner 
less favourable to him than that provided by the rule. 

NOTES. 

S. 247: Conditions of Service Sub-S. (1).—This section empowers the 
Secretary of 'state —(note the <listinction between the Secretary of State and 
the Secretary of State in Council) to make rules relating to the officers to be 
recruited and appoiiiitted bj him after the commencement of Part III. Under S. 276 
the existing rules made Fiy the Secretary of State in Council are continued and are 
deemed to be rules made under the appropriate provisions of this Act t.e.y in regard 
to officers recruited by the Secretary of State, under S. 247 (1). 

The power of the Secrotiiiry of Statu to make rules relating to officers appointed 
Iiefore the commencement of Part III by the Secret.iry of State in Council is contained 
in S. 250, which renders this section applicable to those officers also. 

The power of the authorities in India—^the executive or the Legislature—to 
prescribe the conditions of the Ser>'icc of officers in Civil employ under S. 241 (2) 
is subject to the rules made by the Secretary' of St4ile in regard to officers recruited! 
liy him. In regard to these services the power of the Federal and Provincial Govern- 
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ments to prescribe conditions of service is nominal merely. lit does not in any event 
extend to prescribing pay, leave, pensions or medical attendance; and even in, regard 
to other matters can exist only in so far as the Secruttary of State has not chosen 
to make rules. Under the terms of Cl. (b) rules made by him would supersede any 
made by the Government's in India. 

The proviso at the end of sub-section (1), shouhl as regards persons appointed 
by the Secretary of State who are in service at the commencement of I’art III be 
read as explained by S. 250 (3). So that whal) is guaranteed to the existing officers 
is not merely those conditions as to pay, etc-, in force at the date of their appointment, 
but those which are in force on, a future date on which the Secretary of State’s rule- 
might come into force. 

The control of the Federal and Provincial Ministry is further cut down liy tin 
provisions in sub-section (2) and (3), which is in addition to ‘he ‘‘special respon¬ 
sibility'’ of the Governor-Cicneral and (iovernor for safeguarding the “legitimate 
interests of the services.” 

Sub-S (4).—The salary and allowances art charged on the revenues of the 
Provinces or of the Federation, whichever (Ihey happen to serve and arc thii« not subject 
to the vote or control of the Legislature. This merely reproduces the earlier statutorv- 
provision, (C'/. S. 67 A (3) (fit) and (tV) and S. 72 D (tV) and (f) Government of 
India Act, 1919). 

Sub-S. (5).—The pensions of all ulliccrs recruited bv the Se'.-ni.irj of State are 
charged on the “revenues of the Federation” though S. 156 provides machiiierv for 
later adjustment between the Provincial and the Federal Revenues. 

The reason for so charging these payments, on the Revenues of the Federation may 
best be stated m the words of Sir Samuel Hoarc:—^"They (pensioiKrs) wish to sec 
in black and white th.at there r. nioncv there which c.iii be got at and which can lie 
used for the payment of pensions in any cmcrgcncv. I'ndcr the terms of the .\cl 
taking S. 14 in conjunction with the special responsibilities under S. 12. the Governor- 
General will) in his special responsibilities, act under the direction and control of the 
Secretary of State. Tho.se two sections together with S. 157 will ensure that, if 
necessary, the Secretary of State can instruct the Govcrnor-Creneral to see that the 
money is actually paid and remitted to this country. The only thing that would be 
necessary would be for an order to be given. I cannot conceive that the money will 
not be sent by the Federation to be paid into this country, hut if there is any danger, 
all that the Secretary of State has to do by the operation of S. 14, in conjunction with 
.S. 12 operating on the special rc.sponsibilities for that service and then operating on 
S. 157 is to give a simple order. Th.!! is in fact, the machinery necessary in order 
that the money shall be paid”. 

“There are various other sections to which I will refer so as to make assurance 
doubly .sure. In S. 247, these pcn.sions are charged upon the Revenues of India, and 
in Ss. 43 and 44, if the Governor-General has, through any unfortunate occurrenot. 
to obtain further money, he will be able to pass a taxing Bill enabling him to obtain 
that money in a case of emergency"- (Par/. Prb,. Vo/. 302, Co/s. 580-851. See further 
notes to S. 157) . 

Sub-S. (7).—This reproduces the residuary powers of the Secretary of State 
in regard to officersi appointed by him which was formerly contained in S. % B (5) 
of the previous (government of India Act. 

248. (1) If any person appointed to a civil service or a civil post by 

the Secretary of State is aggrieved by an order affec- 
Rights in respect of tjjjg jjjg conditions of service and on due application 
^c, ^ appea s, person by whom the order was made does not 

receive the redress to which he considers himself 
entitled, he may, without prejudice to any other mode of obtaining 
redress, complain, if he is serving in connection with the affairs 
of the Federation, to the Governor-General and, if he is serving in 
connection with the affairs of a Province, to the Governor of the Province, 
and the Governof.^General or Governor, as the case may be. shall examine 
34 
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inio the complaini and cause such action to be taken thereon as appears to 
him exercising bis individual judgment to be just and equitable. 

(2) No order which punishes or foimally censures any such person 
as aforesaid, or affects adversely his emoluments or rights in respect of 
pension, or decides adversely to him the subject-matter of any memorial, 
shall be made except, if he is serving in connection with the affairs of the 
Federation, by the Governor-General, exercising his individual judgment, 
or, if he is serving in connection with the affairs of a Province, by the 
Governor of that Province, exercising his individual judgment. 

(3) Any person appointed to a civil service or a civil post by the 
Secretary of State may appeal to the Secretary of State against any order 
made by any authority in India which punishes or formally censures him, 
or alters or interprets to his disadvantage any rule by which his conditions 
of service are regulated. 

(4) Any sums ordered to be paid out of the revenues of the Federa¬ 
tion or a Province to or in respect of any such person as aforesaid on an 
appeal made under this section shall be charged on those revenues. 


NOTES. 

Sub-S. (1).—C/. the second para of S. 96 B (i) of the Govemment o' 
India Act, 1919. 


Sub-S. (2).—^Under D(\oUition Rtile 10, the personal concurrence of the 
Governor wa.s made a requisite in the case of orders referred to in this sub-section. 

Sub-S. (3).—The appeal to the Secretary of State was formerlv provided under 
“Classification, etc-, Rule.s” 56, 57 and 58. 


249 n) If by reason of anything done under this Act the conditions 
,, .. of service of any person appointed to a civil service 

ompensa loii. ^ by the Secretary of State have been 

adversely affected, or if for any other reason it appears to the Secretary 
of State that compensation ought to be granted to, or in respect of, any 
such person, he or his representatives shall be entitled to receive from the 
revenues of the Federation, or if the Secretary of State so directs, from 
the revenues of a province, such compensation as the Secretary of State 
may consider just and equitable. 

(2) Any sum payable under this section from the revenues of the 
Federation or the revenues of a Province shall be charged on the revenues 
of the Federation or, a.s the case may be, that Province. 

(3) For the avoidance of doubt it is hereby declared that the 
foregoing provisions of this section in no way prohibit expenditure by the 
Governor-General, or, as the ca.se may be, the Governor, from the revenues 
of the Federation or a Province by way of compensation to persons who 
are .serving or have served His Majesty in India in cases to which those 
provisions do not apply. 


NOTES. 

S. 249 —The provisi«m as to the special rights herein provided for officers 
appointed by the Secretary of State was thus explained by the J.P.C.: “In addition to 
these rights and safeguards common to all members of the Public-Services, officers 
appointed by the Secretary of State are also to have a special right to such compen- 
saition for the loss of any existing right as the Secretary ofi State may consider just 
and equitable. It may be observed that some of the existing service rights of officers 
appointed by the Secretary of Slate set ouKi in Part I of Appendix VII, are conferred 
by the present Government of India Act and could only be modified or abolished by an 
amending Act; others are embodied in staitlatory rules made by the Secretary of State 
in Council. As things stand at present the latter could no doubt be taken away or 
modified at any time by the same authority; but the whole body of service rights, from 
whatever source derived, may properly be regarded as forming a single Code which the 
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members o£ the All-lndiii Services nciw serving may equitably claim slu^uld not be 
varietl (at least without a right of compensation) to their disadvantage, and we 
concur with the While I'aper proposal, which we arc glail to observe had the approval 
of the Services Sub-Committee of the First Round Table Conference. 

Further, in addition to the provision for compensation for the loss of service 
rights, it is proposed that the Secretary of State should .^c empowered to award 
compensation to any olFicer appointed by him in any other case in which he considers 
it to be just and equitable that compensation should be awarded. This is no doubt 
a. very wide and general power; but it is impossihb. to roresee and prinddc in a 
statute against all the contingencies that maj' arise in the administration of a great 
Service and we do not, therefore, dissent from the proposal. The Secretary of State 
assisted by his Advisers may be trusted to preserve a reasonable balance between the 
interests of the Services mi the one hand and th(>>e of Indian Revenue^ on the other.” 
(J.P.C. para 28S & 286). 

The benefits! of this section are .ivailabh. to existing officers as well. S. 2.S0 (1). 

When the reforms of 1919 were introduced and certain departments in the 
J’lovinces were transferred to the control of Minister, officers in tjhe following “All- 
India Services” were permitted to retire on preiportiouate pcnsion.s where they 
were not permanently emploved elitectly unde, the (iovcrnor-General in Council— 
Indian Civil, Police, Fore-st. Ediication.il, .\uriciiltiiral Engineering; Veterinary & 
Medical Services and Otticers of the Army holding other than listed posts on the 
Provincial cadre- Sec rules by the Secretary of State in Council published in the 
Government of India Home Department Notification d.ated 1st March 1924—(which 
has been subject to ame-nelments from time to time). 

Provisiotts as to persons appointed by Secretary of State in Council, 
persons holding reserved posts and commissioned officer^; in civil 
employment. 


Application of four 
last preceding sec¬ 
tions »o persons ap¬ 
pointed by Secretary 
of State in Council, 
and certain other 
persons. 


250 (1) Subject to the provisions of this 

section, the provisions ot the four last preceding 
sections and any rules made thereunder shall apply in 
relation to any person who was appointed before the 
commencement of Part HI of this Act by the Secre¬ 
tary of State in Council to a civil service of, or a civil 
post under, the Crown in India as they apply in rela¬ 
tion to persons appointed to a civil service or civil 
post by the Secretary of State. 


(2) Subject to the provisions of this section, the said sections and 
rules shall, in such cases and with such exceptions and modifications as the 
Secretary of State may decide, also apply in relation to any person who— 
(a) not being a person appointed as aforesaid by the Secretary of 
State or the Secretary of State in Council, holds or has held a reserved 


post: 


(&) holds or has held any civil post under the Crown in India and 


IS, or was when he was first appointed to such a post, an officer in His 
Majesty’s forces. 


(3) In relation to any person who was appointed before the com¬ 
mencement of Part III of this Act to a civil service of, or to a civil post 
under, the Crown in India, the provision contained in the sections afore¬ 
said that no rule as to conditions of service shall have effect so as to give 
any person less favourable terms as regards remuneration or pension 
than were given to him by the rules in force on the date on which he was 
first appointed to his service or was appointed to his post, shall be 
construed as a provision that no such rule shall have effect so as to give 
any person less favourable terms as respects the said matters than were 
given to him by the rules in force immediately before the coming into 
operation of the rule. 
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(4) In its application, by virtue of this section, to persons serving in 
the railway services of the Federation, the second of the four last prece¬ 
ding sections (which relates to the conditions of service, pensions, &c., of 
persons recruited by the Secretary of State) shall have effect as if for any 
reference to the Governor-General in paragraph (&) of subsection (1) 
thereof and in subsections (2), (3) and (/) thereof there were substi¬ 
tuted a reference to the Federal Railway Authority. 

(5) Any liability of the Federation or of any Province to or in 
respect of any person appointed before the commencement of Part III of 
this Act by the Secretary of State in Council to a civil service of, or a civil 
post under, the Crown in India, being a liability to pay a pension granted 
to or in respect of any such person or any other liability of such a nature 
as to have been enforceable in legal proceedings against the Secretary of 
State in Council if this Act had not been passed, shall, notwithstanding 
anything in this Act, be deemed, for the purposes of the provisions of 
Part VII of this Act relating to legal proceedings, to be a liability arising 
under a statute passed before the commencement of Part III of this Act. 

NOTES. 


S. 250—Secticiii 247 enables the Secrctarj- of State to frame rules for the 
cotnlitioii? of Service' of persons to be recrnUed by him under Ss. 244 and 245, i.e-, in 
regard to those who are appointed after the commencement of the Part III of the .\ct. 
That would be apparent from the use of the expression, "the Secretary of State" 
in S. 217 as distinguished from the "Secretary of State in Council'’ which is thei 
nomenclature of the appointing authority prior to April, 1W7. 

This section enaldes the Secretary of State tla frame rules for persons already in 
scriice and contimits the power he .already had in regard to them under S. 96-B and 
the Classification rules. 

Sub-S. (2) permits the application of these rules to persons holding what 
arc known as "listed” posts (Cf. Schedule HI toi the Government of India Act, 1919) 
the rules applicable to oiTicers appointed by the Secretary of State- 

Sub-S (3) is designed to perpetuate to person,, alread> in ser\ice 
appointed by the Secretary of State in Council or holding listed posts—the extra salary 
and allowances, etc., sanctioned to them as a result of the recommendations of the 
Lee Commission. And they seem to be placed on a more secure footing than even 
under S. 96 B. 


Special provisions as to staffs of the High Commissioner for India and 
the Auditor of Indian Home Accounts. 

251. The provisions of this Part of this Act shall apply in relation to 
appointments to, and to persons serving on, the staffs 
Staff of High Qf High Commissioner for India and the Audi- 

Commissioner and r t ,• tt a ^ -r ■ e 

Auditor of Indian Indian Home Accounts as if the service of 

Home Accounts members of those staffs were service rendered m 

India: 

Provided that— 


(o) appointments to the staff of the Auditor of Indian Home 
Accounts shall be made by him subject, as respects numbers, salaries and 
qualifications, to the approval pf the Governor-General in his discretion; 
and 

(6) in relation to that staff the functions of the Governor-General 
under this Part of this Act shall be exercised by him in his discretion. 


NOTES. 

S. 251.—Explaining the reason for the proviso, .SVr Samiiel Hoare said:—“I 
think there arc particular reasons why these appointments should be made by the 
Governor-General in his discretion. In the case of appointments to the staff of the 
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Aiuhtor, of Indian Home Accounts, the staff will, 1 suppose, be mainly British, and 
that may be to some extent a justiffcatiun for this form of appointment. There is 
another reason, which is even stronger. This department will be doing work outside 
the work connected with the departments of the responsible Ministers in India. For 
instance, the Auditor of Home Accounts will audit the accounts of the reserved 
dcparlmcnts, the political departments, and so on, for which the Governor-General 
is responsible in his discretion. That being so, I think it is essential that the appoint¬ 
ments should be in the discretion of the Governor-General, in view of the fact that, as 
I have said, two sets of work will be done by these officials on the one hand, on behalf 
of the responsible Government and on the other hand on l>ehalf of the Governor- 
General and the India Office”. (Pari. Deb-, Vol- 300, Col. 738). 

252. (1) All persons who immediately before the commencement of 

Part III of this Act were members of the staff of the 
Conditions of High Commissioner for India, or members of the 
service of existing of the Auditor of the accounts of the Secretary 

mtssioner and Audi- State in Council, shall continue to be, or shall be- 

tor of Indian Home come, members of the staff of the High Commissioner 
Accounts. for India or, as the case may be, of the Auditor of 

Indian Home Accounts. 

(2) All such persons as aforesaid shall hold their offices or posts 
subject to like conditions of service as to remuneration, pensions or other¬ 
wise, as theretofore, or not less favourable conditions, and shall be entitled 
to reckon for purposes of pension any service which they would have been 
entitled to reckon if this Act had not been passed. 

(3) The salaries, allowances and pensions payable to, or in lespect 
of, such of the persons aforesaid as were members of the staff of the 
Auditor of the accounts of the Secretary of State in Council shall be 
charged on the revenues of the Federation, and the salaries, allowances 
and pensions payable to, or in respect of, other such persons as aforesaid 
shall be so charged in so far as those salaries, allowances and pensions 
would, but for the passing of this Act, have been payable without being 
submitted to the vote of the Legislative Assembly of the Indian Legisla¬ 
ture. 


Special Provisions as to Judicial 0 fleers. 

Judges of the 253. (1) The provisions of this chapter shall 
Federal Court and not apply to the judges of the Federal Court or of 
High Courts any High Court: 

Provided that— 

(o) for the purposes of this section a member of any of the civil 
services of the Crown in India who is acting temporarily as a judge of a 
High Court shall not be deemed to be a judge of that court: 

(&) nothing in this section shall be construed as preventing the 
Orders in Council relating to the salaries, leave and pensions of judges of 
the Federal Court, or of any High Court, from applying to such of those 
judges as were, before they were appointed judges, members of a civil 
service of the Crown in India, such of the rules relating to that service as 
may appear to His Majesty to be properly applicable in relation to them: 

(c) nothing in this section shall be construed as excluding the 
office of judge of the Federal Court or of a High Court from the 
operation of the provisions of this chapter with respect to the eligibility 
for civil office of persons who are not British subjects. 

(2) Any pension which under the rules in force immediately 
before tlw commencement of Part HI of this Act was payable to or 
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in respect of any person who, having been a judge of a High Court 
within the meaning of this Act or of the High Court at Rangoon, retired 
before the commencement of the said Part III shall, notwithstanding any¬ 
thing in this Act or the Government of Buima Act, 1935, continue to be 
payable in accordance with those rules and shall be charged on the revenues 
of the Federation. 

(3) Any liability of the Federation or of any Province to or in res¬ 
pect of any person who is, at the commencement of Part III of this Act, a 
judge of a High C'outt within the meaning of this Act, or to or in respect 
of any such person as is mentioned in subsection (2) of this section, being 
a liability to pay a pension granted to or in respect of any such person or 
any other liability of such a nature as to have been enforceable in legal 
proceedings against the Secretary of Stale in Council if this Act had 
not been passed, shall, notwithstanding anything in this Act or the Govern¬ 
ment of Burma Act, 1935, be deemed for the purposes of the provisions of 
Part Vll of this Act relating to legal proceedings, to be a liability arising 
under a statute passed before the commencement of Part HI of this Act. 


254. (1) Appointments of persons to be, and the posting and pro- 

. .. motion of, district judges in any Province shall be 

District judges, i<cc jjj^de by the Governor of the Province, exercising his 
individual judgment, and the High Court shall be consulted before a recom¬ 
mendation as to the making of any such appointment is submitted to the 
Governor. 


(2) A person not already in the service of His Majesty shall only 
be eligible to be appointed a district judge if he has been for not less than 
five years a barrister, a member of the Faculty of Advocates in Scotland, 
or a pleader and is recommended by the High Court for appointment, 

(3) In this and the next succeeding section the expression “district 
judge” includes additional distiict judge, joint district judge, assistant 
district judge, chief judge of a small cause court, chief presidency magis¬ 
trate, sessions judge, additional sessions judge, and assistant sessions judge 


NOTES. 

S. 254: Recruitment and Appointment of District Judges.—This section 
carries out the recommendation of the Joint Parliamentary Committee in regard to 
the recruitment and appointmint of District Judges- 

The Joint Parliamentary Committee obsers'e: 'Tn the case of District Judges 
or additional District, Judges, first appointment should, if the candidate is a member 
of the Indian Civil Service, be made by the Governor on the recommendation of the 
Minister, after consultation with the High Court. A recommendation by the Minister 
for the appointment of a member of the subordinate judicial service should only be 
made with the approval of the Public Service Commission and of the High Court. A 
recommendation for a direct appointment from the Bar should be made from among 
persons nominated by the High Court, subject to any general regulations in force 
regarding communal proportions. A District Judge should only be promoted (except 
in the case of automatic time scale promotions) on a recommendation by the Minister 
after consultation with the High Court; and the same rule should apply to postings. 
In all the cases covered by this paragraph we think that the Governor should have a 
discretion to reject a recommendation if he does not concur with it”. (J.P.C. Rep. 
para 34). 

Sub-S. (3).—The offices of Chief Judge of the Small Cause Court, Chief 
Presidency Magistrate and Assistant Sessions Judge did not find a place in the 
suh-.section in the original Bill, but were added during the Committee stage. 
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255. (1) The Governor of each Province shall, after consultation 

. . With ihe Provincial Public Service Commis!?-on and 
judiciafservice. Court, make rules clefininfj the standard 

of qualifications to be attained bj' persons desirous of 
entering the subordinate civil judicial service of a Province 

In this section, the expression “subordinate civil jiidicia! service” 
means a service consisting exclusively of persons intended lo fill civil 
judicial posts inferior to the post of district judge. 

(2) The Provincial Public Service Commission for each I’rovince, 
after holding such examinations, if any, as the Governor may think neces¬ 
sary, shall from time to time out of the candidates for appointment to the 
subordinate civil judicial service of the Province make a list or lists of the 
persons whom they consider fit for appointment to that service, and ap¬ 
pointments to that service shall be made by the Governor from the persons 
included in the list or lists in accordance with such regulations as may from 
time to time be made by him as to the iiuinbcr of per.coiis in the said ser¬ 
vice who arc to belong to the dilTerent ct»inraunitics in the Province. 


(3) The posting and promotion of, and the grant of leave to, persons 
belonging to the subordinate civil judicial service of a Province and hold¬ 
ing any post inferior to the post of district judge, shall be in the hands of 
the High Court, but nothing in this section shall be construed as taking 
away from any such per.son the right of appeal required to be given to him 
by the foregoing provisions of this chapter, or as authorising the High 
Court to deal with any such person otherwise than in accordance with 
the conditions of his service prescribed thereunder. 


S. 255.—^Appointment of Munsifs Under S. 7 ot the Madras Civil Court'i 
Act, 1873, the recniitmont of Miinsifs in Madras was vested in the High Court; 
umilar provision was found in the Civil Courts Acts of a few other Provinces. 
There were however several Provinces where the power of appointment was 
nested in the Local Governmciiti'. Following the recommendations of the Joint Parlia¬ 
mentary Committee a uniform system of appointment and control over the subordinate 
judiciary has been effected by this section, with the conse<iuence that S. 7 of the 
Madras Civil Courts Act, is now repealed, (see Adaptation of Laws Order 1937) and 
the High Court is no longer the appointing authority in regard to Munsifs- The 
Joint Parliamentary Committee stated:—“In the case of Subordinate Judges and 
Munsiffs, the Provincial Government, that is to say, the Governor advised by the 
appropriate Minister—after consultation with the Public Service Commission and 
with the High Court should make rules defining the standard of qualifications for 
candidates seeking to enter the Judicial Service. Candidates should be selected for 
appointment by the I^ublic Service Commission, in consultation with the High Court, 
subject to any general regulations made by the Provincial Government as to the 
observance of communal proportions. The Minister would be informed by the 
Commission of the candidate or the candidates selected by them, and the appointment 
would be made by the Governor on the Minister’s recommendation. The Public 
Service Commission would of course act in an advisory capacity only, but we cannot 
conceive that any Minister would reject their advice or recommend an appointment 
without it. We think it of first importance that promotions from grade to grade or 
from the rank of Munsiff to that of Subordinate Judge> as also the leave and postings 
of Munsiffs and Subordinate Judge, should he in the hands of the High Court, subject 
to the usual rights of appeal of the officer affected-” (J.P.C. Para 339). 

In regard to the appointnient of munsifs and subordinate judges therefore the 
powers of the High Court are hereafter confined Wo being consulted along with the 
Public Service Commission on making rules prescribing the qualifications requisite 
for appointment to these posts. 
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256. No recommendation shall be made for the grant of magisterial 

powers or of enhanced magisterial powers to, or the 
Subordinate crinii- withdrawal of any magisterial powers from, any per- 
nal magistracy. son save after consultation with the district magistrate 

of the district in which he is working, or with the Chief Presidency 
magistrate, as the case may be. 

Special Provisions as to Political Department. 

257, (1) .Subject to the provisions of this section, the provisions of 

this Part of this Act shall not apply in relation to 
Officers of political persons wholly or mainly employed in connection with 
(epartmeiii. exercise of the functions of the Crown in its 

relations with Indian States. 

(2) Notwithstanding anything in the preceding subsection, all 
persons so employed immediately before the commencement of Part III of 
this Act shall hold their offices or posts subject to the like conditions of 
service as to remuneration, pensions or otherwise as theretofore or not less 
favourable conditions, and in relation to those persons anything which 
might, but for the passing of this Act, have been done by or in relation to 
the Secretary of State in Council shall be done by or in relation to the 
Secretary of State, acting with the concurrence of his advisers. 

(3) Nothing in this section shall be construed as affecting the 
application to such persons of the rule of law that, except as otherwise 
provided by statute, every person employed under the Crown holds office 
during His Majesty's pleasure. 

NOTES. 

S. 257 —Konmrlj thest* offitirs, under Class I of the Central Services were 
tltriclly recniitul Uy the Secretary of State sec Rule 29 Classification, etc., Rules. 

Provisions for the protection of certain e.visting officers. 

258 (1) No civil post which, immediately before the commencement of 
Part III of this Act, was a post in, or a post required 
Provision for pro- he held by some member of, a Central Service Class 
officers °of ^ceftiin ^ Central Service Class II, a Railway Service Class 
Services. 1, a Railway Service Class II, or a Provincial Service, 

shall, if the abolition thereof would adversely affect 
any person who immediatly before the said date was a member of any 
such service, be abolished, except— 

(a) in the case of a post in connection with the affairs of the 
Federation, by the Governor-General exercising his individual judgment; 

(b) in the case of a post in connection with the affairs of a Pro¬ 
vince, by the Governor of the Province exercising his individual judg¬ 
ment. 

(2) No rule or order affecting .adversely the pay, allowances or 
pensions payable to, or in respect of, a person appointed before the com¬ 
ing into operation of this Part of this Act to a Central Service Class I, to 
a Railway Service Class I, or to a Provincial service, and no order upon 
a memorial submitted by any such person, shall be made except— 

(o) in the case of a person who is serving or has served in con¬ 
nection with the affairs of the Federation, by the Governor-General 
exercising his individual judgment; 

(b) in the case of a per.son who is serving or has served in connec¬ 
tion with the affairs of a province, by the Governor of the Province 
exercising his individual judgment. 
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(3) In relation to any person mentioned in this section who was 
appointed to a civil service of, or civil post under, the Crown in India by 
Secretary of State or the Secretary of State in Council, or is an officer in 
His Majesty’s forces, the foregoing provisions of this section shall have 
effect as if for the reference to the Governor-General or the Go\ ernor, as 
the case may be, there was substituted a reference to the Secreta’-y of State. 

NOTES. 

S. 258.—This sticlion has to be read with S. 241 which enables the Governments 
in India, and the Indian Legislature to frame rules regulating the conditions of service 
including pay, pension, etc., of all officers in Civil employ. 

Ill regard to persons recruited by the Secretary of Slate, under S.s. 244 and 245, 
or those already in sen ice who were appointed by the Secretary of State in Council 
(S 250) the power to make rules regarding pay, pension and medical attendance is 
exclusively vested in the Secretary of State fS 247 fl)l In regard to other 
matters the Secretary of State can make rules, but need not, and the authorities 
specified in S. 241 are competent to make rules; only the, rules so made are liable 
to be supcrsedeil by rules made by the Secretary of State if he should choose to do so. 

As regards persons not appointed by the Secretary of State, and not holding 
listed posts [S. 250 (2)J> ignoring the case of military officers in Civil employ 
iS. 250 (2) the power of the Indian authorities to prescribe conditions of 

service arc supreme. Two particular matters arc singled out and arc placed on a 
somewhat higher footing in which the Governor-General and Governor arc given an 
overruling voice—abolition of posts in certain services and the pa), allowance and 
pension, of a smaller class of officers. 

Under the Classification Rules of 1930, the services are classified into 6 classes. 
The 1st the All India Services which comprise 10 services—are iecniite<l by the 
Secretary of State in Council and therefore fall within S. 250. The next category 
Central service Oass 1 comprise twenty services—under the control ( f the Govern¬ 
ment of India (.Schedule IT). 

The Central .Services Class IT—are those who arc appointed by the (iovcnior- 
Gencral in Council and are under the administrative control of the Governor-General 
111 Council or of a Local Government other than that of a Governor's rroiincc. i.<’ , 
those who are in Chief Commissioners 1‘rovincc.s. 

The services under the administrative control of the Local Governments of 
Governor’s Provinces arc classified into 3 classes (1) Provincial (2) Specialist and 
(3) Subordinate. The third is a residuary class from which “Minis”erial. petty, 
inferior or menial servants” might he excluded by notification of the Local Government 
under Rule (4)- 

It will be seen that so far as the Government of India is concerned that the 
Federal Ministry has absolute powers to prescribe conditions of service of Central 
service class II and Railway Service class II and with the concurrence of the 
Governor-General—all the services under tlicir control excluding the All India 
Services. The Provincial Ministers have similar unfettered powers over “.Specialist 
services” and "Subordinate services”; and with the concurrence of the Governor, 
they can affect the conditions of service of the “Provincial Services” also. 

259. (1) The salary and allowances of any person who was appoint¬ 

ed before the first day of April, nineteen hundred and 
Provisions as to twenty-four. Otherwise than by the Secretary of State 
certain persons ser- Council, to a service or a post which at any time 
1924 betore jjjg coming into operation of 

this Part of this Act was classified as a superior ser¬ 
vice or post shall be charged, if he is serving in connection with the affairs 
of the Federation, on the revenues of the Federation and, if he is serving 
in connection with the affairs of a Province, on the revenues of that Pro¬ 
vince : 


35 
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Provided that, if any such person as aforesaid is serving in con¬ 
nection with the railways in India, so much only of his salary and allow¬ 
ances shall be charged on the revenues of the Federation as is not paid out 
of the railway fund. 

(2) Any pension payable to or in respect of a person appointed as 
aforesaid, and any government contributions to any provident fund or 
pensions fund in respect of any such person, shall be charged on the 
revenues of the Federation. 

(3) The provisions of the last preceding subsection shall also apply 
in relation to persons who retired before the first day of April, nineteen 
hundred and twenty-four, and before they retired belonged to services or 
held posts which were as from the said date classified as superior services 
or posts, or which are declared by the Secretary of State to have been ser¬ 
vices or posts equivalent in character to services or posts so classified. 

NOTES. 

S. 259—C7. Appendix VH Part III, White Paper, 1933. 

The salaries and allowances of the officers mentioned in the section was non- 
voteable under the Government of India Act, 1919. S- 67 A (3) iii (f) and 
S. 72-D (3) (rf). By rules made by the Secretary of State m Council the services 
specified below were classified as Superior services and a large number of misccllanicous 
posts were brought within the scope of the section; The Indian Civil, Police, Forest, 
Engineering, Medical, Educational, \gricultural; Audit and etc-; Accounts; Military 
Accounts; customs. Telegraph Engineering. Geological .Survey, Metereological, 
Railway Engineers, Traffic, (Traffic and Power), Stores; Railways; Coal Depart¬ 
ment; Loco and Wagon, .Archaclogical, Zoological Survey, Mines; etc. 

260. (1) Except as Otherwise expressly provided in this chapter, any 

pension payable to or in respect of any person who. 
General provisions having been appointed to a civil service of, or a civil 
to persons retiring be- pQgj under, the Crown in India, retired from the 
service of His Majesty before the commencement of 
Part III of this Act shall, if it would have been pay¬ 
able by the Local Government in any Province if this Act had not passed, 
be paid out of the revenues of the corresponding Province and in any other 
case shall be paid out of the revenues of the Fedeiation. 

(2) Any pension payable to or in respect of any person who, having 
served in Burma or Aden, retired from an All-India Service, a Central 
Service Class I, a Central Service Class II, a Railway Service Class I, or a 
Railway Service Class II, before the commencement of Part III of this Act 
shall be paid out of the revenues of the Federation, but save as aforesaid 
nothing in this section applies to any person who retired after service in 
Burma or Aden. 

Miscellaneous. 

261. The powers conferred by this and the sub- 
Secretary of State sequent chapters of this Part of this Act on the 
rence^ofTh adyF^e^rs* Secretary of State shall not be exercisable by him 
except with the concurrence of his advisers. 


S. 261.—For the advisers of the Secretary of State. {See Part XI, infra). 
The concurrence of the advisers has hecn provided as a safeguard to the 
services. 

The obligation to secure the concurrence of his Council before making rules in 
respect of the services was formally contained in S. 96 E Government of India 
Act, 1919. 
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The Secretary of State is not bound statutorily to consult his advisers or to 
follow their advice except in regard to "service’* matters. [See S. 278 (C) inft^]. 

262. (1) The Ruler or a subject of a Federated State shall be eligible 
to hold any civil office under the Crown in India in 
Eligibility for office connection with the affairs of the Federation, and 
not^Vitish subretiY* ^he Governor-General may declare that the Ruler or 
sutueas. ^ specified Indian State which is not 

a Federated State, or any native of a specified tribal area or territory 
adjacent to India, shall be eligible to hold any such office, being an office 
specified in the declaration. 

(2) The Governor of a Province may declare that the Ruler or any 
subject of a specified Indian State, or any native of a specified tribal area 
or territory adjacent to India, shall be eligible to hold any civil office in 
connection with the affairs of the Province, being an office specified in the 
declaration. 

(3) The Secretary of State may declare that any named subject of 
an Indian State, or any named native of a tribal area or territory adjacent 
to India, shall be eligible for appointment by him to any civil service under 
the Crown in India to which he makes appointments, and any person who, 
having been so declared eligible, is appointed to such a service, shall be 
eligible to hold any civil office under the Crown in India. 

Subject as aforesaid and to any other express provisions of this 
Act, no person who is not a British subject shall be eligible to hold any 
office under the Crown in India: 

Provided that the Governor-General or, in relation to a Province, 
the Governor may authorise the temporary employment for any purpose of 
a person who is not a British subject. 

(h) In the discharge of his functions under this section the Gover¬ 
nor-General or the Governor of a Province shall exercise his individual 
judgment. 

NOTES. 

S. 262. Eligibility of persons other than British subjects.— Cf- S- 96-A. 
Government of India Act, 1919. 

The purpose of this section was thus explained in Parliament“This section 
has been drawn up to ensure that, as far as reasonable, only British subjects shall be 
employed in the Ser\ices of the Crown in India. I think that was the general 
intention, and that is expressed quite specifically in sub-S. (3) of the new Oause- 
It is quite obvious, however, that that provision cannot be made absolute. In the 
first place, the position of the Federal States has to be considered. Clearly one cannot 
expect .States to come into a Federation if their subjects are to be deprived for ever 
from serving under that Federation. In addition to that, there are two other 
categories mentioned in the Clause—natives of a specified tribal area and any named 
native of any territory adjacent to India. That really refers to Nepalese subjects. 
It is necessary to make these specific exceptions to enable us to continue to employ 
Gurkhas. We have employed Gurkhas, and shall continue to do so. There have 
been occasions in the past when, quite apart from the inhabitants of India, persons 
of non-Indian descent who were not British subjects have been employed by the 
Government of India, and it may be that they will be so employed again, hut under 
this clause they will be employed under a contract. They will only be employed upon 
the express individual judgment of the Governor-General or, in the case of the 
Provinces of the Governor, and they will be employed only temporarily. In the 
past they have been employed under specific contracts. 

“The type of person one has in mind are specialists in some particular subject who 
are necessary to undertake a particular job, especially people like archaelogists, who 
are more or less an international body- I do not know whether, at the moment, any 
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Foreign Archaelogist is i)cing employed on excavations in India, but I do know that 
in British Malaya, which is under the Colonial Empire, a Dutchman who has had 
jiarticular experience of excavation work in Ja\a is being employed. In the cast, of 
specific and tropical diseases it may be desirable now and again to employ temporarily, 
under a contract, a particular Foreign Scientist. (Par- Deb., Vol. SOI, Cols- (S7 

S5. 

Para. 15 of the (/overnment of India (Commencement, Etc.) Order 19.16 pmiides ; 

“For a jieriod of twelve montns from the date of the Commencement of Part 111 
of the new Act person who immediately before the said date was holding an office 
under the Crown in finlia shall not be disqualified from continuing to hold that olfice 
liy reason of the fact that he is not a British subject and that no declaration entitling 
him to hold the olfice has been made under section two hundred and sixty-two of the 
luw .Act.” 

263. If an agreement is made between the Federation and one or more 
Provinces, or between two or more Provinces, for 
Joint -services and ^^e maintenance or creation of a set vice common 
to the Federation and one or more Provinces, or com¬ 
mon to two or more Provinces, or for the maintenance or creation of a 
post the functions whereof are not restricted to the affairs of the Federa¬ 
tion or one Province, the agreement may make provision that the Gover¬ 
nor-General or any (jrovernor, or any Public Service Commission, shall do 
in relation to that service or post anything which would under the provi¬ 
sions of this chapter be done by the Governor or the Provincial Public 
Service Commission if the seiviceor post was a service or post in con¬ 
nection with the affairs of one Province only. 

CHAPTER III. 

Public Service Commissions. 

n . j- c 264. (1) Subject to the provisions of this sec- 

Commissions* *^'^ ^ *^ * there shall be a Public Service Commission for 

the Federation and a Public Service Commission for 

each Province. 

(2) Two or more Provinces may agree— 

(а) that there shall be one Public Service Commission for that 
group of Provinces; or 

(б) that the Public Service Commission for one of the Provinces 
shall serve the needs of all the Provinces, 

and any such agreement may contain such incidental and consequential 
provisions as may appear necessary or desirable for giving effect to the 
purposes of the agreement and shall, in the case of an agreement that 
there shall be one Commission for a group of Provinces, specify by what 
Governor or Governors the functions which are under this Part of this 
Act to be discharged by the Governor of a Province are to be discharged. 

(3) The Public Service Commission for the Federation if requested 
;^o to do by the Governor of a Province may, with the approval of the 
Governor-General, agree to serve all or any of the needs of the Province. 

(4) References in this Act to the Federal Public Service Commis¬ 
sion or a Provincial Public Service Commission shall, unless the context 
otherwise requires, be construed as references to the Commission serving 
the needs of the Federation or, as the case may be, the Province as 
respects the particular matter in question. 

NOTES. 

S. 264.—The case for a “Public Service Commission” wa.s thus set out by the 
I.te Commission of 1924;—“Wherever democratic institutions exist, experience has 
shown that to secure an effiuent Civil Service it is essential to protect it so far as 
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possible from political or personal influence and to give it that position of stability 
and security which is vital to its successful working as the impartial and efficient 
instrument by which Governments, of whatever political complexion, may give effect 
to their policies. In countries where this principle has been neglected, and where the 
‘spoils system’ has taken its place, an inefficient and disorganised Civil Service has 
been the inevitable result and corruption has been rampIRnt. In America a Civil 
Service Commission has been constituted to control recruitment of the Services, but, 
for the purposes of India, it is from the Dominions of the British Empire that more 
relevant and useful lessons can perhaps be drawn. Canada, Australia, and South 
Africa now possess J'liblic or Civil Services Acts, regulating the position and control 
of the Public Services Commission, to which the duty of administering the Acts is 
intrusted. It was this need which the framers of the Government of India Act had 
in mind when they made provision in S. 96-C for the establishment of a Public 
Service Commission to discharge ‘in regard to recruitment and control of the Pulilic 
Services in India such functions as may he assigned thereto by rules made by the 
Secretary of State m Council' ”. fLec Commission Report para. 24). 

A Central Public Service Commission was set up in 1926 for the All India and 
higher services and its constitution was in accordance wiih the terms of S. 96-C of 
the Government of India Act, 1919 

llic Lee Commission refrained from i ccommending the extension of the control 
of the Central Public Service Commission to the Provincial services and suggested 
that the Provinces themselves might set up such Commissions The only Province 
which sol up such a commission was Madras; Punjab however passed the neces¬ 
sary legislation hut no Commission was set up because of lack of finance- 

The Statutory Commission recommended the setting up of Service Commissions 
in all the Provinces in order to rehevc ministers from the technical work of recruit¬ 
ment and to prevent their being exposed to the charge “however illfounded of using 
their position to promote family or communal interests at the exiicnse of efficiency 
or just administrations of the services”. 

The recommendation was accepted by His Majesty’s Government and was 
cmbixhed in the White Paper (Proposal 195). The Joint Parliamentary Committee 
endorsed this recommendation in these terms. “Wc regard it as essential that each 
I’riivincial Government, should he able to avail itself of a Public Service Commission.” 


265. (1) The chairmanl and other members of a Public Service 
Commission shall be appointed, in the case of the 

staff of Commissions federal Commission, by the Governor-General in his 
commissions, ^ Provincial Commis¬ 

sion, by the Governor of the Province in his discretion: 


Provided that at least one-half of the members of every Public 
Service Commission shall be persons who at the dates of their respective 
appointments have held office for at least ten years under the Crown in 
India. 


(2) In the case of the Federal Commission, the Governor-General 
in his discretion and, in the case of a Provincial Commission, the Governor 
of the Province in his discretion, may by regulations— 

(а) determine the number of members of the Commission, their 
tenure of office and their conditions of service; and 

(б) make provision with respect to the numbers of staff of the 
commission and their conditions of service, 

(3) On ceasing to hold office— 

(а) the chairman of the Federal Commission shall be ineligible 
for further employment under the Crown in India; 

(б) the chairman of a Provincial Commission shall be eligible 
for appointment as the chairman or a member of the Federal Commission 



278 


The Government of India Act, 1935. [S/ 266 

or as the chairman of another Provincial Commission, but not for any 
other employment under the Crown in India; 

(c) no other member of the Federal or of any Provincial Commis¬ 
sion shall be eligible for any other appointment under the Crown in India 
withouf the approval, in the case of an appointment in connection with 
the affairs of a Province, of the Governor of the Povince in his discretion 
and, in the case of any other appointment, of the Governor-General in his 
discretion. 

266. (1) It shall be the duty of the Federal and the Provincial Public 
Func ions of Service Commissions to conduct examinations for 
Public Service Com- appointments to the services of the Federation and 
missions. services of the Province respectively. 

(2) It shall also be the duty of the Federal Public Service Commis¬ 
sion, if requested by any two or more Provinces so to do, to assist those 
I’rovinces in framing and operating schemes of joint recruitment for 
their forest services, and any other services for which candidates posses¬ 
sing special qualifications arc required. 

(3) The Secretary State as respects services and posts to which 
appointments are made by him, the Governor-General in his discretion 
as respects other services and posts in connection with the affairs of the 
Federation, and the Governor in his discretion as respects other services 
and posts in connection with the affairs of a Province, may make regu¬ 
lations specifying the matters on which either generally, or in any parti¬ 
cular class of case or in any particular circumstances, it shall not be 
necessary for a Public Service Commission to be consulted but, subject to 
regulations so made and to the provisions of the next succeeding sub¬ 
section, the Federal Commission or, as the case may be, the Provincial 
Commission shall be consulted— 

(o) on all matters relating to methods of recruitment to civil 
services and for civil posts; 

(b) on the principles to be followed in making appointments to 
civil services and posts and in making promotions and transfers from one 
service to another and on the suitability of candidates for such appoint¬ 
ments, promotions or transfers; 

(r) on all disciplinary matters affecting a person serving His 
Majesty in a civil capacity in India, including memorials or petitions 
relating to such matters; 

(d) on any claim by or in respect of a person who is serving or has 
served His Majesty in a civil capacity in India that any costs incurred by 
him in defending legal proceedings instituted against him in respect of 
acts done or purporting to be done in the execution of his duty should be 
paid out of the revenues of the Federation or, as the case may be, the 
Province; 

(e) on any claim for the award of a pension in respect of injuries 
sustained by a person while serving His Majesty in a civil capacity in 
India, and any qestion as to the amount of any such award, 

and it shall be the duty of a Public Service Commission to advise on any 
matter so referred to them and on any other matter which the Gove.rnor- 
General in his discretion, or, as the case may be, the Governor in his 
discretion, may refer to them. 

(4) Nothing in this section shall require a Public Service Commis¬ 
sion to be consulted as respects the manner in which appointments and 
posts are to be allocated as between the various communities in the Fede- 
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ration or a Province or, in the case of the subordinate ranks of the 
various police forces in India, as respects any of the matters mentioned 
in paragraphs (a), (b), and (f) of subsection (3) of this section. 


Their function, advisory —.Speaking of the functions of the I’uhlic .Service 
Commission Sir Samuel Hoare .said:—“It was the definite view of the Joint Select 
Committee, and it is the definite view of my ad\isers both here anti in India, that the 
Public Service Commissions had much better be advisory. Experience goes to show 
that they are likely to ha\e more influence if they' art advisory than if they have 
mandatory powers The danger is that if you give them mandatory powers yon 
then set up two governments in a Province and two governments at Centre, and 
there is everything to be ‘•.ud against .i procedun of that kind. From many points 
of view it is much lielter that they .shotihi bt advi.sory. (Par. Deb. Vcl 300, Col. 85S). 


267. Subject to the provisions of this section, an Act of the 
Federal Legislature or the Provincial Legislature 
may provide for the exercise of additional functions 
by the Federal Public Service Commission or, as 
the case may be, by the Provincial Public Service 
Commission: 


Power to extend 
functions of Public 
Service Commissions 


Provided that— 

(a) no Bill or amendment for the purpose.s aforesaid shall be intro¬ 
duced or moved without the previous sanction of the Governor-General 
in his discretion, or as the case may be, of the Governor in his discretion; 
and 

(b) it shall be a term of every such Act that the functions confer¬ 
red by it .shall not be exercisable— 

(i) in relation to any person appointed to a service or a post by the 
Secretary of Stale or the Secretary of State in Council, any officer in His 
Majesty’s Forces, or any holder of a reserved post, except with the consent 
of the Secretary of State; or 

(ii) where the Act is a provincial Act, in relation to any person 
who is not a member of one of the services of the Province, except with 
the consent of the Govern or-General. 

268. The expenses of the Federal or a Provincial Public Service 
E f p hr Commission, including any salaries, allowances and 

SerJice'commissLny; pensions payable to or in respect of the members or 
staff of the Commission, shall be charged on the 
revenues of the Federation or, as the case may be, the Province: 

Provided that nothing in this section shall charge on the revenues 
of a Province any pension which is by virtue of the provisions of chapter 
II of his Part of this Act charged on the revenues of the Federation. 


CHAPTER IV. 

Chaplains. 

269. (1) There may, as heretofore, be an establishment of chaplains to 
. . minister in India to be appointed by the Secretary of 

provisions of Chapter IJ of this Part of 
*** this Act shall, with any necessary modifications, apply 

in relation to that establishment and to persons appointed as chaplains by 
the Secretary of State or by the Secretary of State in Council, as they 
apply in relation to the civil services to which appointments are to be made 
by the Secretary of State and to persons appointed to a civil service under 
the Crown in India by the Secretary of State or by the Secretary of State 
in Council, and for the purposes of the provisions of chapter II relating to 
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persons who retired before the commencement of Part III of this Act the 
said establishment shall be deemed to be an all-India service. 

(2) So long as an establishment of chaplains is maintained in the 
Province of Bengal, two members of that establishment in the Province 
must always be ministers of the Church of Scotland and shall be entitled 
to have out of the revenues of the Federation such salary as is from time 
to time allotted to the military chaplains in that Province. 

This subsection applies to the Province of Madras and to the Pro¬ 
vince of Bombay as it applies to the Province of Bengal. 

(3) The ministers of the Church of Scotland so appointed chaplains 
must be ordained and inducted by the Presbytery of Edinburgh according 
to the forms and solemnities used in the Church of Scotland, and shall be 
subject to the spiritual and ecclesiastical jurisdiction in all things of the 
Presbytery of Edinburgh, whose judgments shall be subject to dissent, 
protest and appeal to the Provincial Synod of Lothian and Tweeddale 
and to the General Assembly of the Church of Scotland. 

NOTES. 

The Ecclesiastical Department —The •Icjiartmcnt of ecclesiastical affairs is 
a reserved department. (S. 11). Explaining the origiii of this department the Joint 
Parliamentary Committee st.ited:— 

“The origin of the Ecclesiastical Department is to he found in the obligation imposed 
by the Charters if the East fiul’a Company to provnle chaplains on their ships and at 
their stations; ami since 1HS8, when the rights and obligations of the East India 
Company finally passed to the v'rown, the Government of India have rightly regarded 
it as their duty to ptxivide for the spiritual needs of British troops stationed in 
India and. so far as circumstances admit, of the European members of the Civil 
Services. The Secretary of State in Council has, under his general powers, established 
and maintained for this purpose a cadre of official chaplains appointed by himself, and 
has authorised grants-in-aid out of Indian revenues for the maintenance of churches 
and of a certain number ol non-official chaidains, the present annual expenditure of 
the Department being approximately 40 lakhs. Since the Indian Church Act, 1927, 
and the Indian Church Measure of the same year, by virtue of which the Church in 
India became an autonomous body, Indian Bishops .are no longer appointed by the 
Crown.” (J P. C. para. 185.) 

Sections US and 117 to 121 of the Government of India Act 1919, have been 
repealed by the Indian Church Act 1927 (17 and 18 Geo. S Gi. 40). 

The Joint Parliamentary Committee recommended that the Constitution Act 
should specify the maximum figure above which the annual appropriation for 
ecclesiastical expeiniitiirc cannot go. Provision has accordingly been made in 
S. 33 (3) (e) under which the expenditure is not to exceed 42 lakhs of Rupees a 
year exclusive of Pension charges. 

Sub-Ss, 2 and 3 reproduce the provisions of S. 122 (1) and (2) of the Government 
of India Act 191.^. 


CHAPTER V. 

General. 

270. (I) No proceedings civil or criminal shall be instituted against 
any person in respect of j|ny act done or purporting 
Indemnity for past jn *» i»vi»riitinn'of hjs duty as a servant 

M the Crown in India of Burma befor e the relevant 
date, except with the consent, in the case of a personwJs employed 
m iKOtnection with the affairs of the Government of India or the affairs of 
Burma, of the Governor-General in his discretion, and in the case of a 
person employed in connection with the affairs of a Province, of the 
Governor of that Province in his discretion. 
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(2) Any civil or criminal proceedings instituted, whether before or 
after the coming into operation of this Part of this Act, against any 
person in respect of any act done or purporting to be done in the execu. 
tion of his duty as a servant of the Crown in India or Burmaj2fiioia,..the 
rflfivant da^<. shall be dismissed unless the court is satisfied that the acts 
complained of were not done in good faith, and, where any such proceed¬ 
ings are dismissed, the costs incurred by the defendant shall, in so far as 
they are not recoverable from the persons instituting the proceedings, be 
charged, in the case of persons employed in connection with the functions 
of the Governor-General in Council or the affairs of Burma, on the 
revenues of the Federation, and in the case of persons employed in con¬ 
nection with the affairs of a Province, on the revenues of that Province. 

(3) For the purposes of this section— 

the expression "the relevant date” means, in relation to acts done by 
persons employed about the affairs of a Province or about the affairs of 
Burma, the commencement of Part IIT of this Act and, in relation to acts 
done by persons employed about the affairs of the Federation, the date of 
the establishment of the Federation; 

references to persons employed in connection with the functions of 
the Governor-General in Council include references to persons employed 
in connection with the affairs of any Chief Commissioner’s Province; 

a person shall be deemed to have been employed about the affairs 
of a Province if he was employed about the affairs of the Province as con¬ 
stituted at the date when the act complained of occcurred or is alleged to 
have occurred. 

NOTES. 

Indemnity for the past —'Phis .section carries out the rt'commcnfl.itions of the 
Joint Parliamentary Committee in Para 28.t of their Report They stated “The 
White Paper pioposes that there t-hall l>e a full iiidemn'ty .igainst civil and criminaf 
proceedings in respect of all acts before the ciimmenccmcnt of the Constitution Act 
done in good faith and d on e wpurported to be done in the',execution of duty. Tn 
view of threats which have been made in certain quarters, especially against the T’oUce, 
wc think that it is justifiable to give this measure of protection to men who have 
done no more than their duty in very difficult and trying circumstances.” 

Explaltiirtg the scctfon, it was stated in ParTiament: **The Section'deals with 
past acts. It does not take the exact form of an indemnity, but it is an indemnity of 
a kind. As far as the future is concerned, obviously it would not be right to give 
what would appear to be in any sense an indemnity in advance. There are no doubt 
special circumstances which make it desirable to have something in th^ nature of an 
indemnity. In regard to the future, as T have indicated, obviously it would be very 
undesirable, and indeed wrong, to appear to be casting a cloak in advance irrespective 
of the type of charge that might be made or the liability or claim that might be made. 
(Par. Deb. Voi. 300, Ool. 377}. 

Tn regard to the future the protection is afforded b^thc next section. Section 271.^ 

Sub-S. (1)—^This applies to cases where in repipj-tJ:. p^r to the 

“relevant date”—no proceedings bKC^_^_storte4Jn Ibe omdaf. ./flie 

consent of the Governor or the Govenior^cnerai as the case may be ^acting in 
his discretion’ is constituted a condition precedent to the institution of the proceeding^.,, 

Sub-S. (2),— This deals with cases which had been already instituted and are 
pending in Court on the "relevant date”. The Court is directed to dismiss the pro¬ 
ceedings unless it is satisfied that the acts complained of were not done in good faith. 
The Joint Parliamentary Committee yccommended that the certificate by the Governor 
or Governor-General as the case may be that the act was done in good faith, should be 
conclusive and binding on the Coyjr^, ; l:hts has not been. acftetljtoi..attd has 

.been left to the Courts to decide. 

- 36. . 
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271. (1) No Bill or amendment to abolish or restrict the protection 

afforded to certain servants of the Crown in India 
Protection of public by section one hundred and ninety-seven of the Indian 
servants against pro- Code of Criminal Procedure, or by sections eighty 
secution and suit. eighty-two of the Indian Code of Civil Procedure, 

shall be introduced or moved in either Chamber of 
the Federal Legislature without the previous sanction of the Governor- 
General in his discretion, or in a Chamber of a Provincial Legislature 
without the previous sanction of the Governor in his discretion. 

(2) The powers conferred upon a Local Government by the said 
section one hundred and ninety-seven with respect to the sanctioning 
of prosecutions and the determination of the court before which, the 
person by whom and the manner in which, a public servant is to be tried, 
shall be exercisable only— 

(a) in the case of a person employed in connection with the 
affairs of the Federation, by the Governor-General exercising his indi¬ 
vidual judgment; and 

(i) in the case of a person employed in connection with the 
affairs of a Province, by the Governor of that Province exercising his 
individual judgment: 

Provided that nothing in this subsection shall be construed as 
restricting the poorer of the Federal or a Provincial Legislature to 
amend the said section by a Bill or amendment introduced or moved 
with such previous sanction as is mentioned in subsection (1) of this 
section. 

(3) Where a civil suit is instituted aginst a public officer, within 
the meaning of that expression as used in the Indian Code of Civil Proce¬ 
dure, in respect of any act purporting to be done by him in his official 
capacity, the whole or any part of the costs incurred by him and of any 
damages or costs ordered to be paid by him shall, if the Governor-General 
exercising his individual judgment so directs in the case of a person 
employed in connection with the affairs of the Federation, or if the 
Governor exercising his individual judgment so directs in the case of a 
person employed in connection with the affairs of a Province, be defrayed 
out of and charged on the revenues of the Federation or of the Province, 
as the case may be. 

NOTES. 

S. 271; Protection of Public Servants.—Speaking on this section the 
Solu'ttor-(jetierai s.iul - “In order to re assure these oflicials, Indians just 
as much as British, who are anxious that there shall lie no douht that 
there is proper jiroteclion against vexatious and unjustifiable criminal proceedings, 
we propose to give the Governor or the Governor-General the last word. But it is 
most undesirable and entirely against the best interests of the services of India, or 
officials in any country where British ideas prevail, that you should give, or tend to give, 
the impression that they arc hedged off and free to do as they like, and that no one can 
get at them. On the other hand, it is equally necessary, particularly in a country like 
India, that where there is a danger of their being harassed by vexatious or maliciously- 
motived proceedings, they should be given fair and proper protection- After all, it not 
only causes mental anxiety, and .so on, to a Magistrate; but is bad for the adminis¬ 
tration of law and justice if a Magistrate, because some person thinks he has a 
grievance, should be put into the dock and have to justify his action. 

“At present there is nothing to prevent a person issuing a writ, or whatever may 
be the proper technical term in India, against an official for damages for some civil 
wrong which he alleges has been committed. I do not think it would be right as a 
permanent part of the Constitution, as it were, to impose a barrier, even though it be 
a discretionary barrier, between a member of the public and the official whom he is 
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saying has invaded his private rights. After all, civil actions would extend to such 
cases as motor accidents; and they would extend no doubt to unjustified assaults< I 
suppose it might be possible to conceive a libel in which words might have b 'cn written 
or uttered in the course of carrying out official duties.” 

"It is a great principle, and we do not wish to invade it, that if an ordinary 
member of the public has a wrong committed against him, be it by an official or a 
non-official person, he has the right to issue his writ and claim bis redress in the 
Courts. We think it would be undesirable to put up, or even to attempt to put up> as 
a permanent p.irt of this Constitution, a barrier in rases where offici.ils arc concerned. 
But it seems to us that what really affects an official who has a civil claim made 
against him is the question of costs and the question of any damages that he may 
have to pay.’’ {Par. Deb. Vol. 300, Coh. 879 et .neq.). 

The machinery of this section was thus explained in Parliairtnt: “The section 
deals with the position of Judges, Magistrates, of officials against whom criminal or 
civil proceedings may be initiated. V e think it right, that there should be certain 
provisions, to some exlv.iit carrying on the existing provisions of the law, and to 
some extent supplementing them, to meet the new position, inserted in the Act. 

“A first sub-section, it will be seen, provides that Bills which either abolish or 
restrict certain sections of the Code of Criminal and Civil Procedure shall not be 
introduced without the previous sanction of the Governor-General or of the Governor 
acting in his respective discretion. The section of the Code of Criminal Procedure 
tays that no prosecutions against a Judge or Magistrate or official of a certain locality 
shall be iutiliated without the leave of the local Government. It also gives the Locfd 
Government powers to direct what court shall hear a prosecution as well as other 
matters with regard to procedure. That course is preserved in this sense. No Bill 
altering it can be introduced except with the sanction of the Governor-General or the 
Governor. A criminal prosecution is obviously a very serious thing for a Judge, or 
a magistrate in particular or indeed for any public servant, and we think that the 
existing safeguards, about which no complaint has been made should be preserved. 

"Sub-S. (2) of the Qausc provides that in exercising the power under that 
Clause, that is to say, in deciding whether or not a prosecution shall go forward, the 
Governor-General or Governor has the last word, or the final decision will be by the 
Governor-General or the Governor in his individual judgment. We do not anticipate 
that on those matters there will be a difference between him and his ministers, but 
it is thought right, the matter being of such great gravity to the civil servants them¬ 
selves, and in particular to Indian members of the Civil Service, that, in the last 
resort, the Governor-General or the Governor, if he feels that it is a case where a 
prosecution should not go forward, shall be able to make that decision effective. The 
existing statutes with regard to civil procedure arc somewhat detailed. The most 
important of them is one which says that, in the event of civil proceedings the official 
shall have two months’ notice in writing before the actual legal machine starts to 
operate. That also we preserve in this section. But so far as civil proceedings are 
concerned, the really important thing to an official is whether, in all proper cases, his 
Government will stand behind him in respect of costs, and, in proper cases, of damages 
which he may have to pay. 

"A servant of the Crown is in a different position from that of the servant, saj', 
of a corporation or a company. If a ser\ant of a big corporation or company, by an 
act of negligence, causes damage in the course of his duties, the person who suffers 
damages sues the master, the employer on the Corporation, because they will have the 
money with which to pay if he succeeds in his actionwhereas, owing to the rule that 
the Crown, or the Governor representing the Crown, cannot be sued in the case of 
civil wrongs, the proceedings have to be taken against the employee, the servant, and 
not against the master. Therefore, it is right, that being so, that the Crown as master 
should stand behind the servant in all proper cases. We accordingly provide, in 
sub-S. (3) that so far as any costs or damages may be awarded against a public 
official, the question as to whether they should be defrayed out of the public purse, is 
a matter which, in the last resort, will rest with the Governor-General or the Governor- 
Here again we do not anticipate differences. We believe that Indian Ministers will 
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be as atixious tn stand behind their othcials, in all proper cases, as would the Governor- 
General or the Governor, but we provide that, in that last resort, the Governor-General 
or the Governor shall decide. There might be cases in which an ofticial acting techni¬ 
cally in the discharge of his duty was gudty, perhaps wilfully and it would be wrong 
for costs or damages to be defrayed out of the public purse. Such cases no doubt 
have occurred in the past and may occur in the future, but in ordinary cases, and 
particularly in the case of Indians, it is right that the employer should stand behind 
the servant”. {Pur. Deh. Vol. 300, Coif- 46, et seq.) 

Provisions as to 

payment of certain _ . . , , . ^ . 

pensions and ex- 272, Any pension payable to or in respect of a 

emption of those person who — 
pensions from 

taxation in India. 

(a) before the commencement of Part III of this Act had served 
His Majesty in India, Burma or Aden, or elsewhere under the Governor- 
General in Council; or 

(b) after the commencement of Part III of this Act— 

(i) serves in India as an officer of His Majesty's forces; or 

(ii) is appointed to a civil service of, or to an office or post under, 
the Crown in India by His Majesty or the Secretary of State; or 

(iii) holds a reserved post, 

shall, if the person to w'honi the pension is payable is residing permanently 
outside India, be paid on behalf of the Federation or the Province, as 
the case may be, by, or in accordance with arrangements made with, the 
Secretary of State, and be exempt from all taxation imposed by or under 
any existing Indian law, or any law of the Federal or of a Provincial 
Legislature. 

NOTES. 

S. 272.--F.xptaining this section. S'lV Samuel TTvare said'—“It makes it clear 
that the Secretary of State, acting as the agent of the Imperial Parliament, has the 
responsibility for seeing that the money is found from the Indian revenue.s to meet 
these pensions”. . . “Certain of those pensions are paid by the High Commissioner 
and not direct by the Secretary of State. It is contemplated that the Secretary of 
State shall make arrangements for the payment of these pensions. The word “with” 
expresses the relations between the Secretarv of State and the High Commissioner”. 
{Par. Deb., Vol. 300. Col. 385). 

"Pensions of this kiinl have alvv.i>s been paid free of Indian income-tax and this 
has been taken into account as one of the conditions of the serxice. Por generation', 
past this has been one of the accepted conditions of the Indian Cixil .Service”. 
{Par. Deh.. Vol. 300. Col- 885. et .^eq.). 

Pro i on a to His Majesty may by Order in Council 

famXpSon fLds. provide for the vesting in Commissioners to be ap¬ 
pointed under the Order of— 

(a) the Indian Military Widows and Orphans Fund; 

(b) the Superior Services (India) Family Pension Fund: 

(c) a fund to be formed out of the moneys contributed and to be 
contributed under the Indian Military Service Family Pension Regulations 
for the purpose of paying pension.s payable under those regulations; 

(d) a fund to be formed out of the moneys contributed and to be 
contributed under the Indian Civil Service Family Pension Rules for the 
purpose of paying pensions payable under those rules, 

for the investment of the said funds by the Commissioners, in such 
manner as, subject to the provisions of the Order they think fit, for the 
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administration of the said funds in other respects by the Secretary of 
State, for the remuneration of the Commissioners out of the said funds, 
and for any other matters incidental to or consequential on the purposes 
of the Order; and if any such Order is made, then, as from such date as 
may be specified in the Order, any pensions payable under the said regula- 
ations and rules, shall, subject to the provisions of subsection (3) of this 
section be payable out of the appropriate fund in the hands of the Commis¬ 
sioners, and not otherwise. 

Before recommending His Majesty to make any Order in Council 
under this sub-section, the Secretary of Slate shall consider any represen¬ 
tations made to him by any of the existing subscribers and beneficiaries or 
by any persons appearing to him to represent any body of th( sc subscribers 
or beneficiaries. 

(2) Any such Order as aforesaid shall provide that the balance in 
the hands of the Governor-General on the thirty-first day of March next 
following the passing of this Act in respect ot the Indian Military Widows 
and Orphans Fund and the Superior Services (India) Family Pension 
Fund, and in respect of the moneys theretofore contributed under the 
Indian Military Service P'amily Pension Regulations and the Indian Civil 
Service Family I^ension Rules shall, subject to the provisions of subsection 

(3) of this section, be transferred to the Commissioners before the expira¬ 
tion of three years from the said date either all atone time or by instal¬ 
ments, together with such interest as may be prescribed by or under the 
Order: 

Provided that His Majesty in Council may, if it appears to him 
necessary so to do, extend the said period of three years: 

(3) Any such Order as aforesaid shall provide for the making of 
objections by and on behalf of existing subscribers and beneficiaries to the 
vesting of any such fund as aforesaid in the Commissioners and, if any 
objection is so made in the manner and within the time limited by the 
(^rder— 

(o) so much of any money in the hands of the Governor-General 
as represents the interest of the objector shall not be transferred to the 
Commissioners, but shall be dealt with as part of the revenues of the 
Federation; and 

(b) in lieu of any pensions which might be payable out of the said 
funds to or in respect of the objectors there shall be payable out of the 
revenues of the Federation to and in respect of the said persons such pen¬ 
sions oil such conditions as may be specified in rules to be made by the 
Secretary of State. 

(4) Any such Order as aforesaid may, notwithstanding anything in 
this Part of this Act or in the regulations or rules relating to the fund in 
question, provide for the making of such alterations in any pensions 
payable out of the fund to which the Order relates as may be reasonably 
necessary in consequence of the transfer effected under the Order. 

(5) Any interest or dividends received by the Commissioners on 
sums forming part of any fund vested in them under this section shall be 
exempt from income tax in the United Kingdom, and estate duty shall not 
be payable in Great Britain, nor, if the Parliament of Northern Ireland so 
provides in Northern Ireland, in respect of any pension payable under the 
regulations, or rules relating to any such fund. 

(6) In this section— 

references to the Indian Military Service Family Pension Regula¬ 
tions or the Indian Civil Service Family Pension Rules shall be construed 
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as including references to any regulations or rules which may be substitut¬ 
ed therefor; 

the expression “existing subscribers and beneficiaries” means, m 
relation to the Indian Military Widows and Orphans Fund and the Superior 
Services (India) Family Pension Fund, persons who have subscribed to, 
or are or have been in receipt of pensions from, those funds, and, in 
relation to the funds to be formed out of the moneys contributed under the 
Indian Military Service Family Pension Regulations and the Indian Civil 
Service Kamily Pension Rules, persons who have contributed under, or are 
or have been in receipt of pensions payable under, the regulations or rules, 
not being persons who have surrendered or forfeited their interest in the 
fund or, as the case may be, their inierest under the regulations or lules; 

references to pensions payable under the said regulations or the 
said rules do not include references to any pension or portion of a pension 
payable otherwise than out of the moneys contributed and to be contri¬ 
buted under those regulations oi rules; 

references to moneys so contributed, or to be so contributed, include 
references to interest upon such moneys. 

(7) Notwithstanding anything in this Act, and in particular not¬ 
withstanding the separation of Burma and Aden from India, the provi- 
sion-s of this section shall apply in relation to persons who, before the 
commencement of Part III of this Act. were serving His Majesty in India, 
Burma or Aden, and after the commencement thereof continue to serve 
His Majesty in Burma or Aden, as they apply in relation to other persons 
who arc serving or have served His Majesty in India, and accordingly the 
regulations and rules relating to any such fund may apply in relation to 
any such persons as aforesaid. 

If any Order in Council is made under this section, and if provision 
in that behalf is made by the Acts or rules relating to conditions of service 
of persons serving His Majesty in Burma, the said regulations and rules 
may also extend to persons appointed to the service of the Crown in 
Burma after the Commencement of Part HI of this Act. 

NOTES. 

S. 273.—This, section has been enacted to allay the apprehensions felt by the 
contributors and pensioners of the four funds specified in the section, regarding the 
willingness or ability ol the Indian Government to meet the obligations in their fa\our. 
The total sum involved in these four funds is about 12 million pounds- 

The gctural rule is that there is to be a transfer of these funds to London, 
there to be imder the control of the Commissioners to be appointed in: manner pro¬ 
vided by Order in Council and of the Secretary of State. An option is howexer 
reserved to iiulividiial pensioners or contributors to retain the funds in India. 

As Afr. Butler, stated in Parliament; “It is our intention in discussing the family 
pension funds that the beneficiaries should have the last word. As is well known 
to the Committee, and was known to the Joint Select Committee, the beneficiaries have 
been given the choice of transferring their balances in the four pension funds to this 
country or of keeping them in India. The choice will be theirs.” (Puffc Deb-, 
Vol. 300. Col. 907). 

This option is under the Government of India (Family Pensions) Order 1936 
exercisalilc until 1st April, 1937, unless the Secretary of States thinks it right to 
extend the time in any particular case- 

The interest which the Government of India pays on these funds is 5 per cent- 
per annum, while if the funds are transferred to England and invested in Trustee 
Securities, they would fetch barely half that rate. That is why provision is made in 
sub-S. (4) for making of the alteration of the pension payable which is necessitated 
by the transfer. 
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Tlu transfer has tu be completed before April, 1939. (Suli-S. (2) j. {Vide 
Govcnimeut of India (Family Pensions Fund) Order, 1936). 

274. Notwithstanding anything in this Act, the India Military Funds 
Saving for certain 

Funds Acts the Bombay Civil Fund Act, 1882, shall continue 

to have effect but subject to the ollowing adaptations, 
that is to say, that anything to be done under the said Acts by or to the 
Secretary of State in Council shall, after the commencement ot Part IIT 
of this Act, be done by or to the Secretary of State, and for any reference 
in the said Acts to the revenues of India there shall be substituted a re¬ 
ference to the revenues of the F'ederatioii. 


S 274 —“This IS a section which saves the Bombay Civil Fund Act, 1882> and 
the Fast India Annuity Funds Act, t874, and it reproduces the provisions of 
S. 96 B (3) of the existing Act. Us effect is to save any rights possessed by members 
of the Cuil .Service under these two Acts which govern their pensions.” (Par. DeJ>.. 
Vol- 30(1. Col. 1473). 


275. A person shall not be disqualified by sex for being appointed to 
Persons not to be any civil service of, or civil post under, the Crown in 

fortSig '‘“’'“sHh'"' 

offices. specified by any general or special order made— 

(o) by the Governor-General in the case of services and post in 
connection with the affairs of the Federation; 

(6) by the Governor of a Province in the case of services and posts 
in connection with the affairs of the Province; 

(c) by the Secretary of State in relation to appointments made by 

him: 

Provided that any such agreement with respect to joint services and 
posts as is mentioned in chapter 11 of this Part of this Act may provide 
for the powers conferred by this section on the Govei nor-General and the 
Governor of a Province being exercised, with respect to the services or 
posts to which the agreement applies, by the Governor-General or a 
specified Governor. 

NOTES. 


S. 275.—“This clause proposes that women shall be eligible for the variou.s 
public services unless the higher authority, that is to say, the Secretary of State the 
Federal Government or one of the Provincial Governments, schedules particular 
services or branches of services or particular appointments as unsuitable for women- 
A further question arose as to whether it would bo possible, simultaneously with 
the removing of sex disqualification for the public services, to remove the sex 
disqualification for the professions. It will be seen that in the Sex Disqualification 
Removal Act, there is a provision affecting the professions in addition to the 
provisions affecting the services.” (Pari. Deb,, Vol. 302, Cols. 517-518). 

The main professions in India, such as the medical, legal and the teaching 
professions, are already open to w^omen. 


276. Until other provision is made under the appropriate provisions 
of this Part of this Act, any rules made under the 
Transitional provi- Government of India Act relating to the civil services 
of, or civil posts under, the Crown in India which 
were in force immediately before the commencement of Part III of this 
Act, shall, notwithstanding the repeal of that Act, continue in force so far 
as consistent with this Act, and shall be deemed to be rules made under the 
appropriate provisions of this Act. 

NOTES. 

Para. 15 (2) of the Government of India (Commencement, Etc.) Order 1936 
provides: 
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“Until other provision is made under the ikvv Act, the conditions of service 
.iplilicablc to any person or any class of persons appointed or to be appointed to 
-trie Ills Majisty in a civil capacity in India shall he the same as were applicable 
to that person or, as the case may he, to piTsoiis of that class immediately before 
the comminceinint of I’art TII of the new Act.” 

277. (1) In this Part of this Act— 

the expressions “all-India Service,” "Central Service Class I,” “Central 
. ^ ^ Service Class IT,” "Railway Service Class I,” “Rail- 

Interpretation, etc. Service Class 11” and “Provincial Service” 

mean respectively the services which were immediately before the com¬ 
mencement of Part 111 of this Act, so described respectively in the classifi¬ 
cation rules then in force under section ninety-six B of the Government of 
India Act; and 

references to dismissal from His Majesty’s service include referen¬ 
ces to removal from His Majesty’s service. 

(2) References in this Part of this Act to persons appointed to a 
civil service of, or a civil post under, the Crown in India— 

(o) include references to persons who, after service in India, Burma, 
or Aden, retired from the service of His Majesty before the commence¬ 
ment of Part HI of this Act; 

(6) do not include references to persons so appointed who, after 
the commencement of Part III of this Act, become members of a civil 
service of, or hold civil posts under, the Crown in Burma or Aden. 

(3) The inclusion in this Part of this Act of provisions expressly 
requiring the Governor-General or a Governor to exercise his individual 
judgment with respect to any matter shall not be construed as derogating 
from the special re^pinsibility of the Governor-General and the Governors 
for the securing to, and to the dependants of, persons who are or have 
been members of the public services of any rights provided or preserved 
for them by or under this Act and the safeguarding of their legitimate in¬ 
terests. 

PART xr. 

The Siccretary of State, his Advisers and his Department. 

278. (1) There shall be a body of persons appointed by the Secre¬ 

tary of Slate, not being less than three nor more than 
Advisers to .Secre- in number, as the Secretary of Stale may from 
ary o . a e time to time determine, whose duty it shall be to 

advise the Secretary of State on any matter relating to India on which he 
may desire their advice. 

(2) One-half at least of the persons for the time being holding 
office under this section as advisers of the Secretary of State shall be per¬ 
sons who have held office for at least ten years under the Crown in India 
and have not last ceased to perform in India official duties under the 
Crown more than two years before the date of their respective appoint¬ 
ments as advisers under this section. 

(3) Any person appointed as an adviser to the Secretary of State 
shall hold office for a term of five years and shall not be eligible for reap¬ 
pointment : 

Provided that— 

(а) any person so appointed may by writing under his hand resign 
his office to the Secretary of State; 

(б) the Secretary of State may, if he is satisfied that any person so 
appointed has by reason of infirmity of mind or body become unfit to con¬ 
tinue to hold his office, by order remove him from his office. 
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(4) A person for the time being holding office as adviser to the 
Secretary of State shall not be capable of sitting or voting in either House 
of Parliament, 

(5) There shall be paid out of moneys provided by Parliament to 
each of the advisers of the Secretary of State a salary of thirteen hundred 
and fifty pounds a year and also to any of them who at the date of his 
appointment was domiciled in India a subsistence allowance of six hund¬ 
red pounds a year. 

(6) Except as otherwise expressly provided in this Act, it shall be 
in the discretion of the Secretary of State whether or not he consults with 
his advisers on any matter, and, if so, whether he consults with them col¬ 
lectively or with one or more of them individually, and whether or not 
he acts in accordance with any advice given to him by them. 

(7) Any provision of this Act which requires that the Secretary of 
State shall obtain the concurrence of his advisers shall be deemed to be 
satisfied if at a meeting of his advisers he obtains the concurrence of at 
least one-half of those present at the meeting, or if such notice and oppor¬ 
tunity for objections as may be prescribed has been given to those advisers 
and none of them has required that a meeting shall be held for discussion 
of the matter. 

In this subsection “prescribed” means prescribed by rules of busi¬ 
ness made by the Secretary of State after obtaining at a meeting of his 
advisers the concurrence of at least one-half of those present at the meet¬ 
ing. 

(8) The Council of India as existing immediately before the com¬ 
mencement of Part III of this Act shall be dissolved. 

(9) Notwithstanding anything in the foregoing provisions of this 
section, a peison who immediately before the commencement of Part III 
of this Act was a member of the Council of India may be appointed under 
this section as an adviser to the Secretary of btate to hold office as such 
for such period less than five years as the Secretary of State may think fit. 

NOTES. 

Secretary of State and His Advisers. 

S. 278. —Desenbing the history and position of the Secretary of State in Council 
prior to this Act the Joint Parliamentary Committee stated: “The Secretary of State 
m Council is by st.itulc a body corporate, and the powers exercisable by the corporation 
iliiis limugln into existence arc singular and indeed in some respects anomalous, because 
iiicoiisistciit with the doctrine of ministerial responsibility. The Council itself 
consists «if the Secretary of State and not less than eight nor more than twelve 
members, of whom at least one half must have served or resided in India for at lea.st 
len years. The mcmliers other than the .Secretary of State hold office for a term of 
five years, but like His Majesty s Judges and the Comptroller and Auditor-General, 
may he removed from office on an Address presented to the Crown by both Houses of 
Parliament. 

The Secretary of State in Council has power to dispose of real or personal estate 
vested in the Crown, to raise money by way of mortgage, and to make, vary and 
discharge contracts; and at the preoent time in any suit, whether in India or 
elsewhere, to which the Government of India or any Local Government or any official 
employed liy them is a party, the proceedings must be in the name of the Secretary 
of State Ill Council. The Secretary of State in Council is also the only authority for 
raising loans in this country for the purpose of the Government of India. The Council 
of India, iincler the direction of the Secretary of State, is required to “conduct the 
business transacted in the United Kingdom in relation to the Government of India 
and the correspondence with India”. At meetings of the Council, questions are 
decided V>y a majority vote, but the Secretary of State, may, if he thinks fit, over-rule 
the Council, except in certain matters for the decision of which a majority of the 
37 
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Council present and voting is required. These matters are: (1) grants or appro¬ 
priations of any part of the revenues of India; (2) the sale or disposal of real 
or personal estate and the raising of money thereon by mortgage or. otherwise; (3) 
the making of contracts, including instruments of contract of civil offices in India; 
(4) the application to the Go\ernment of India and the Local Governments of 
authority to perform on behalf and in the name of the Secretary of State in Council 
any of the obligations of the last two heads; (5) the passing of any order affecting 
the salaries of members of the Govcrnor-Gcncrars Council; and (6) the making of 
rules regulating various matters connected with the Indian Public Services. 

“The Bill which became the Act of 1858, under which the Crown and Parliament 
first assumed complete responsibility for the Government of India, originally provided' 
that the decision of the Secretary of State should be final in all matters which had 
given rise to a difference of opinion in the Council of India; but the House of 
Commons insisted upon limiting the authority of the Secretary of State over the 
expenditure of Indian revenues, firstly, by requiring the concurrence of the Council 
of India to grants or* appropriations of any part of those revenues, and secondly, by 
reipiiring the consent of both Houses of Parliament to defraying from Indian revenues 
of the cost of any military operation beyond the external frontiers of India. The 
purpose of those amendments appears to have been the anxiety of Parliament not 
to leave to a Minister, the unfettered disposal of the whole of the revenues of India 
and of the large patronage, which would thereby be placed in his hands, and to afford 
safeguards against the expenditure of Indian revenues on purposes other than those 
arising strictly out of the necessities of Indian government. The result has been 
that His Majesty's Government have never had, and have not now, the power to 
compel contributions from Indian revenues for imperial purposes, if a majority of the 
Council of India, refuse to sanction the proposal; and there is reason to believe that 
the powers of the Council in thi.s respect have, on more than one occasion in the, past, 
enabled a Secretary of State successfully to resist pressure from his colleagues in the 
Government to authorise expenditure from Indian revenues which appeared to him 
prejudicial to the interests of the Indian tax-payer. (J.P.C. Rep., paras, 382 to 
3W). 

Under the changed conditions brought about by the Government of India Act, the 
White Paper, 1933, proposed the abolition of the Council, ft was stated: "The 
Secretary of State in Council” as a Statutory corporation which alone can be plaintiff 
or defendant in any litigation instituted by, or against, any Governmental authority 
in India, and in whose name alone can be executed any contrart or assurance entered 
into by any Government in India, is a conception which is manifestly incompatilile 
alike with Provincial sclf-Govemment and with a responsible Federal Government; 
and the present power of veto possessed by the Council of India over all expenditure 
from the revenues of India is no less incompatible with the constitutional arrangement 
under this Act. (White Paper, Introduction, para 68). 

This recommendation was endorsed by the Joint Parliamentary Committee in 
these words:— 

“We cannot doubt that under a system of responsible government in India the 
Secretary of State in Council could not continue on the present basis. It will no 
longer be necessary, with the transfer of responsibility for finance to Indian Ministers, 
that there should continue to be a body in the United Kingdom with a statutory control 
over the decisions of the Secretary of State in financial matters; nor ought the authority 
of the Secretary of State to extend to estimates submitted to an Indian Legislature on 
the advice of Indian Mini.sters. But in our opinion it is still desirable that the Secretary 
of State should have a small body of Advisers to whom he may turn for advice on 
financial and service matters and on matters which concern the Political Department. 
(J.P.C. Rep. para 385). 

As a consequence of the disappearance of the Secretary of State as a statutory 
corporation, provision had to be made for constituting other authorities to hold pro¬ 
perty, to enter into contracts, and by and against whom suits could be filed. See S. 172' 
to 176 ante. 

Sub-S. (3).—^The term of office of members of the Council under the previous law 
was also 5 years but the tenure under S. 3 (7) was during good behaviour and removal' 
could only be by His Majesty on an address by the Houses of Parliament. Further 
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the Secretary of State had the power to re-appoint members for a further term of 5 
years. The tenure had now been altered into one of pleasure and the power of 
rc-appointment has been abolished. 

Sub-S. (4). —Explaining the need for the prohibition enacted in this sub-section 
it was stated in Parliament:—“There has always been the condition upon the Secretary 
of State’s Council that members of it should not be members of either House. I 
think that is a salutary provision. I think that without it there might he division of 
responsibility. The only member of the Oiuncil responsible to Parliament is the 
Secretary of State. As soon as you have upon this Council members of one or other 
House, those tnembers might go to one or other House and make speeches or give 
their votes contrary to the policy of the Secretary of State. That, from the constitu¬ 
tional point of view, would be an untenable position.” {Far. Deb-, Vol. 300, Co]- 100). 

Sub-S. {5).—Sce Notes to S. 280. 

Sub-S. (6). —"Under the existing position the Council of the Secretary of State 
has a statutory locus siatuli in questions involving charges on the revenues of India. 
That is quite an explicit duty. This Bill has in almost every respect changed that 
position. The provisions of the Bill dealing with the future in that respect are very 
tlifferent from the past. That statutory obligation upon the Council of the Secretary 
of State will, therefore, lapse, because the state of affairs to which it was to be 
applied has ceased to exist. There is no obligation upon the Secretary of State to 
consult his Council in finance other than finance m that limited respect. What he 
may do in future is for him to decide. Here it will be a specific type of finance, on 
which the Council had had a locus standi in the past. Under Clause 250 (S. 261) he has 
to obtain the concurrence of his advisers in service questions. Apart from that 
statutory obligation he is at liberty to decide on what subjects he consults.” (Par- 
Deb. Vol. 300, Cot. 1005). 

Sub-S. (7).—This is intended to preserve the procedure of obtaining the 
opinion of members by circulation of papers which is the present practice. 

279. (1) All stock or money standing to the credit of the Secretary 

of State in Council in the books of the Bank of 
Existing accounts England at the commencement of Part III of this Act 
of Secretary of .State shall, as from that date, be transferred to the credit 
of Eng"andr'^" Secretary of State, and any order or instru¬ 

ment with respect to that stock or money executed by 
the Secretary of State or by such person as may be authorised in writing 
by the Secretary of State for the purpose either generally or specially, 
shall be a sufficient authority and discharge to the Bank in respect of any¬ 
thing done by the Bank in accordance therewith. 

(2) Any directions authority or power of attorney given or execut¬ 
ed by or on behalf of the Secretary of State in Council and in force at the 
commencement of Part III of this Act shall continue in force until coun¬ 
termanded or revoked by the Secretary of State. 

NOTES. 

S. 279.— Cf, S, 173 (2) as to the utilisation of these funds. 

280. (1) As from the commencement of Part III of this Act the 

salary of the Secretary of State and the expenses of 
Organisation and jjjg department, including the salaries and remunera* 
menses of n la thereof, shall be paid out of moneys 

provided by Parliament. 

(2) Subject to the provisions of the next succeeding section with 
respect to the transfer of certain existing officers and servants, the Secre¬ 
tary of State may appoint such officers and servants as he, subject to the 
consent of the Treasury as to numbers, may think fit and there shall be 
paid to persons so appointed such salaries or remuneration as the Treasury 
may from time to time determine. 
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(3) There shall be charged on and paid out of the revenues of the 
Federation into the Exchequer such periodical or other sums as may from 
time to time be agreed between the Governor-General and the Treasury in 
respect of so much of the expenses ot the department of the Secretary of 
State as is attributable to the performance on behalf of the Federation of 
such functions as it may be agreed between the Secretary of State and the 
Governor-General that that department should so perform, 

NOTES. 

India Office—Organisation and expenses: S. 280.—Sul>-S. 5 of S. 278 and 
this section give effect to the recommemlation of the Joint Parliamentary Committee in 
para. 389 of their report.—“\Vc understand that at the jiresent time the expenses of 
the India Office establishment are a charge on the revenues of India, hut that an annual 
grant-in-aid of £150,000 is made by the Treasury. This is a matter svhich ought, wc 
think, to lie con.sidered in connection with future changes. It seems to us that it 
would correspond more nearly with the constitutional position now to he cstabli.shed 
if llio l Apeiises of Ihc India office were included in the Civil Sen ice. Esilmates of 
the Culled Kingdom, but that Imlian revenues should contribute a grant-iivaid, in 
\iew of the functions which the Secretary of State and Ins Department will conlinnc 
to perform on liehalf of the Government in India.” 

The grant referred to is really only £110,000 a year and in the Financial memor¬ 
andum which accompanied the Government of India Bill it was .stated that after 
setting oif the contributions that arc to bo received from the Revenues of India and 
Biirm.i [under S. 280 (3) of the Goveriinicnt of India Act; and S. 141 of the 
(iovei ninetit of Hiirma Act] m respect of agency functions, it wa« not anticipated 
that the charge on the British Jsxchecitier would differ materially fiom (he jirevious 
ffgiire of £110,000 per year. 

The jiosition was thus explained in Parliament.—^“The linancial arrangement i.s 
set out in the Financial Resolution, namely, that the India Office, to use a general 
expression, will become a Treasury Office. Its expenses will come from funds here 
and the Government of India will pay- towards the cost of the India Officei what may 
he termed agency expenses involved in any duty which the India Office has carried 
out either for the Federal Government or lor the Provincial Governments. The 
proposal merely changes round the present plan. The, present plan is that the 
expenses of India Office are p:iid out of the Indian Revenues hut the Treasury- make 
a contnhulion in the form of a grant-in-aid from British revenues. In future the 
Treasury will provide for the India Office, the Government of India making a con- 
trilnition in respect of agency functions performed by the India Office for the Govern¬ 
ments in India. In actual practice there will not be a great difference in the expendi¬ 
ture one way or the other.” (I’d/-. Dcb^ Vol. 300, Col- 1010). 

281 . (1) All persons who immediately before the commencement of 
Part III of this Act were officers or servants on the 
Transfer of exis- permanent establishment of the Secretary of State in 
ting personne . Council shall on that date be transferred to the de¬ 

partment of the Secretary of State and shall be deemed to be permanent 
Civil Servants of the Stale, 

(2) Subject as hereinafter provided, the provisions of the Super¬ 
annuation Acts, 1834 to 1935, and of any orders, rules and regulations 
made thereunder shall apply in relation to a person so transferred as 
aforesaid as they apply in relation to a person entering the Civil Service 
with a certificate from the Civil Service Commissioners, and Air the pur¬ 
poses of those Acts, orders, rules and regulations his service shall be 
reckoned as if service on the permanent establishment of, and employment 
by, the Secretary of State in Council had at all times been service or em¬ 
ployment in a public department the expenses whereof were wholly 
defrayed out of moneys provided by Parliament; 
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Provided that neither the Superannuation Act, 1909, nor section 
4 of the Superannuation Act, 1935, shall apply in relation to any persoii 
so transferred unless that Act, or, as the case may be, that section (as 
applicable to persons on the permanent establishment of the Secretary of 
State in Council) would have applied in relation to him if this Act had not 
been passed. 

(3) His Majesty may by Order in Council direct that in iheir appli¬ 
cation to any person so transferred the said Acts, orders, rules and regula¬ 
tions shall have effect subject to any such niodifications as may appear to 
His Majesty to be necessary for securing that the case of any such person 
shall not be dealt with in any manner less favourable to him than it would 
have been dealt with if this Act had not been passed and he had con¬ 
tinued to serve on the establishment of the Secretary of State in Council. 

(4) All persons who, not being on the permanent establi.shmenl of 
the Secretary of State in Council, were immediately before the commence¬ 
ment of Part III of this Act officers or setvants employed in the United 
Kingdom by the Secretary of State in Council shall on that date be trans¬ 
ferred to the department of the Secretary of State and, for the purposes 
of the Superannuation Acts, 1834 to 1935, and the orders, rules and 
regulations made thereunder, employment by the Secretary of State in 
Council shall be treated as if it had been employment by the Secretary of 
Slate. 

(5) If the conditions of service of any person to whom the last 
preceding subsection applies included a condition as to eligibility for a re¬ 
tiring allowance in consideration of meritorious service, the Treasury may, 
if they think fit, grant to him such an allowance on his retirement, 

(fi) Notwithstanding anything in the Pension Commutation Acts, 
1877 to 1882, It shall be lawful for the Treasury to commute for a capital 
sum so much of any superannuation, compensation or retiring allowance 
as is payable out of moneys provided by Parliament to a person so trans¬ 
ferred as aforesaid and for the Secretary of State so to commute so much 
of any such allowance as is payable to such a person out of the revenues 
of the Federation. 

-Any such commutation shall be made upon such conditions as His 
Majesty in Council may direct, not being more favourable than the condi¬ 
tions which would have applied to the person in question if he had retired 
from the establishment of the Secretary of State in Council. 


282, (1) So much of any superannuation allowances, compensation 

allowances, retiring allowances, additional allowances 
Contributions from qj. gratuities which may become payable to or in 
^ ecerd- ,.ggpej.j Qf officers and servants transferred by the 
last preceding section to the department of the Secre¬ 
tary of State as His Majesty in Council may determine to represent the 
proportion of such allowances or gratuities attributable to service before 
the date of transfer shall be paid out of the revenues of the Federation: 


Provided that account shall not be taken of any service before the 
date of transfer in respect of which such an allowance or graluiiy payable 
out of moneys provided by Parliament might, if this Act had not been 
passed, have been awarded under the Superannuation Acts, 1834 to 1935. 


(2) If any officer or servant so transferred to the department of 
the Secretary of State, or any person who, having been previously on the 
establishment of the Secretary of State in Council, was immediately 
before the commencement of Part III of this A.ct a member of the staff of 
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tha High Commissioner for India, or any person who immediately before 
the commencement of Part III of this Act was the Auditor of the Ac¬ 
counts of the Secretary of State in Council or a member of his staff, loses 
his employment by reason of the abolition of his office or post, or by 
reason of any reorganisation of the department or of his office, where 
such abolition or reorganisation results in the opinion of the Secretary of 
State from the operation of this Act or the Government of Burma Act, 
1935, the Secretary of State shall award to that officer or servant out of 
the revenues of the Federation such compensation as he may think just 
and equitable in augmentation of any allowance or gratuity for which that 
officer or servant may be otherwise eligible. 

(3) Any payments directed by this section to be made out of the 
revenues of the Federation shall be charged upon those revenues. 

NOTES. 

S. 282.—The need for the proviso fo sub-S. (1) was thus stated by The 
Sohctlor-Generai: —“It not frequently happens that a civil servant before going to 
the India Office has put in some service in another office and it would be wrong that 
that part of his pension which is attributable to his service in another department 
should be charged to the revenues of the Federation”. (Par. D^b- Vol. 300f 

Col. ton). 

283. (1) The liability for payment of any superannuation 

allowances, compensation allowances, retiring allo- 
Liability for pen- wanccs, additional allowances and gratuities which 
sions in respect of immediately before the commencement ot Part III 
mencement^oT l^Tt. of this Act were payable to or in respect of persons 
III. in respect of service on the establishment of the 

Secretary of State in Council, or in respect of service 
as Auditor of the Accounts of the Secretary of State in Council, or in 
respect of service as a member of that Auditor’s staff, or partly in respect 
of service on the establishment of the Secretary of State in Council or as 
a member of that Auditor’s staff and partly in respect of service as a 
member of the staff of the High Commissioner for India shall be a liability 
of the Government of the Federation, and those allowances and gratuities 
shall be charged upon the revenues of the Federation. 

(2) The provisions of subsection (1) of this section shall also 
apply to so much of any superannuation allowances, compensation allo¬ 
wances, retiring allowances, additional allowances, and gratuities awarded 
after the commencement of Part HI of this Act to persons not transferred 
by the last but one preceding section as is attributable to such service 
before the commencement of Part III of this Act as is mentioned in the 
said subsection (1). 

284. Any sums which, if this Act had not been passed, would have 

been payable, whether as of right or not, by the 
Offi« Secretary of State in Council out of the revenues of 
provident funds. India to or m respect of a person who was a subscri¬ 

ber to the Regular Widows’ Fund, the Elders 
Widows’ Fund, or the India Office Provident Fund, shall be paid out of 
the revenues of the Federation and charged on those revenues. 

NOTES. 

S. 284—Sco*pe and object.—^Thc provisions of this section and its implications 
were thus explained in Parliament“There are three old funds which have long since 
been closed to fresh entrants, but there are certain bcncficarics still drawing benefits 
in the shape of pensions. All these funds are non-votable and this section continues 
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their non-votaility, and secures their payment from the revenues of India. The 
Regular widows' Fund was established in 18^ for the benefit of the widows and 
families of those people employed in the home service of the East India Company. 
The word “Regular” derived from the phrase “The Regular home establishment” of 
the old East India Company. This establishment included, broadly speaking, the 
Superior, or Officer, class who served the old F.ast India Company, and there are a 
few beneficiaries of this fund still alive. The Elders' widows’ Fund was established 
in the same year for the benefit of the wives and families of people emp’oyed in the 
home service of the East India Company who were regarded as members of what 
was known in those old days as the extra-department. The Elder, in the strict sense 
■of the term was an overseer of labour in the warehouses of the East India Company. 
The persons who subscribed to the Elders' Widow’s Fund included, however, extra 
clerks, attendants messengers and other subordinates. Therefore, between them 
these two funds comprise certain beneficiaries, not very many—in fact, they are few 
in number—who continue to draw benefit from these ancient funds which are, now 
closed to new entrants. 

“Payments from these two funds were made out of capital investment which were 
lield by the Secretary of State in Council, and under the original Act, 60 Viet., Ch. 2, 
the Secretary of State was charged with the p.iyment of sums out of the revenues of 
India if these original capital sums were exhausted. Those original capital sums 
are not completely exhausted, hut the contingency of their finally being exhausted 
must be provided for in this new Bill which we are in process of passing. The India 
Office Provident Fund, the third referred to in this new Clause was instituted in 1877 
to provide pensions to the widows of members of the permanent staff of the Secretary 
of State who were not subscribers to cither of the other two funds to which I have 
referred. This fund was closed in 1885. The money in the fund was handed over 
to the Secretary of State under an order of Court and the duty* was laid upon him 
to guarantee the payment to the dependants of the original siibscnberi! to this parti¬ 
cular India Office Provident Fund. 

"The liability is very small indeed, but in the unfortunate event of the funds not 
lasting out sufficiently to meet the money necessary for the last surviving beneficiary 
of these funds, we have made it certain that the money will be forthcoming from the 
revenues of India. The total number of beneficiaries under the first two funds is 30 
between them, and under the last fund, while it is not absolutely certain, it cannot 
be more than approximately a dozen. 

“The sums involved for all the dependants of these funds are only a few hundreds 
a year and certainly in total not over £1,000 a year.” {Par. Drb. Vol. ?00. Col. 86). 

PART XII, 

Miscellaneous and General. 

The Crown and the Indian States. 

285. Subject in the case of a Federated State 
Saving for rights to the provisions of the Instrument of Accession of 
and obligations of the State, nothing in this Act affects the rights and 

witiTlndian Stated"* obligations of the Crown in relation to any Indian 
State. 

NOTES. 

S. 285.—The Joint Parliamentary Committee state:—“The Crown possesses 
-rights, authority and jurisdiction outside British India, including those rights which 
are comprehended under the name of Paramountcy. AH these are at present 
exercised on behalf of the Crown, under the general control of the Secretary of State, 
by the Governor-General in Council: and it will be necessary that they should also 
be resumed in their entirety into the hands of the Crown. But clearly they cannot 
under the new Constitution be exercised on behalf of the Crown by any Federal 
authority, save in so far as they fall within the Federal sphere and only then when 
they affect a State which has acceded to the Federation. The White Paper jiroposrs 
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xhM exception which ^ehaxc mentioned) they should in future be 

,scra>o.l I.) the Reproscniahv.. of the Crown, fa his capacity as Viceroy; anrf thal 
111 order to put the distinction beyond doubt, the office of Governor-General should be 
SI wil'd from that of Viceroy. Outside the Federal sphere, the States’ relations will 
1)0 exclusively with the Crown and the right to tender advice to the Crown in this 
icy.ird will he with His Majesty’s (]o\ernmciit. {J-F-C- Kep. Para. 158 ). 

The need for this section was thus explained during the debates in Parliament;— 
“'I'liis is ill order to make it quite plain that the provisions of the existing S. 132 of 
the Cio\trnment of India Act arc not to be regarded as in any way abrogated. That 
Section is the descendant of a corresponding Section which appeared in the original 
Act. When the powers and rights of the old East India Company were transferred 
to the Crown, it was necessary in the legislation to make it plain that treaties existing 
between iJie Slates and the East India Company were equally binding as Iictwecn the 
States and the Crown. As the legislation of 1919 was a consolidating legislation, the 
same in’oeisions naturally appeared as were contained in S. 132. Some Stales may ha\e 
a little apprehension lest entry into the Federation might in some way prejudice their 
treaty rmhts and the treaty obligations of the Crown- In orelcr to make it perfectly 
plain that no such jircjudicc is possible to occur to their treaty' rights when this Hill 
becomeV law, it is proposed to put in the section’. (Par. Deb. Vol. 300, Coh. 91 and 
92). 


iS'ir Stifiiucl Iloafe explained the relationship between the Act and the exercise 
by the <"ro\\r oC its jiowcrs of paramounlcy thus'—“First, the Bill so far from worsen¬ 
ing the I’rincis’ position in regard to paramounlcy will make it better. Secondly, 
the gre.iter p.ut of the Bill has nothing to do with paramounlcy at all. Paramountcj 
is nc\er so much as mentioned in tin Bill. The greater part of the Bill 
has to he flecided on other considerations and the introduction of paramountcj' 
into the contiwersy should in no way complicate or delay our procciding steadily and 
normally with the Bill in this Committee. Thirdly, Paramounlcy must be dealt with 
in the normal way in India. It affects all the Princes, whether they federate or not, 
whether this Bill passes on the Statute Bill or not”. (Par. Deb- Vol. 299, Col- 123T). 

Cf. S. .5 and Ss. 145 and 146. 


286. (1) If His Majesty’s Representative for the exercise of the 

functions of the Crown in its relations with Indian 
States requests the assistance of arrned forces for 
the due discharge of tho.se functions, it shall be the 
duty of the Governor-General in the exercise of the 
executive authority of the Federation to cause the 
necessary forces to be employed accordingly, but the 
net additional expense, if any. incurred in connection 
with those forces by rea.son of that employment shall 
be deemed to be expenses of His Majesty incurred in discharging the said 
functions of the Crown. 

(2) In discharging his functions under this section the Governor- 
General shall act in his discretion. 


Use of His 
Maje.sty’s force.s in 
connection with dis¬ 
charge of the fun¬ 
ctions of tlic Crown 
in its relafioiis witli 
Indian States. 


NOTES. 

S. 286.—Explaining the origin of this section it was staled in Parliament:— 
“Its purpose IS to make explicit that the representative of the Crown should he able 
to have at his ilisposal the necessary armed forces to carry out the discharge of his 
function for the protection of the State. Representations were made, by the Indian 
.Slates, to the effect that they thought it would be better if some specific provisions 
were made in the Bill making it clear that the Representative of the Crown would 
have at Jus dispo.sal the necessary' forces to implement the Crown’s obligation in 
relation to the States, and the Government felt that it would not be proper or techni¬ 
cally right not to accede to that request.” (Par. D.eb. Voh 300, Col. 1465). 

Though both the offices of 'Governor-Gencrar and ’Crown Representative’ are 
held by the same indiMdual, (Cf. S. 3 (3),)' their functions and source of authority 
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arc clifferent. It was in order to obviate confusion of functions that a neutral term 
like ‘Viceroy’ was avoided to describe the Governor-General. (Cf- notes to S. 3.) 

The net additional expenditure is charged on the revenues of the Fi deration. (Cf- 
Notes to .S. 145.) 

287. Arrangements may be made between Ili^ Majesty’s Represen- 
Arrangemcnt. f t^tive for the exercise of the functions of the Crown 
Governors and * Pro- relations With Indian Slates and the Governor 

yincial staff to assist of any Province for the discharge by the Governor 
in discharging func- and officers serving in connection wdih the affairs of 
tions of Political Province of powers and duties in connection with 

department. exercise of the said functions of the Crown. 


S. 287.—The iK‘ce«‘'ity for this section was thus explained in Parliament;— 
“Tlicie are a number of small States m some Provinces with which the 
Provincial Governments have relations, and in order that those relations can 
lie carried on oniciently it is necessary that the Gtivernor-Goneral should be enabled to 
delegate powers of the Governor to Provincial olficcrs to carry on those arrangements. 
In the Province of .\s.sam, for exampb, a Deputy Commissioner looks after small 
States, and it is in order that that sort of arrangement shall eonllniie that this 
section lias Imn moved as an addition to the Hill” (Par. Dch. Vcl. 302, Col 327 "). 

Aden. 

288, (1) On such date as His Majesty may by Order in Council 

. , appoint (in this section referred to as “the appointed 

day’’) the then existing Chief Commissioner's Pro¬ 
vince of Aden (in this section referred to as “Aden") shall cease to be a 
part of llritish India. 

(2) At any lime after the passing of this Act it shall be lawful for 
His Majesty in Council to make such provision as he decnis proper for 
the government of Aden after the appointed day, and any such Order in 
Council may delegate to any person or persons within Aden power to 
make laws for the peace, order and good government of Aden, without 
prejudice to the power of His Majesty in Council, notwithstanding such 
delegation, from time to time to make laws for any of the purposes 
aforesaid, 

(3) An Order made by His Majesty in Council by virtue of the 
preceding sub-section may, without pejudice to the generality of the words 
of that sub-section, contain provisions with respect to— 

(o) the continuing validity of all Acts, orders, ordinances and 
regulations in force in Aden immediately before the appointed day ; 

{h) the continuing validity of lawful acts done by any authority in 
Aden before the appointed day; 

(c) the validity and continuance of proceedings commenced before 
the appointed day in any Court of Justice in, or having jurisdiction in, 
Aden; and 

(d) the enforcement by or against the Government of Aden of 
claims which, if this Act had not been passed, might have been enforced 
by or against the Secretary of State in Council in connection with the 
administration of Aden. 

(4) If any such Order is made, it shall confer appellate jurisdiction 
from courts in Aden upon such court in India as may be specified in the 
Order, and it shall be the duty of any court in India upon which juris¬ 
diction is so conferred to exercise that jurisdiction, and such contribution. 
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if any, as His Majesty in Council may determine, shall be paid out of the 
revenues of Aden towards the expenses of that Court. 

The Order shall also make provision specifying the cases m which 
an appeal from that Court in India may be brought to His Majesty in 
Council. 

(5) Any property which immediately before the separation of 
Aden from India was vested in Ilis Majesty for the purposes of the Gov¬ 
ernment of India and either was then situate in Aden, or, by virtue of any 
delegation from the Secretary of State in Council or otherwise, was then 
in the possession, or under the control of, or held on account of, the 
Local Government of Aden, shall, as from the said separation, vest in His 
Majesty for the purposes of the Government of Aden, and any contract 
made or liability incurred by or on behalf of the Secretary of State in 
Council before the said separation solely for a purpose which will after the 
separation be a purpose of the Government of Aden shall, as from the 
separation, have effect as if it had been made or incurred by or on behalf 
of the Government of Aden. 


NOTES. 


S. 288 —For the history of Aden as part of British India see Notes to S. 94 (2), 
sufira- 

Sub-S. (4).—This Carrie's out the undertaking given hy His Majesty’s Govern¬ 
ment to retain ihe appeals to the High Court of Bombay from the Courts of Aden. 
Appeals from decisions of the High Court in exercise of the appellate jurisdiction 
conferred by Order in Council do not lie to the Federal Court. S- 218 

Netv Provinces and alterations of boundaries of Provinces, 


Pr?v“™" of sTnd (1) As from such date as His Majesty 

and Orissa. t^ay by Order in Council appoint— 

(o) Sind shall be separated from the Presidency of Bombay and 
shall form a Governor’s Province to be known as the Province of Sind; 

( ft) Orissa and such other areas in the Province of Bihar and Orissa 
as may be specified in the Order of His Majesty shall be separated from 
that Province, and such areas as may be specified in the said Order shall 
be separated from the Presidency of Madras and the Central Provinces 
respectively, and Orissa and the other areas so separated shall together 
form a Governor’s Province to be known as the Province of Orissa; and 


(c) the Province formerly known as Bihar and Orissa shall be 
known as the Province of Bihar. 

(2) An Order in Council made under this section shall define the 
boundaries of the Provinces of Sind and Orissa and may contain— 

(o) such provisions for their government and administration during 
the period before Part III of this Act comes into operation ; 

(ft) such provisions for varying, during the said period, the composi¬ 
tion of the Local Legislature of any Presidency or Province the boundaries 
of which are altered under this section. 

(c) such provisions with respect to the laws which, subject to amend¬ 
ment or repeal by the Provincial or, as the case may be, the Federal Legis¬ 
lature, are to be in force in, or in any part of, Sind or Orissa respectively; 

(d) in the case of Orissa, such provisions with respect to the 
jurisdiction therein of any Court theretofore exercising the jur^diction of 
a High Court, either generally or for any particular purpose, in any area to 
be included in the Province; 

(r) such provisions with respect to apportionments and adjustments 
of and in respect of assets and liabilities; and 
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{/) such supplemental, incidental and consequential provisions, 
as His Majesty may deem necessary or proper. 

(3) Subject to the provisions of any such Order as aforesaid, the 
Governor-General in Council may, until the date on which Part III of this 
Act comes into operation, exercise in relation to the Provinces of Sind and 
Orissa and any Presidency or Province the boundaries of which are alter¬ 
ed under this section any powers which he might have exercised if the 
said new Provinces had been constituted, or those boundaries had been 
altered, under the provisions in that behalf contained in the Government 
of India Act. 

(4) In this Act the expression “the Legislative Council of the Pro¬ 
vince", when used in relation to a date before the commencement of Part 
III of this Act shall in the case of Sind and Orissa be deemed to refer to 
the Legislative Councils of Bombay and of Bihar or Bihar and Orissa 
respectively. 

NOTES. 

S. 289.—By the Government of India (Constitntion of Sind) Order, 1936 and the 
corresponding Orissa Order, .Sind and Orissa have been formed into separate Provin¬ 
ces from 1st April, 1936; and the respective Ordcr.s in Council enact transitory 
provisions to be in force till the commencement of Part III (t.e., 1st April, 19.37). 
For the subvention to the Province, sec notes to S. 142. 

Creation of new o t.- .. . xi • • r 

Provinces and altera- 290. (1) Subject to the provisions of this sec¬ 

tions of boundaries of tion, His Majesty may by Order in Council— 
Provinces. 

Co] create a new Province; 

(b) increase the area of any Province; 

(r) diminish the area of any Province; 

(d) alter the boundaries of any Province: 

Provided that, before the draft of any such Order is laid before 
Parliament, the Secretary of State shall take such steps as Hus Majesty 
may direct for ascertaining the viewsof the Federal Government and the 
Chambers of the Federal Legislature and the views of the Government and 
the Chamber or Chambers of the Legislature of any Province which will 
be affected by the Order, both with respect to the proposal to make the 
Order and with respect to the provisions to be inserted therein. 

(2) An Order made under this section may contain such provisions 
for varying the representation in the Federal Legislature of any Governor's 
Province the boundaries of which are altered by the Order and for varying 
the composition of the Legislature of any such Province, such provisions 
with respect to apportionments and adjustments of and in respect of assets 
and liabilities, and such other supplemental, incidental and consequential 
provisions as His Majesty may deem necessary or proper: 

Provided that no such Order shall vary the total membership of 
either Chamber of the Federal Legislature. 

(3) In this section the expression “Province” means either a 
'Governor’s Province or a Chief Commissioner’s Province. 

NOTES. 

S. 290.—C/. S. 52 A. of the Government of India Act, 1919. It was in exer¬ 
cise of the power conferred by thatr section that Burma was constituted into a 
Governor’s Province in 1921. The power formerly vested in the Governor-General 
in Council to act with the previous sanction of the Secretary of State, has now been 
vested in His Majesty as the continuance of the power in the Governor-General is 
incompatible with the status of Provinces as, Units in the Federation. 
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Franchise. 

rower of His 291. In so far as provision with respect to the 
IVfajesty to make pro- matters hereinafter mentioned is not made by this 
vision with respect Act, His Majesty in Council may from time to time 
to franchises and make provision with respect to those matters or any 
elect,o„s. of them, that is to say- 

(fl) the delimitation of territorial constituencies for the purpose 
of elections under this Act; 

(&'! the qualifications entitling persons to vote in territorial or other 
constituencies at such elections, and the preparation of electoral rolls; 

(c) the qualifications for being elected at such elections as a mem¬ 
ber of a legislative body ; 

(d) the filling of causal vacancies in any such body; 

(e) the conduct of elections under this Act and the methods of 
voting thereat ; 

(f) the expenses of candidates at such elections : 

((/) corrupt practices and other offences at or in connection with 
such elections; 

(h) the decision of doubts and disputes arising out of, or in 
connection with, such elections; 

(i) matters ancillary to any such matter as aforesaid. 

NOTES. 

S 291—.Sclii.(lilies [ and wliicli relate- to the cuinpositinn of (he Federal and 
l’r(i\ mcial I.c^islaUires u-spectivilv and .Sch. \f which relntd! to the Franchise for 
Pro\incial I.e},MS lain res expressly leave certain matters to he “prescribed”. This 
si'ctifin provides the machinery for “prescribing” such matters. 

It further clothes Tlis ^^aJesty in Council with power to fill in the details of the 
machinery for elections under the new Act. 

The Orders in Conned passed ui) to now under this section are • — 

(1) The Ciovernmcnt of India (Provincial I.egislati\e Assemblies) Order, 
10.16, dijimiliug the territorial constituencies. 

(2) The Cjo\ enimeiit of India (Provincial Legislative ('onncil's Order), 1936. 

(3) The Government of India (Provincial Election coruipt Practices and 
Election Petitions) Order, 1936. 


Provisions as io certain legal matters. 

292. Notwithstanding the repeal by this Act of the Government of 
India Act, but subject to the other provisions of this 
Existing law of law in force in British India immediately 

force. ‘before the commencement of Part III of this Act 

shall continue in force in British India until altered 
or repealed or amended by a competent I.'*gislature or other competent 
authority. 


S. 292.—In theory all Colonial Legislature, arc subordinate law-making bodies and 
legislation under the powers conferred oii them are comparable with the articles and 
bjx'-laws of Corporations .and statutory bodies, which is the ratio for the application 
of fllie doctiine of ultra -.ires to their legislative enactments. The rule 
of construction applicable to byc-laws is that when a statute is repealed 
it must be considered as if it had never existed, and that all by-laws and rules made 
under a repealed statute cease to operate with the repeal of the main enactment 
unless there is any saving provision in the repealing enactment. 

As was observed by T.ord Reading C- J. in IVatson v. Winch (1916)' 1 K.B. 688 
at 690,—"Does the repeal of an Act which enables a corporation to make by-laws have 
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the effect of repealing by-laws already made under the power while it existed, or 
whether the liye-laws remain in force notwithstanding the repeal of the statute under 
■which they were made?” Citing the passage from Surtecf Rlluon, [9 li. & G 750 
(752) ], “It has long been established that when an Act of Parliament is repealed 
it must he considered (except as to transactions passed and closed) ai if it had never 
existed.” His Lonlship proceeded, “To that passage it is only necessary to make 
one qualification in that since that ease Lord Brougham’s Art, and the Interpretation 
Act, 181^9 have been passed. It would follow that any bye law madci under a repealed 
statute ceases to have any validity unless the repealing Act. contains some provision 
preserving the validity of the bye-law notwithstanding the repeal.” 

In the words of Sankey, J., “When a statute is repealed any by-law made 
theieunder ceases to be operative unless there is a saving clause in the new statute 
preserving the old by-law”. Hence the necessity for this saving clause. 

The section merely continues the existing law. It docs not validate any law 
and such invalidity as cxistcil is still open to attack. C[- notes to S. 176. 

293. Ilis Majesty may by Order in Council to be made at any time 

after the passing of this Act provide that, as from 
Adaptation of cxis- date as may be specified in the Order, any law 

ting Indian laws, etc. 

India shall, until repealed or amended by a competent Legislature or other 
competent authority, have effect subject to such adaptations and modifica¬ 
tions as appear to His Majesty to be necessary or expedient for bringing 
the provisions of that law into accord with the provisions of this Act and, 
in particular, into accord with the provisions thereof which reconstitute 
under different names governments and authorities in India and prescribe 
the distribution of legislative and executive powers between the Federa¬ 
tion and the Provinces: 

Provided that no such law as aforesaid shall be made applicable to 
any Federated Stale by an Order in Council made under this section. 

In this section the expression “law” does not include an Act of 
Parliament, but includes any ordinance, order, bye-law, rule or regulation 
having in British India the force of law. 

NOTES. 

S, 293.—The amenclmciits made by the Adaptation Order cannot lie challenged 
as ultra j'trrjf, as they derive their authority from Parliament hut the Acts as amended 
or adapted, may be altered by the legislature which under Part V is competent to 
legislate in regard to the .subject matter of the Law. The ‘competent legislature or 
competent authority’ is not determined by the Orders in Council, but must be sought 
on tho proper interpretation of I’art V, read with Sch. VII of the Act. 

294. (1) Neither the executive authority of the Federation nor the 

„ , . ... legislative power of the Federal Legislature shall 

tion?*^**^" extend to any area in a Federated State which His 

Majesty in signifying his acceptance of the Instru¬ 
ment of Accession of that State may declare to be an area theretofore 
administered by or on behalf of His Majesty to which it is expedient that 
the provisions of this sub-section should apply, and references in this Act 
to a Federated State shall not be construed as including references to any 
such area: 

Provided that— 

(o) a declaration shall not be made under this subsection with 
respect to any area unless, before the execution by the Ruler of the Instru¬ 
ment of Accession, notice has been given to him of His Majesty's 
intention to make that declaration; 
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(6) if His Majesty with the assent of the ruler of the State relin¬ 
quishes his powers and jurisdiction in relation to any such area or any part 
of any such area, the foregoing provisions of this subsection shall cease 
to apply to that area or part, and the executive authority of the Federation 
and the legislative power of the Federal Legislature shall extend thereto 
in respect of such matters and subject to such limitations as may be speci¬ 
fied in a supplementary Instrument of Accession for the State. 

Nothing in this subsection applies to any area if it appears to His 
Majesty that jurisdiction to administer the area was granted to him solely 
in connection with a railway. 

(2) Subject as aforesaid and to the following provisions of this 
section, if, after the accession of a State becomes effective, power or juris¬ 
diction therein with respect to any matter is, by virtue of the Instrument 
of Accession of the State, exercisable, either generally or subject to limits, 
by the Federation, the Federal Legislature, the Federal Court, the Federal 
Railway Authority, or a Court or an authority exercising the power or 
jurisdiction by virtue of an Act of the Federal Legislature, or is, by virtue 
of an agreement made under Part VI of this Act in relation to the adminis¬ 
tration of a law of the Federal Legislature, exercisable, either generally or 
subject to limits, by the Ruler or his officers, then any power or jurisdic¬ 
tion formerly exercisable on His Majesty’s behalf in that State, whether 
by virtue of the Foreign Jurisdiction Act, 1890, or otherwise, shall not be 
exercisable in that .State with respect to that matter or, as the case may be, 
with respect to that matter within those limits. 

(3) So much of any law as by virtue of any power exercised by or 
on behalf of His Majesty to make laws in a State is in force in a Fede¬ 
rated State immediately before the accession of the State becomes 
effective and might by virtue of the Instrument of Accession of the 
State be re-enacted for that State by the Federal Legislature, shall 
continue in force and be deemed for the purposes of this Act to be a Fede¬ 
ral law so re-enacted: 

Provided that any such law may be repealed or amended by Act of 
the Federal Legislature and unless continued in force by such an Act shall 
cease to have effect on the expiration of five years from the date when the 
accession of the State becomes effective. 

(4) Subject as aforesaid, the powers and jurisdiction exercisable by 
or on behalf of His Majesty before the commencement of Part III of this 
Act in Indian States shall continue to be exercisable, and any Order in 
Council with respect to the said powers or jurisdiction made under the 
Foreign Jurisdiction Act, 1890, or otherwise, and all delegations, rules and 
orders made under any such Order, shall continue to be of full force and 
effect until the Order is amended or revoked by a subsequent Order: 

Provided that nothing in this subsection shall be construed as pro¬ 
hibiting His Majesty from relinquishing any power or jurisdiction in any 
Indian State. 

(5) An Order in Council made by virtue and in exercise of the 
powers by the Foreign Jurisdiction Act, \8S>0, or otherwise in His Majesty 
vested, empowering any person to make rules and orders in respect of 
courts or administrative authorities acting for any territory shall not be 
invalid by reason only that it confers, or delegates powers to confer, on 
courts or administrative authorities power to sit or act outside the terri¬ 
tory in respect of which they have jurisdiction or functions, or that it con¬ 
fers, or delegates power to confer, appellate jurisdiction or functions on 
courts or administrative authorities sitting or acting outside the territory,. 



30^ 


S. 294] The Government op India Act, 1935. 

(6) In the Foreign Jurisdiction Act, 1890, the expression “a British 
court in a foreign country" shall, in relation to any part of India outside 
British India, include any person duly exercising on behalf of Ilis Maj¬ 
esty any jurisdiction, civil or criminal, original or appellate, whether by 
virtue of an Order in Council or not, and for the purposes of section nine 
of that Act the Federal Court shall, as respects appellate jurisdiction in 
cases tried by a British Court in a Federated State, be deeired to be a 
Court held in a British Possession or under the authority of His Majesty, 

(7) Nothing in this Act shall be construed as limiting any right of 
His Majesty to determine by what courts British subjects and subjects of 
foreign countries shall be tried in respect of offences committed in Indian 
States. 

Nothing in this section affects the provisions of this Act with 
respect to Berar. 


S. 294: Powers under the Foreign Jurisdiction Act.—“Th<' purpose of 
S. 294 is to define the extent to winch powers hitherto exercised in the States by 
the Crown in virtue of the Foreign Jurisdietion Act oi* otherwise are to be affected 
by the provisions of this Act: in other words, to define the extent to which those 
powers in Fetlcraitfcd States are to continue or to bo replaced by powers 
exercised by or on behalf of the Federation. It goes without saying that, in the case 
of the non-Federated States all these powers usually spoken of as “paramountcy 
powers”, will continue unaffected.” (./’or/. Deb., (H.D), VoU 98,Col, 604). 

Thte Solicitor-General said:—“This section deals with the rather technical 
matter of the exercise by the Crown of its powers under the Foreign Jurisdiction Act 
in parts adjacent to British India but which are not British territory. I will give one 
example. In the case of certain of the railways which run through Indian States the 
Rulers of those .States have ceded jurisdiction to the Government of India in respect 
of certain matters connected with the railways and* in some cases at any rate, in 
respect of a certain area on each side of the line. The territory does not become 
British territory, but there is the power to make laws and regulations which run on 
the railway, though it is in an Indian State. (C/. Muhamud Yusnfuddin v. Emperor*, 
24 LA. 137). That power is exercised under the Foreign Jurisdiction Act. In so 
far as the area at present covered by this procedure comes within the Federal part 
the powers of the Federal Legislature will supersede the powers at present 
exercised under the Foreign Jurisdiction Act. Then there conics the question of the 
powers now exercised under the Foreign Jurisdiction Act, which will not be merged 
in the Federal power cither because they are altogether outside it or because 
they arc in relation to a State which is not Federated.” {Pari. Deb-, Vol- 300, 
Col. 1029). 

"Sub-S. (1) is intended to deal with cases in which full jurisdiction has been 
exercised by the Crown in self-contained areas within a State, for example, such 
areas as Quetta, the Civil and Military Station of Bangalore, and Cantonments such 
as Secunderabad and Mhow. It is clear that the jurisdiction hitherto exercised in 
respect of such areas must continue. In other words such areas must be regarded 
as excluded from the State for the purpose of Federal powers. The sub-section 
accordingly gives the Crown power to notify any State, that, on Federation, any such 
area conltiained in the State will be treated as falling within the terms of this 
sub-section. It further provides that in the event of the Crown’s deciding to 
relinquish jurisdiction over such an area, the powers relinquished are to be replaced 
through a supplementary Instrument of Accession by Federal powers. 

“Sub-S. (2) provides that any jurisdiction exercised in a sfate, whether 
territorially for example, in respect of railway lands—or more generally, is to cease to 
be exercisable in so far as “corresponding and co-extensivo” powers are assumed 
in the State by Federal authorities. 
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“Sub-S (3) pruMilcs ior the continuance in a State for a period of five 
>ears of any British Indian Legislation in force in the State at the date of accession 
111 \irUie of foreign jurisdiction, even in respect of matters which become federal 
matters in the State on its accession. This is clearly necessary in order to provide 
.1 period of grace for the Federal Legislature to replace such legislation by its own. 
Oliviously great incomenience would result if the consequence of accession was the 
immediate cessation of all British Indian Law m force, for instance, throughout the 
railway lands. 

Sub-S. (4) -Lf.ntiniics in force all powers and jurisdiction hitherto exercisable 
ill the States, save to the extent to which they arc affected by the previous sub¬ 
sections.” (Pari. Deb., (If.L.), Vol. 9S, Cols- 601-605). 

The latter part of the sub-section is designed “to regularise the po.sitioii of 
pobtic.i’i olTiceis under the I'oreign Jiin-,diclion \ct.” “The powers will be delegated 
to the jiroper represent.atnes of the Crown in all proper cases, ami there is no 
intention that the power should be exercised by anyone saec by the Crown’s repre- 
sentutiM in India in relation to the Indian .Si.ites, who will be the Governor-ticnerar’. 
(Pari. Dch., I'ol. MK Col. 1030). 

The reference is to the Foreign Jurisdiction Order in Council, 1902. 

Sub-S. (5) - Tins sub-section ‘Meals with a power which at presint is exercised 
to prc\ciit the trial by State Courts of British subjects for offences committed in the 
.States. The right is claimed and exercised under paramountcy at the present time 
but there is an inherent right of the Crown to insist on British subjects being tried 
in British t’ourts foi offences committed outside Briti.sh India if it is thought desirable 
for any reason. It was thought desirable to make that jiositioii plain Viy positive 
enactment’’. (Pori. Deb., VoL 302, Col. 1037). 

Sub-S. (6) --Siienking of the second portion of this suli-seelinii, the 
Miirqucss of Zetland .said.-“The words are designed to enable the Kederal (.’oiirt to 
hear appeals from decisions of such British Courts as arc to continue to exercise 
Foreign jurisdiction in the ]''ederated States”. (Paul. Dt’b., ILL., V<ol. 98, Col. 605). 

295. (1) Where any person has been sentenced to death in a Pro- 

p . vince, the Governor-General in his discretion shall 

deati^senTencesn* ° such'powers of suspension, remission or com¬ 

mutation of sentence as were vested in the Governor- 
General in Council immediately before the commencement of Part III of 
this Act, but save as aforesaid no authority in India outside a Province 
shall have any power to suspend, remit or commute the sentence of any 
person convicted in the Province; 

Provided that nothing in this subsection affects any power of any 
officer of His Majesty's forces to suspend, remit or commute a sentence 
passed by a court martial. 

(2) Nothing in this Act shall derogate from the right of His Maj¬ 
esty, or of the Governor-General, if any such right is delegated to him by 
His Majesty, to grant pardons, reprieves, respites or remissions of 
punishment. 

NOTES. 

S. 295: Power of Pardon.--Tins section deals in gcnirul with the power of 
p.-ir(lon. Under S. 401, Crinnn.il I’rocedure Code, the uuthorities heretofore vested 
with such powers were the Local Goiernmenls and the Goiernor-Geiieral in Council 
and they had concurrent powers in all cases. Besides this statutory power, S. 401, 
sail'd the. right of His Majesty to exercise the prerogative of pardon and to delegate 
lh.it power to the Go\ criior-Gcncral in Council. 

It was thought to he inconsistent with Provincial autonomy to vest a power in the 
Federal executive at the centre to interfere with coniictions of Courts over whom the 
conlTol, \cstcd in the Provincial Government and Legislature, was complete. An 
exception has, however, been made in the case of sentences of death, and 
the Governor-General in his discretion has been authorised to exercise the powers 
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formerly vested in the Governor-General in Council under S. 401 in respict of such 
sentences. Subject to this exception, the powers! of the Go\ ernor Cieneral ir Council 
under S. 401 are taken away- 

To give effect to these changes Ss. 401 .md 402 of the Criminal Procedure Code 
have been amended by the omission of the reference to the Governor- 
General in Council in sub-S. (1), (2), (3) and (6) of S. 401 and in S. 402 and by 
the addition of a new section which runs as follows:— 

S. 402-A: Criminal Procedure Code.—“The power.s cf)nfcr<-cfl I.y Ss. 401 
and 402 upon the Provincial Go^crnment may, in the c.ise oi sentences of thath, also 
he exercised by the Governor General in h.s discrtlion”. The Cmtral or Federal 
Government, therefore, has no longer any power to interfere with convictions by 
1‘rovincial Courts. See Adaptation of I-aws Order in Council, 1937. 

The powers exercisable by the Local Government under S. 401, continue to be 
vested in them and are within the ministerial field, in which the Governor would be 
bound to accept the advice of the Ministers unless possibly in exceptional cases where 
‘on the ground of his Special Responsibility for peace and tranriuillity he chooses to 
disregard that advice- 

Prerogative Power.—His Majisly is empowered by .sub-S. (2) to delegate, to 
the Governor-General power to grant pardons and reprieves, (C /• S- 401 (5), 
■Criminal Procedure Code). By Clause (2) ot the Letters Patent constituting the 
Otlice of Governor-(.leneral, llis Majesty has been pleased to delegate to the 
■Governor-General “to grant to any offender convicted in the exerciM*. of its Criminal 
jurisdiction by any Court of Justice within Our territories in India a p.irdon, cither 
free or subject to such lawful conditions as to him may seem fit.” 

The usual form of delegation to Colonial (,overnors of the prerogative of' 
pardon is by including it in the Instrument of Instructions and it is made a condition 
for its exercise that it must be exercised on the advice of the Ministry, The 
Instructions however singled out the case of death sentences and in their 
case the Governor was recpiired to place the matter Iwhirc the Lxocutive 
■Council and ‘after taking the Councils’ advice, act on his deliberate 
judgment,' with an obligation to enter a note of his reasons if he diltercd from his 
•Council- (See for a detailed history of the prerogative in the Colonies, Keith 
Responsible Government in the Dominions. Vol. II, Part A'l, Ch- IV-)- In the 
Federal system of Canada and Australia, Provincial Autonomy is recognised by the 
•delegation to the Governor-General under the Instruments of Instructions of the power 
of pardon only in respect of convictions, etc-, in respect of offences against Dominions 
and Commonwealth Laws. (See K-ei/h, op. ,il., p 1117). 

Rut it should be noted that in the ilistribution of legislativ e power effected under 
ihis Act ‘‘Criminal Law” is in general a concurrent subject. 

The Instrument of Instructions to Colonial Governors contains a delegation of the 
•power to remit any “fines, penalties or forfeitures which may become due and payable 
ito Us.” Cy. Q. IX, Instructions to the Governor-General of the Union of South 
Africa. In the absence of such deleg-ation, it is presumed that there is no power in 
the Governor-General to remit penalties. The point assumes some importance by 
reason of the provisions in .Ss* 27 and 70 which provide penalties on persons taking 
part in the proceedings of the Federal and Provincial Legislatures without being 
•entitled to do so. It is submitted that apart from the power to remit penalUEcs not 
being included in the delegation, the penalty referred to above cannot be remittefl 
at all, as not included in the power of the Crown itself. The object of the sections 
is the creation of a debt to the. Federation or Province and the proceedings for the 
recovery of the same, is process for the recovery of money due and the sums 
mentioned in Ss. 27 and 70 are not penalties imposeil on offenders in proceedings of a 
■Criminal nature. Cf. Todd v. Robinson, 12 Q.B.D. 530. 

The powers of the Indian Legislatures to affect the prerogative of mercy may now 
be considered. In Canada it has been held that the exercise of the prerogative could 
be barred by local enactment, (Cf. /i- G- for Canada v- /i.G. for Ontario, 23 Sup.C.R. 
458, a decision of the Supreme Court commonly known as' the Pnrdoniiig Poiocr Case) 

39 
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though it is a matter o£ doubt how far this is reconcilable with the judgment of Lord 
Cave in Nadan v. King, 1926, A.C. 482. 

It would however seem that the Indian Legislature would not have power tO' 
affect the prerogative. Sub-S. (2) of this section itself seems to assume that the 
prerogative in question is not comprehended within the Act; if so, it could not be 
included within the grant of the powers to the Indian Legislature under Part V and 
Schedule VII. Again the prohibition in sub-S. (1) seems to be restricted to 
authorities “in India outside a Province” thus implying that authorities outside India 
would have the right to interfere. Finally, such legislation would fall within the 
\icc of extra-tcrritoriality, and come directly with in the reasoning of Nadan King,. 
1926, A.C. 482. 

296. (1) No member of the Federal or a Provincial Legislature shall 

C urt f A r ^ member of any tribunal in British India having 
rev^*uem°atters^*^^ ” jurisdiction to entertain appeals or revise decisions in 
revenue cases. 

(2) If in any Province any such jurisdiction as aforesaid was, 
immediately before the commencement of Part III of this Act, vested in 
the Local Goverment, the Governor shall constitute a tribunal, consisting 
of such person or persons as he, exercising his individual judgment, may 
think fit, to exercise the same jurisdiction until other provision in that 
behalf is made by Act of the Provincial Legislature. 

(3) There ‘•hall be paid to the members of any tribunal constituted 
under the Iasi preceding subsection, such salaries and allowances as the 
Governor exercising his individual judgment may determine, and those 
salaries and allowances shall be charged on the revenues of the Province. 

NOTES. 

S. 296.—Explaining this section, the Solicttor-C,encral said—"The Clause sets 
up procedure by which the Governor can establish a tribunal to deal with the revenue 
matters in some of the Provinces in India. There arc at the moment tribunals quite 
independent of the Executive which deal with the revenue matters, but in some 
Provinces that is not the case. When the Government bccomis responsilde to a 
Legislature it will be obviously undesirable that the Government should decide 
revenue cases in which itself is involved, and the intention of the Clause is that a 
tribunal should' be set up by the legislature. ITic Clause provides, however, that 
the Governor may in the interim constitute such a tribunal himself.” . . . “This 
is a matter on which we think that it is desirable the Governor should act with his 
Ministers and should consult them, and that they should, if possible agree as to who 
arc to be the members of the tribunals.” {Pari. Deb; Vol- 300, Cols. 1035-1036)- 

Prohibition of cer- 297. (1) No Provincial Legislature or Govern- 

tain restrictions on shall— 

internal trade. 

(a) by virtue of the entry in the Provincial Legislative List 
relating to trade and commerce within the Province, or the entry in that 
list relating to the production, supply, and distribution of commodities, 
have power to pass any law or take any executive action prohibiting or 
restricting the entry into, or export from, the Province of goods of 
any class or description; 

{b) by virtue of anything in this Act have power to impose any 
tax, cess, toll, or due which, as between goods manufactured or 
produced in the Province and similar goods not so manufactured 
or produced, discriminates in favour of the former, or which, in the 
case of goods manufactured or produced outside the Province, discri¬ 
minates between goods manufactured or produced in one locality and 
similar goods manufactured or produced in another locality. 

(2) Any law passed in contravention of this section shall, to the- 
extent of the contravention, be invalid. 
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NOTES. 

S. 297: Freedom of Inter-Provincial Trade.—^The purpose and scop" of the 
provisions of this section w?lere thus explained in Parliament: “It would indeed be a 
serious situation if we were to allow to develop within India in future serious res¬ 
trictions on trade and so upset many of the arranp;cments that have been made in 
other directions. This is a subject which has demanded considerable care and 
attention on the part of the Government, and the Government have finally drafted this- 
Clause for the purpose of achieving as far as possible), free trade within Iniiia. The 
object of paragraph (a) is to stop a Provincial Legislature, by its power to legislate 
on items in the Provincial Legislative list, from checking the distribution of trade 
in India. Therefore the clause draws particular attention to the items in the Pro- 
viiKial Legislative list which might empower the Province so to legislate as to check 
the free circulation of trade. These items arc in particular No. 26 (now 27)—Trade 
and commerce within the Province; markets and fairs; and so forth. 1 take these 
two as typical examples olf the attempt width the jiroposctl clause makes to prevent a 
Provincial legislature legislating in such a way as to stop the free circulation of trade. 

“It leaves it possible still for the I’rovinccs to take measures, for instance, iinder 
items 30 and 40 of the Provincial legislative list to deal with siith a question as duties 
of Excise, on liquor. Item 40 of the Provincial legislative list gives powers to impose 
duties of Excise. These duties of Excise arc vital to the welfare of the Proviiices- 
1 believe that in the Province of Madras from three to four crorcs of revenue accrue 
by this power of putting duties of Excise on liquor and so forth; aud in a Province 
like the United I’rovinccs two crorcs accrue to the Provincial revenues from this 
source. It is not thought that by allowing this power to the Provinces it will lead 
to any contravention of the principle of free trade. In the s.unc way, we must allow 
the Provincial Governments to legislate on such question^ as health, the movement 
of diseased cattle and so forth, and if our Clause were drawn in a di/Tereiit way with 
reference to the items on the legislative list this would be impossible. It is to achieve 
the object of free trade, and not unduly to restrict the Provinces with regard to 
Excise or health questions that vve have drawn our clause iu this manner.” (Par/. 
Deb., Vol. 300, Col. 1406). 

This .section has a three fold purpose—(1) to provide that notwithstanding 
Provincial Autonomy, British India shall be one economic unit, with no internal trade 
barriers. For this purpose the powers of the Provincial Legislatures anil Governments 
are restricted not merely the other units of the Flederation, but as against 

all the world; and the legislation of a Province imposing restrictions on the entry 
from an iiiifcderated State or even from a foreign country is prevented by this 
section. In this connection the provisions of the British North America Act and 
the Commonwealth of Australia Act. may be contrasted. S. 121 of the British North 
America Act enacts: “All articles of the growth, produce or manufacture of any 
one Province shall from and after the union be admitted free into each of the other 
I’rovinccs”, a restriction wliich is confined to the products of the units constituting 
the Federation and is designed to prevent intcrprovincial tariffs. .S. 92 of the 
Australia Act is similarly confined to ‘intcrprovincial’ trade. It provides: On the 
imposition of uniform customs duties “trade and commerce and intercourse among 
the States, whether by means of internal carriage or ocean navigation shall be 
absolutely free”. 

The general object of the section is as stated above the promotion of free-trade 
in British India by the removal of certain restrictions on internal trade. It will be 
noticed that the disability imposed by the section docs not extend to the Indian 
States which are the other units in tht Federation. In their case internal transit duties 
Sfie being permitted to exist where they do, but it is expected that care would be taken 
to see that there is no further extension of such restrictions. 

There is no legal prohibition against discrimination between the Provinces or 
units by the Federal (jovernment or Federal Legislature. Provisions as in the 
Australian Commonwealth Act, S, 51 («) "Taxation—but so as not to discriminate 
between States or parts of States.” S. 51 (w) ‘uniform bounties' and S. 99, “Tlie 
Commonwealth shall not give any preference to one State or part thereof over 
another State or part thereof” do not find a place in this Act. 
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(2) To render Foreign goods—whether from the United Kingdom or elsewhere 
which have once entered the Federal area, free from Provincial restraints. By 
virtue of its power under item 19 of List I the Federal Legislature and Federal 
Government might prohibit or restrict the ingress or egress of goods across the 
customs frontiers of India. In the absence of such a prohibition or restriction, or 
subject to such restrictions as the case may be the Provincial Governments arc not 
to prevent goods reaching those frontiers, or goods from those frontiers reaching 
the ultimate consumer. 

(3) To close up a possible gap in the Oiapter on discrimination. As was 
stated in Parliament “Paragraph (b) of the new Clause attempts to meet a wish 
which has been put to us, especially by the European Association and others interested 
in this matter. The object of it is to avoid the situation which might arise supposing 
that some commodity had come in through the Customs and had been dealt with 
there, and it was then proceeded to be dealt with in the Province to the detriment of 
the original object which had been achieved by the operation of the Customs. For 
instance, there might be discrimination as between British and Belgian steel entering 
a particular Province, and this Paragraph has been inserted to prevent any particular 
Province destroying the original value of the general Customs policy of the 
Federation as a whole.” (Pari. Dt'b-, Vol. 300, Cols. 1405-06). 

Speaking of Clause (b) Mr. Hammerslcy said: “1 am glad to support this 
Amendment and to pay a tribute to the Govermnent and to thank them for closing a 
loophole which, if it had been left open, might have been harmful to British trade 
in India. The Governor-General in the Bill is given the responsibility of preventing 
penal discrimination, but that responsibility is not carried forward to the powers and 
special responsibilities of the Provincial Government. Therefore, it became obvious 
that it might be possible for -.ome Provincial taxation to be imposed on goods passing 
through the Provinces and thereby some measure of discrimination be brought to 
bear on goods by reason of their origin. The Government realising that situation, 
put down a new clause which as the Secretary of State has explained, prohibits a 
Provincial Government from making certain restrictions. But as it stands in the 
Bill at the moment it prohibits them only in respect of taxes. The Amendment 
■extends the prohibition from taxes to cesses and tolls and therefore makes more 
certain that British or Burmese trade should not be subjected to penal discrimination”. 
And Mr. Fleming further supporting the clause said* “1 wish to take this opportunity 
•of adding my tribute to mjr right hon. Friend for this Amendment. I have not the 
slightest doubt that it will go a long way towards removing any doubts which exist 
among the people of Lancashire more especially those engaged in the cotton trade 
with India, about this matter”. (Pari. Deb; VoU 302, Cols. 1038-1039). 

Commerce and the Police Power.—In America the doctrine has been 
propounded that where the goods are deleterious, or are damaged, 
diseased, or adulterated, they are out.side the range of "Commerce” and 
that the prohibition against State restriction and regulation docs not 
apply to them. The principle is thus explained by Story“The acknowledged power 
■of the States over certain subjects having a connection with commerce are entirely 
different in their nature from that to regulate commerce, but they arc by no means 
identical. Among these arc inspection laws, health laws, laws regulating turnpikes 
and ferries all of which when exercised by a State arc legitimate arising from the 
general power belonging to it. They arc not so much regulations of Commerce as 
of Police.” (Story—TAr Constitution of United States). 

This doctrine has been rejected in Australia, but it is submitted that the principle 
of that rule would be applicable on the construction of Cl. (a) of this section by 
reason of the restriction being confined to the entries relating to trade and commerce 
etc. If a prohibition or restriction could be justified as falling under the heads ofi 
^■■Health and Sanitation,” or "of Adulteration of foodstuffs” the legislation would be 
tnira vires. 

Commerce Power in Canada and Australia.—It is apprehended that like its 
■compeer in the Australian Constitution (S. 92) this section is likely to contribute 
to more litigation than any other section of the Act. 

The provisions in the Australian and Canadian Constitutions regarding the 
regulation of trade and commerce may be briefly referred to. S. 51 (1) of the Austra- 
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lian Act vests in the Conunonwealth Parliament legislative power in regard to ‘‘Trade 
and Commerce with other countries and among the States” that the regulation of 
inter-provincial trade is a Federal Power. As however the States have a residuary- 
power, the power to regulate trade and commerce within the State continues in the 
States. (S. 107). But both the States as well as the Commonwealth are however 
bound so to exercise their power of regulation as not to transgress the fundamental 
guarantee of the constitution embodied in S. 92 that “trade and commerce among the 
States whether by means of internal carriage or ocean navigation shall bo absolutely 
free”. (The Dried Fruit Cases: James v. Cmuoa, 1932 A-C. 542 as regards State 
legislation and James v. Commonwealth of Australia, 1936 A.C. 378, regarding the 
Commonwealth.) (Cf., Art. 1, S. 8 (3) of the American Constitution under which the 
Congress has the exclusive power to “regulate commerce with foreign nations and 
among the several States”) . ’ 

S. 91 (2) of the British North America Act vests exclusively in the Dominion 
Parliament power to make laws regarding “the regulation of trade and commerce". 
Though the above words are wide the Privy Council has held that “the literal meaning 
of the words should be restricted to afford scope for powers which are given exclu¬ 
sively to the Provincial Legislatures". {Bank of Toronto v. Lambe, 12 A.C. 575 (581). 
in the words of the Judicial (Committee in Ciltsens' Insurance 'Co- v. Parsons, 
7 A.C. 96 (113), S- 91' (2)' includes “political arrangements in regard to trade, requir¬ 
ing the sanction of Parliament, regulation of trade in matters of inter-provincial 
concern and may peiliaps include general regulations of trade affecting the whole 
Dominion, but it docs not comprehend the power to regulate by legislation the con¬ 
tracts of a particular business or trade in a single province.” 

It will thus bo seen that scheme of the enumeration of the “commerce power" 
under this Act is the reverse of that in the Dominions above-mentioned. “Trade and 
Commerce within a Province" is enumerated and vested exclusively in the Province^ 
while “Inter-provincial Trade” is not enumerated at all. So that the power to regulate 
inter-provincial trade in so far it could bo validly regulated must be obtained by 
piecing together powers under several enumerated heads which are assigned to the 
exclusively to the Federal or Concurrent lists. (See for instance, Posts, Railways, 
Shipping, Navigation, Carriage of Goods and Pa.ssengcr by Sea or Air, Cheques, 
Bills of Exchange, etc., regulation of labour in mines, Banking, Trading Corpora¬ 
tions, Standard of weight in the Federal Lists and Criminal Law, Contracts, Arbitra¬ 
tion, Mechanically propelled Vehicles, Welfare and Conditions of Labour, etc.,—in 
the Concurrent List). If there is any gap in the power to regulate inter-provincial trade, 
it must be taken, that the gap is deliberate, and if inconvenience should be felt from 
the absence of power, recourse should be had to the powers of the Governor-General 
under S. 104 to allocate that power to the appropriate Legislative organ. 

“Trade”.—Trade and Commerce are not interchangeable expressions. Trade 
is narrower than commerce; and has the technical meaning of “buying and selling". 
See per Willcs, J., in Harris v. Amery, L.K. 1 C-P- 148 and per Lord Halsliiiry, L.C., 
in San Paulo Raikeay v. Carter, 1896 A.C- 38. It has also a larger meaning as to 
include manufactures, (Commissioners of Taxation v. Kirk. 1900 A.C. 588) It 
would seem that it is not essential to a trade that the persons carrying it on should 
make or desire to make a profit- (Per Coleridge, C.J., In re Law Reporting Council, 
22 Q.B.D. 279). Quaere, whether it should be “trade” within the “trade and com¬ 
merce power". 

“Commerce”.—The fundamental and primary sense of the word “commerce" is 
traffic but it is something more. “The particular instanced that may fall within the 
ambit of the expression depend upon the varying phases and developmcnt.s of trade 
and commerce itself. It has never been confined to the mere act of transportation 
of merchandise. That the word includes that act is a truism. All the commercial 
arrangements of which transportation is the direct and necessary result form part 
of “trade and commerce”. The mutual communings, the negotiations verbal or by 
correspondence, the bargain, the transportation and the delivery are all parts of that 
class of relations between mankind which the world calls “trade and commerce". 
MacAritkur v. Queensland, 28 Cbm.L.R. 530 ( 547). 

State Control of Trade and Commerce.—^The necessity for economic plan^ 
rang and social control of production and distribution of articles of commerce became 
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iinpierative when capitalism, with its doctrine of Laisses Faire, and profit motive 
was faced with a crisis in 1929. Excessive concentration of wealth threatened to 
overwhelm if not to destroy thie capitalist structure itself, for while production went 
up hy leaps and bounds, the buying power of the masses which alone could absorb 
the product was reduced bj an.appalling debt load and the .sharp fall in the price 
of primary products which resulted, reacted in the same direction and came very 
near to the destruction of capitalism itself. Governincnts therefore stepped in to 
avert the catastrophe and this brought in problems for the lawyers and the Courts 
especially where either by reason of the Federal Structure of the Constitution, 
there was a conflict between the jurisdiction of the Federal Centre and the Units, 
or by reason of funilaniental guarantee in tlie Constitution for the free play of 
economic forces. Federation and thd units were faced with lack of power to deal with 
the situation. 

The legislation designed to ease the economic situation has taken the form of the 
control of the production and marketing of goods. 

The American eases which have considered the validity of President BoosevelFs 
New Deal, do not furnish us with any analogy becausKi the distribution of p'ower 
between the Centre and the Units in regard to allied subjects is so very different from 
that adopted in this Act. The Australian cases on the other hand, do furnish some 
analogy, though as already stated, the lack of any general power in the Fedicration to 
regulate inter-provincial tradio cuts down even the small extent of power that has 
been held to vest in the Commonwealth Parliament. 

S. 92 of the Commonwealth of Australia Act guarantees to the citizens of the 
Commonwealth ebsoluto freeilom of interprovincial trade, while the power of the 
State to regulate trade and Commerce within the State is left untouched. But it would 
at once bi «ccn that intiwState and inter-State trade might Ikc so blended 
that the regulation of the omc is impossible without the regulation 'tf the other; :and 
the linci between the two'cannot lie easily diawn. 

Marketing Legislation.—Co-opcrativc marketing has Inen one of the main 
forms of social control that hasihccn adopted for the regulation of trade. When 
enforced compulsorily on a minority of traders or producers it is certainly an 
interference with freedom of trade, though it may l»c designed to stabilise and pre¬ 
serve an industry taking a long term view. “May a State) socialise an industry to the 
extent of controlling those engaged in it by requisitioning their products or hy com¬ 
pensating them in a way thought just and proper or is the “freedom of trade*’ svhich 
is I guaranteed intended to prevent or he understood .is preventing the nationalisation 
of the means of dislriliution and exchange”? 

Provincial Power —^Thc validity of Provincial f.egislation on these topics may 
now he considered. 

Such legislation may take one of two forms. 

(1) The tyjie of legislation exemplified hy the “Wheat case” (Nen’ South 
I Vales V. C'ammonwcalth 20 Com. L.R. 54). 

The State enactment whose validity was attaiked in that case, provided that the 
Government might hy notification in the Gazette ilcclarc th.at any wheat referred to was 
acquired hy His Majesty and upon such publication such wheat became the property 
of the Crown, the rights and interests of every owner of wheat being converted into 
a claim for compensation against the Government. The Government thus com¬ 
mandeered the whole wheat and prevented any export, of the commodity. It was 
argued that deprivation of ownership prevented inter-state trade and thus brought 
the legislation into conflict with S. 92. This argument was repelled by Isaacs J., who 
pointed out that “trade and commerce” consisted of acts and not things, and that the 
goods were by the act of expropriation withdrawn from the subject of trade and 
commerce. In the words of Griffith, C J. ".S. 92 has nothing to say to the 
questions of title. The duration of the power of disposition, which depends on title 
is co-extensive with the duration of the title itself and ceases with it.” The Court 
accordingly came to the conclusion that the Act was valid and did not infringe S. 92. 
In this type of cases as pointed by Isaacs, J. in James v. Ctnoan, 43 Com.L-K- 386; 
“The act authorises expropriation simpliciter; it docs not expressly or impliedly refer 
to inter-state trade or commerce, either as a criterion of authority or as a des¬ 
cription or attribute of the property to be acquired". This distinction has been 
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possible in Australia, because the term used in S. 92 is 
the goods themselves which arc the objects of the trade c 
mentioned in the section. 


“trade and commerce" and 
■ commerce are not direct!. 


The validity of the Icgislationi even in this typo of cases as offcn lmg S. 92 was 
A observations of the Privy Council in Janu’<r v. Cowan 

(lydZ A.C. 542) where their Lordships referring to the IVh. /, radr'. elated : -‘This is 
based on the view that S- 92 docs not affect powers of actiuisition which merely 
changes ownership, and <loes not regulate the disposition of goods by the owner. 
In substance it means that the Crown l>ecomes the ownir ard the Crown c.m do what 
it pleases with its own, dispose of it inter-state or not as it choose^. Their Lord- 
ships would not be prepared to assent to it in that simple form. If the real object of 
arming the minister with the power of acquisition was to enable him to place restrictions 
on inter-state commerce as opposed to a real object of taking pre^•ntlve measures 
against famine or disease and the like, th*' legislation is as invalid as if 'ho legislature 
itself had imposed the commercial restriction". The decision must be deemed to he 
overruled by the Judgment of the Privy Council in fames' v. Commonwealth of 
AustraJui, (1936 A.C. 578, at p. 617-618;) and it mti.s* now he taken as anthoritativcly 
settled that there is no m.igic in expropriation. 


If the validity of the legislation i« doubtful under the Commonwealth Act S. 92, 
it is submitted it is a fortiori under thi < section as the restriction on legislative capa¬ 
city under Clause (o) is even more pronounced than under S- 92, and the distinction 
attempted in Australia that such kgislution might touch the goods but docs not touch 
“commerce” cannot be drawn here. 


(2) Foqgit v* New South Walet, (21 Com.T..R. 357) Upifies the other form which 
such legislation assumes. Here the ('rown docs not s'-fk to expropriate, hut to 
regulate the trade and for that purpose to detain the. goods and to prevent export of 
the commodity. The legislation of New South Wales regarding dried fruits which 
came up before the Judicial Committee in Jamet \. Coieon, (19.32 A.C .-142) really 
belongs to this type. The Judicial Committee hehl in that latter t.ise, as had been 
held by the High Court of .^ustraHa in the leading ease first mentioned, that the 
legislation was ttltra vir^cs as offending S. 92 It is submitted that equally this type 
of legislation is prohibited under this section as the rcslrai'it on the goods is even 
more pronounced than in the former type of case. 

It is however submitted that a restriction of production in the interests of trade 
would not fall within Oausc (a) of this section merely because the indirect or 
incidental effect of it would be to diminish the total quantity of goods in the Province 
and therefore also of goods available for export. Quaere, whether under the terms 
of Clause (u) even in the event of a war or famine in a Province a law or executive 
order preventing the export of foodstuffs from the Province would be within the 
Provincial legislative or executive power. 

It should be noted in this connection that under this Act it is 
not a question of competing legislatures but of absolute incapacity to enact the 
measure: for trade and commerce being an exclusively provincial subject, the Federal 
Lcgislaturo has no power in that field, ami when an incapacity is created on the Pro¬ 
vincial legislature the want of power cannot be made good by legislation by any 
other legislative body. 

Licensing.—Would legislation requiring licences to be t.akcn out by dealers of 
goods be invalid for the reason that such legislation may indirectly affect the import 
of goods. It is submitted that as such legislation is only a regulation of arts and 
callings and not a direct restraint on tho import or export of trade, and so would be 
valid. In such cases however if the licensing provisions were discriminatory, it would 
seem that it would be an infringement of Q. (f>)i and in this connection the American 
■case of IVelion v. Missouri, (97 U.S* 275) may be usefully compared. In that'case 
the Supreme Court of the United States held that a State I.aw forbidding tlve sale by 
-pedlars of articles not produced or manufactured in that State, but requiring no 
licence for vending domestic goods was held ultra vires. The Court held that a tax 
tlpon the business of scllitig; goods was in effect a tax upon the goods themselves, 
and that the “Commerce power oC the Congress continues until the commodity has 
ceased to be the subject of discriminating legislation by its foreign origin.” 
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A further question which has frequently arisen in Australia is whether the licens¬ 
ing of vehicles engaged in inter-state trade would infringe the restrictions imposed 
by this section. The problem may be comsidered under two aspects; where the licens¬ 
ing provisions are discriminatory and where they are not so. Where the legislation 
is not discriminatory it has been held to be valid. In the words of Ridh, J. 
“A regulatioh of an incident of commerce which is calculated to guide 
it conditions the exercise of rights which previously existed.” {K. v Vtesard 50 Com. 
L.R. 30 at p. 32). If this were the intcrprctatioii of S. 92 of the Commonwealth 
of Australia Act, it should a fortiori apply here, for it is only a direct restraint on 
the goods that is pre\cnted by the section. It is submitted that in order that a 
restriction should fall within the mischief of this section it should be a direct res¬ 
triction operating on the goods and in their character as articles of export or import. 
This class olf legislation therefore cannot be attacked as ultra vires. 

If however the legislation is discriminatory, say, as between the different fron¬ 
tiers of a Province, it would seem to be bad for under Cl. (6)* the tax, toll or due 
need not be against the goods directly, but if as between goods of different localities, 
there is in effect any discrimination—the legislation is rendered void. 

Price-Control .—Wc may next consider the validity of “price-fixing Legislation” 
—making it unlawful to sell goods either, below or alniwe the price fixed by the Act. In 
McArthur^ Ltd. v. QueeiMand, (28 Com.T^.R. 530) such legislation by a State was 
held toi infringe S. 92 so far as it extended to the sale of goods from other States; 
The argument that the legislation sought no more than to interfere with the freedom 
of contract and that the law of contract was within the exclusive province of the 
State, vyas reprlled on the ground' “that a law which prohibited the froedom of con¬ 
tract with regard t > the price of a givien commodity was not a branch of the law of 
civil contract but a branch of the law of trade.” It is however submitted that such 
legislation not dircctljl affecting the goods would not be ultra viref, under this sectmu, 
notwithstanding that it ma.v remotely hav<- a bearing on the freedom of export or 
import, for the restriction imposed on the legislature has regard not to trade 
or commerce', but to the goods themselves which are the subject of the trade. 

As the power of the Province extends only to the regulatiom: of trade and com¬ 
merce within the Province, it would seem, that the legality of a tax orv advertisements 
within a Prohrince of goods sold outside the Provined, would be doubtful. For 
instance the Supreme Court of the United States has held that a State Legislature is 
incapable of placing rtestrietftnis even by way of regulation on commission agents who 
pi'ocure hiisincss on C.O.I'. terms for vendors of goods outside a State. (Real Silk 
Hosiery Mills v. Porftand, 268 U.S. 325.) 

Federal Power. —I he question of the extent of Federal power to regulate trade 
and commerce may now be noticed In regard to the Australian Constitution it has 
been held that the Commonwealth equally with the States is bound by S. 92 and that 
the imposition of restrictive regulations in the matter of inter'provincial trade is a 
prohibited area denied to both Stale and Commonwealth Legislatures. (Joiner v . 
Cowatt, 1932 A.C. 542; James \. Commonwealth of Australia, 1936 A-C. 578). 

In this connection two points may be stated as arising under this Act. 

(1) There is no specific power in the Federal Legislature or Government tO' 
regulate inter-provincial trade and commerce. 

(2) The restrictions on tlio powers of Provincial Legislatures imposed by this- 
section which guarantee to trade and commerce freedom from restrictive or discri¬ 
minatory regulations do not apply to the Federation. In both these respects the 
position differs from that of the Federal Centre in Australia . 

The existence however in the Federal Legislature of the power to regulate the- 
machinery of commerce must be noticed. Thus the entire law of transportation by 
railroads together with the regulation of fares; the law relating to liability of Rail¬ 
ways for loss in transit; through-traffic; shipping and navigation; carriage of passen- 
prs and goods by sea and air are within the exclusive Federal sphere. Similarly the 
law relating to the instruments of Commerce as Cheques, Ttilla of Exchange and 
Negotiable Instruments and the most important medium of trade—money—are all 
exclusively Federal While the entire Md of labour legislation and the law relating 
to contracts inclnding sale of goods is within the Concurrent List and therefore an area 
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Federal L^lature has supremacy. It would therefore seem that the lack 
of specific power is m part made up by other enumerated powers, and that a gap 
exists only in regard to the direct and actual control of regulation of the production 
or distribution of goods intended for inter-provincial or foreign ti.idr'. 

The absence of a general inhibition against restrictive regulation dees place the 
Federal Legislature under this Act in a better position than th- Commonwealth Parlia¬ 
ment, but by reason of the absence of "trade and commerce^’ n. a Federal subject, such 
regulation must of necessity be Indirect. Nor is it to be forgotten that the specific 
enumeration in the provincial list is bound to affect the construction of the scope of 
the Federal power under other enumerated heads. Thi.s is especially so as from the 
nature of the case the regulation of inter-provincial trade without affecting trade and 
commerce within a Province is difficult if not impossible. 


Distinction between Cl. (a) and (b).—The point of distu’ction between 
Cl. (a) & (b) is that in regard to the former as explained already the restriction 
or prohibition has to operate directly on the goods, and in their character as articles 
of import or export, whib; in the lattei clause, the duty or tax need not he directly 
c)u the gootls, but it appears that it would be sufficient to attract the prohiI)ilion of 
the section if in its effect it is discriminatory as between goods of different localities. 
3t is submitted, that while the “pith and substance” doctrine may be applicalde to 
determine the legislation falling within Cl. (h) .ind that an enquiry as to the “real 
purpose or object of the legislation falling within Cl. (b) and that an enquiry as to 
the “real purpose or object of the legislation’* would be a proper subject of iiuestigation 
under that clause, such an inquiry is not legitimate in the case c>f C!. (a). 


The American rule, whereby iiiter-statc commerce is free from taxation by the 
States, as infringing the power of the congress cannot apply here, as all goods are 
subject to provincial taxation under this Act, and the only prohibition is against 
discriminatory taxation as betwwn goods of different localities. So that it is un¬ 
necessary to go into the refinements of the ‘Original package doctrine*. 

Commodities.—^This was tho expression originally used in item 28 of the IBill 
(now item 29). Rut during the committee stage, the expression ’commodity’ was drop¬ 
ped from the clausci and the word ‘goods* was substituted, and the. expression ‘goods' 
was defined in S* 311 (2) as “including commiidities’*. The consequential amendment 
was omittetd to be carried out in this section; but it is submitted that if does 
not result in any difference in the content of the section. The question whether the 
expression “commodity” is narrower than “goods” as defined in S. Jll, is academic 
since the Provinces are prevented hy' reason of item 29 from prohibiting or res¬ 
tricting the import or export of “goods” of any class or description. 


298. (1) No subject of His Majesty domiciled in India shall on 

grounds only of religion, place of birth, descent, 
Persons not to be colour or any of them be ineligible for office under 
by ^reason^ of^race^ Crown in India, or be prohibited on any such 

religion, etc., ’ grounds from acquiring, holding or disposing of pro¬ 
perty or carrying on any occupation, trade, business 
or profession in British India. 

(2) Nothing in this section shall affect the operation of any law 
which— 


(a) prohibits, either absolutely or subject to exceptions, the sale 
or mortgage of agricultural land situate in any particular area, and owned 
by a person belonging to some class recognised by the law as being a 
class of persons engaged in or connected with agriculture in that area, to 
any person not belonging to any such class; or 

(b) recognises the existence of some right, privilege or disability 
attaching to members of a community by virtue of some personal law ot 
custom having the force of law. 

(3) Nothing in this section shall be construed as derogating from 
the special responsibility of the Governor-General or of a Governor for 
the safeguarding of the legitimate interests of minorities. 

40 
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NOTES. 

Declaration of Fundamental Rights .—Sir S. Hoare thus explained the origin 
ol* this section:—“The Indian delegates were anxious to have some declaration oif 
fundamental rights. The request that they pressed upon the Joint Select Committee 
and the various Round Table Conferences was that somewhere or other the cffectiSve 
words in Queen Victoria’s Proclamation should be repeated. These are the words 
substantially 'from Queen Victoria’s Proclamation. They have become consecrated 
by long usage in the minds of Indians and the wise course is to retain the words.” 
{Pari. Dib. Vol. 300, Cols. 1048-1649.) 

Speaking of this demand of the Indian delegation that the Constitution Act 
should embody certain fundamental rights the Joint Parliamentary Committee obser¬ 
ved: “The question of so-called luiulamental rights, which was much discussed at 
the three Round Table Conferences, was brought to our notice by the British India 
Delegation, many members of which were anxious that the new constitution should 
contain a declaration of rights of different kinds, for reassuring minorities for 
asserting the equality of all persons before the, law, and for other like purposes; and 
we have examined more than one list of such rights which have been compiled. The 
.Statutory Commission observe with reference to this subject :—‘We are aware that 
such provisions have been inserted in many Constitutions, notably in those of the 
European .States formed after the war. Experience, however, has not shown them 
to be of any great practical value. Abstract declarations are useless, unless there 
exist the will and the means to make them effective. With these observations we 
entirely agree: and a cynip might indeed find plausible arguments, in the history 
during the •ast ten years of more than one country, for asserting 
that the most efTectivc methoel of ensuring the destruction of a funda¬ 
mental right is to include a declaration of its existence in a constitutional 
instrument. But there arc also strong practical arguments against the pro¬ 
posal, which may be put in the form of a dilemma- for cither the declaration 
of rights is of so abstract a nature that it has no legal effect of any kind, of its legal 
effect will be to impose an embarrassing restriction on the powers of the Legislature 
and to create a grave risk that a large number of laws may be declared invalid by the 
Courts because inconsistent with one or other of the rights so declared. An examin¬ 
ation of the lists to which we have referred shows very clearly indeed that this risk 
would be far from negligible. There is this further objection, that the States have 
made it abundantly clear that no declaration of fundameqlal rights is to apply in 
State territories; and it would be altogether anomalous if such declaration had legal 
force in part only of the ana of the Federation, There arc however one or two 
legal piinciples wliich might, we think, be appropriately embodied in the Constitution, 
and we direct attention to them in the pjar.igraphs which follow. There are others, 
not strictly of a legal kind, to which perhaps His M.ajcsly will think fit to make 
refcronccs in any Proclamation which He may be pleased to issue in connection with 
the establishment of the new order in India”. {J. P. C- Rep. Para. 366) . 

They however recommended the insertion of a declaration in the form now found 
in this section. This section is in reality the counterpart of Chapter III of Part V 
which safeguarded the rights of British subjects of United Kingdom domicile and 
protects the rights of British subjects of Indian domicile. 

The provision in the section in regard to the capacity to hold offices, has been 
on tho st.itute book ever since 1833, (S. 87 of the Act of 1833) and was S. 96 of 
the Government of India Act 1915; the other provisions as to holding and disposing 
of property and carrying on occupations and professions arc new and as already 
stated are taken from the analogy of (Ih. Ill of Part V. 

Sub-S. 2 (a).—This saves the validity of such legislation as the Punjab Land 
Alienation Act, and similar Acts in the United Provinces—the Bundlekand Land 
Alienation Act under wh^ch alienation of agricultural land in favour of communities 
other than those scheduled as agricultural is prohibited. 

Cl. (b). —This saves certain customary laws in Punjab, etc., and particularly the 
law of pre-emption. 

Sub-S. 3. —The need for this sub-section is thus pointed out by the Joint Parlia¬ 
mentary Committee“Inasmuch as the full effect of the proviso (sub-section 2 
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Cl. (a) ] may have the result that the legitimate interest of minorities may be impaired 
while they are denied the right of appeal to the Courts for redress, we think that, in 
cases where the legitimate interests of minorities may be adversely affected and access 
to the Courts is barred by this proviso in the Oonstitution, the Grivcrnor should 
consider whether his special responsibility for the protection of minoi itics necessitates 
action on liis part”. (J.P.C. Rep., Para. 368). 

P . 299. (1) No person shall be deprived of his 

<luis‘iUon oTund. etJ.'. Property in British India save by authority of 
law. 

(2) Neither the Federal nor a Provincial Legislature shall have 
power to make any law authorising the compuhsory acquisition for public 
purposes of any land, or any commercial or industrial undertaking, or 
any interest in, or in any company owning, any commercial or industrial 
undertaking, unless the law provides for the payment of compenstation 
for the properly acquired and either fixes the amount of the compen¬ 
sation, or specifies the principles on which, and the manner in which, it 
is to be determined. 

(3) No Bill or amendment making provision for the transference 
to public ownership of any land or for the extinguishment or modification 
of rights therein, including rights or privileges in respect of land revenue, 
shall be introduced or moved in either Chamber of the Federal Legislature 
without the previous sanction of the Governor-General in his discretion, 
or in a Chamber of a Provincial Legislature without the previous sanction 
of the Governor in his discretion. 

i (4) Nothing in this section shall affect the provisions of any law 

lin force at the date of the passing of this Act. 

(5) In this section “land" includes immovable property of every 
kind and any rights in or over such property, and “undertaking” includes 
part of an undertaking. 

NOTES. 

S. 299. Compulsory Acquisition of land.—The Joint Ibirliamentary Com¬ 
mittee thus expressed themselves; “We think that some general iirovision should 
be inserted in the Constitution Act, safeguarding private property against expro¬ 
priation, in order to quiet doubts which have been aroused in recent years by certain 
Indian utterances. It is obviously difficult to frame any general provision with this 
object without unduly restricting the powers o£ the Legislature in relation parti¬ 
cularly to taxation; in fact, much the same difficulties would he presented as those 
which we have discussed above iii relation to fundamental rights. Wc do not attempt 
to define with precision the scope of the provision vve have in mind, the drafting 
of which will require careful consideration for the reasons wc have indicated; but 
we think that it should secure that legislation expropriating, or authorising the 
expropriation of, the property of particular individuals should be lawful only if 
confined to expropriation for public purposes and if compensation is determined, 
either in the first instance or on appeal, by some independent authority. General 
legislation, on the, other hand, the effect of which would be to transfer to public 
ownership some particular class of property, or to extinguish or modify the rights 
of individuals in it, ought, we think, to require the previous sanction of thei Governor" 
General or Governor (as the case may be) to its introduction; and in that event he 
should be directed by his Instrument of Instructions to take into account as a 
relevant factor the nature of the provisions proposed for compensating those whose 
interests will be adversely affected by the legislation”. (J.P.C., Rep. Para. 369). 
Pf. Para. XIII (c) of the Instrument of Instructions to the Governor-General and 
Para. XVII (e) of the Instructions to the (governor of Madras. 

Sub-S. (1); Deprivation of property.—^The protection conferred by this 
$ub:clause is. not fonfined-to pcrsqns of any particular (Ipniicile or nationality, but is 
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available to protect the property of any person so long as the property is in 
British India. For “There is no reason why anyone living in any place should be 
deprived of his property in India save by operation of law“. {Pari. Deb; VoU 300^ 
tol. 10/2). 

Sub-S. (2): Compulsory acquisition for public purposes.—The Bill 
confined the protection to land belonging to private persons, but now the categories 
have been enlarged to include the acquisition of commercial and industrial' 
undertakings or the interest in any company owning such undertakings- 

For public purposes—Is the declaration by the Legislature or by. the Executive 
that the purpose for which the acquisition is made “a public purpose” binding on the 
Courts, or are the Courts at liberty to canvass the question? It is submitted that 
it would not be so open, and that it would be competent to the Legislature to enact 
particular purposes as public or clothe the Executive with authority so to notify as 
to be binding on the Courts- Cf. S- 6 of the I^nd Acquisition Act and Wtjeyesekara 
V. Festing, (1919) A.C. 646. 

“Compensation”.—Would legislation which did not provide full compensation 
for the ex]iropriafion of properts'—“full” in the view of the Courts—be invalid as not 
providing compensation under this section? It is submitted that such legislation 
cannot be impunged on that ground, provided some compensation is provided for- 
Even in America, where the Fourteenth Amendment to the constitution guarantees 
just compensation the Supreme Court held in Chicago Railn'ay Co. v- Chicago, (166 
U.S. 226) that the allowance of a sum of one dollar for the acquisition of the 
Railwa> Company’.^ ri^ht of way by the City of Chicago to be constitutional 
as a just compensation. It is submitted that the question of what is a just compen¬ 
sation is a matter fi»r the legislature to decide and has no hearing on the validity 
of the L''gi.sl.ition. 

Sub-S. (3).—Speaking of this sub-section the Attomey-Gerueral said: “The 
purjiosc of this sub-section is undoubtedly to protect certain rights which exist and 
it is intended to give to the Governor-General the power to impose his sanction, so' 
as to prevent any interference with such rights as those referred to in the paragraph.” 
(Par!. Deb., VoU 200, Col. 1088). 


The words ‘'including rights or privileges in respect of land revenue” would 
protect the Jagirdars, inamdars, talukdars, etc.; and also the Zamindars with whom 
permanent settlement of revenue has been effected. Thesip words arc designed to 
protect in the legislative sphere, the persons who are dealt with in the administrative 
sphere in .S. 300. The Instrument of Instructions paia. 18 directs the Governor “to 
reserve but not to assent to any Rill which would alter the character of 
the Vermanent Settlement.” It is submitted that in the context the expression 
“alter” should be understood as meaning directly or substantially alter, the character 
of the settlement, and not as including any legislation which seeks to' impose burdens 
on the Zemindars along with the rest of the population though by reason of their 
wealth, they are harder hit by such legislation. See further notes to S- 30U. 


300. (1) The executive authority of the Federation or of a 
Province shall not be exercised, save on an order of 
Protection^ ^for Governor-General or Governor, as the 

leges,"and^pensionsr exercise of his individual judg¬ 

ment, so as to derogate from any grant or confir¬ 
mation of title of or to land, or of or to any right or privilege in respect 
of land or land revenue, being a grant or confirmation made before the 
first day of January, one thousand eight hundred and seventy, or made on 
or after that date for services rendered. 


(2) No pension granted or customarily payable before the com¬ 
mencement of Part III of this Act by the Governor-General in Council or 
any Local Government on political considerations or compassionate 
grounds shall be discontinued or reduced, otherwise than in accordance 
with any grant or order regulating the payment thereof, save on an order 
of the Governor-General in the exercise of his individual judgment or, a» 
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the case may be, of the Governor in the exercise of his individual judg¬ 
ment, and any sum required for the payment of any such pension shall be 
charged on the revenues of the Federation or, as the case may be, the 
Province. 

(3) Nothing in this section affects any remedy for a breach of 
any condition on which a grant was made. 

NOTES. 

S. 300. —^Thc Joint Parliamentary Committee explained their proposals in regard 
to the interests dealt with in this section thus: “There is a form of private property— 
perhaps more accurately described as “vested interest”—common in India, which we. 
think requires more specific protection. We refer to grants of land or of tenure of 
land free of land revenue, or subject to partial remissions of land revenue, held under 
various names (of which Taluk, Inam, VVatan, Jagir and Muafi are examples) 
throughout British India by various individuals or classes of individuals. .Some of 
these grants date from Moghul or Sikh times and have lieen confirmed by the British 
Covernment; others have been granted by the British Government for services 
rendered. Many of the older grants are enjoyed by religious bodies and are held in 
the names of the managers for the time being. The terms of these grants differ: 
older grants arc mostly perpetual modern grants are mostly for three, or even two 
generations. But whatever, their terms, a grant of this kind is always held in virtue 
of a specific undertaking given by, or on the authority of, the British Government 
that, subject in some cases to the due observance by the grantee of specified conditions 
the rights of himself and his successors will be respected either for all time or, as 
the case may be, for the duration of the grant. A well-known instance of such rights 
is to be found in those enjoyed by the present Talukdars of Oudh, who owe their 
origin to the grant to their predecessors of sanads by Lord Canning the then 
Governor-General, conferring proprietary rights upon all those who engagjed to pay the 
junta which might then, or might from time to lime subsequently, be fixed, subject 
to loyalty and good behaviour; and the rights thus conferred were declared to be 
permanent, hereditary and transferable. 

“It is not unnatural that the holders of privileges such as we have described 
should be apprehensive lest the grant of responsible Government, and the consequent 
handing over to the control of Ministers and Legislatures of all matters connected 
with land revenue administration, should result in a failure to observe the promises 
which have been extended by Governments in the past to themselves or their 
predecessors in interests. Some of the claims to protection which have been urged 
upon us in this connection would be satisfied by little less than a statutory declaration 
which would have the effect of maintaining unaltered and unalterable for all time, 
however strong the justification for its modification might prove to be in the light of 
changed circumstances, every promise or undertaking of the kind made by the British 
Government in the past. We could not contemplate so far-reaching a limitation upon 
the natural consequences of the change to responsible Government. We recommend, 
however, that the Constitution Act should contain an appropriate provision requiring 
the prior consent of the Governor-General or the Governor as the case may be, to any 
proposal, legislative or executive, which would alter or prejudice the rights of the 
possessor of any privilege of the kind to which wo have referred.” (J.P.C-, Rep. 
paras. 370-371 ). 

“The reason for that date (1870) is obvious. A number of these grants were 
made in connection with services rendered to the Civil power at the time of the 
Mutiny. Although these grants were made in respect of services rendered during 
the Mutiny, owing to the leisurely manner in which things were done in India in those 
•days the actual completion of the grant was protracted in some cases for many years. 
Therefore, it is necessary to put in a later date, not with a view to bringing in any 
new category of people, but simply to make sure that all grants made in respect of 
services before 1858 shall be brought within the section.” (Par/. Deb., Fob 302, 
Col. 1047). 

Closely connected with these are the rights of the Zemindars in whose favour 
permanent settlement of revenue has been made, in the Provinces of Bengal, Bihar 
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and Orissa, Madras and the United rrOvinccs. Speaking of these zamindars and the 
prottetion to them of their vested interests the Joint Parliamentary Committee 
stated; "Briefly the effect of this Settlement was to give a proprietary right in land 
to the class described as Zamindars, on the understanding that they collected and 
paid to Government the revenue assessed on that land, which was fixed at rates 
declared at the time be intended to stand unaltered in perpetuity- It is apparent that 
the position of Zamindars under the Permanent Settlement is very different from' 
that of the individual holders of grants or privileges of the kind we have just 
described; for while the privileges of the latter might, but for a protection such as 
we suggest, be swept away by a stroke of the pen with little or no injury to any but 
the holder of the vested interest himself, the alteration of the character of the land 
revenue settlement in Bengal, for instance, would involve directly or indirectly the 
interests nf \ast numbers of the population, in addition to those of the comparatively 
small numlier of Zamindars proper and might indeed produce an economic revolution 
of a most far-reaching character. Consequently no Ministry or Legislature in Bengal 
could, in fact embark upon, or at all events carry to a conclusion, legislative 
proposals which would have such results, unless they had behind them an over¬ 
whelming \olumc of public support- We do not dispute the fact that the declarations^ 
as to the permanence of the Settlement, contained in the Regulations under which it 
was enacted, could not have been departed from by the British Government so long 
as that Government was in cffecti\c control of land revenue- But we could not regard 
this fact as involving the conclusion that it must be placed beyond the legal competence 
of an Indian Ministry responsible to a Legislature, which is to be charged, inter alia 
with the duty of regulating the land revenue system of the Province, to alter the 
enactments emltodymg the Permanent Settlement, which enactments, despite the 
promises of permanence which they contain, are legally subject (like any other Indian 
enactment) to repeal or alteration- Nevertheless, we feel that the Permanent 
Settlement is not a matter for which, as the result of the introduction of Provincial 
Autonomy, His Maje?ty’s Government can properly disclaim all responsibility- We 
recommend therefore that the Governor should be instructed to reserve for the 
signification of His Majesty’s pleasure any Bill passed by the Legislature which would 
alter the character of the. Perm,inent Settlement.” (J-P-C., Rep- Para. 372). 

301. Section eighteen of the East India Com- 
Repealof s. 18 of pany Act, 1780, and section twelve of the East India 
120/37 Ge'o. 3,’c.^HZ (being obsolete enactments containing 

savings for native law and custom) are hereby 
repealed. 

NOTES. 

S. 301.—"The two archaic provisions purport to preserve the rights of the 
fathers of families under the Hindu or Alahomedan Law of that date, and they 
prescrilie that anj^ Act done by them” in consequence of the rule or law of caste 
"shall not be considered to be a crime even if it be an offence under the law of 
England.” These provisions are certainly obsolete but apparently they have never been 
repealed. It is suggested that as an appeal to them might be awkward the present 
opportunity should be taken to get rid of them.” {Pari. Deb., House of Lords, 
Vol. 98, Col. 607). 

Vide, Schedule X, Items 1-2. 

High Commissioner. 

302. ( I ) There shall be a High Commissioner for India in the United 
Hieh Commi - who shall be appointed, and whose salary 

sioner for India. and conditions of service shall be prescribed, by the 
Governor-General, exercising his individual judg¬ 
ment. 

(2) The High Commissioner shall perform on behalf of the 
Federation such functions in connection with the business of the Fede¬ 
ration, and, in particular, in relation to the making of contracts as the 
Governor-(jeneral may from time to time direct. 
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(3) The High Commissioner may, with the approval of the 
Governor-General and on such terms as may be agreed, unde.take to 
perform on behalf of a Province or Federated State, or on behalf of 
Burma, functions similar to those which he performs on behalf of the 
Federation. 

NOTES. 

S. 302.—The Joint Parhamentary Committee st-itc:—“There has been a High 
Commissioner for India in London since 1920. Orders m Council framed under 
S. 29-A of the Government of India Act, make pro\ision for his appointment and 
duties, and various agency functions on behalf of the Government of India and 
Provincial Governments which were formerly discharged by the India OfTicc have 
been transferred to him. Umlcr the new Constitution it will be no less essential, and 
constitutionally even more appropriate, that there should be a High Commissioner, 
though the White Paper docs not make any reference to this sulijcct. (J.P.C. Rep. 
Para. 404). 

Explaining the rcas<-ii wh> the a]ii)ointmiiit should be made and the condition of 
scr\icc prescribed by the (iovernor-General in the exercise of his individual 
judgment, Sir Samuel Iloare satd: “The High Commissioner will have two 
kinds of duties, one for the Federal Gosevnmmt and the Provincial Governments in 
India, and the other for the Governor-General acting in his discretion for the 
reserve department and for the sphere of (JovcrtimctU that does noi come within the 
b'ederal Government of India. As the High Commissioner will have to act in those 
two capacities it was thought that the proper method of action was that it should he 
the individual judgment of the Gov cruor-Geueral, namely, that the initiative in 
suggesting names will bo with the Ministers, hut that the final word should be with 
the Governor-General.” (/\xr/. l)ch. Vol. 300, Col- JlOO). 

General Provisions. 

, . 303. (1) The Sheriff of Calcutta shall be 

Slier?ff*oTcalcuna.*° appointed annually by the Governor of Bengal from 
a panel of three persons to he nominated on the 
occasion of each vacancy by the High Court in Calcutta. 

(2) The Sheriff shall hold office during the pleasure of the 
Governor and shall be entitled to such remuneration as the Governor may 
determine and no other remuneration. 

(3) In exercising his powers with respect to the appointment and 
and dismissal of the Sheriff, and with respect to the determination of his 
remuneration, the Governor shall exercise his individual judgment. 

NOTES. 

S. 303.—The need for this special provision was thus explained in the House 
of Lords : There is and has for many years been a Sheriff in the three Presidency 
Towns of Madras, Calcutta and Bombay. In Bombay and Madras the 
appointment is made by the Governor in Council under the Original Letters Patent 
of the Supreme Courts at those places dating from 1823 and 1800 respectively. In 
those Provinces the office has for some time been purely honorary and honorific. In 
Calcutta, however, the Sheriff who is there appointed by the Governor-General in 
Council under the Charter establishing the Supreme Court dated March, 1774, is still 
responsible for the execution of writs of the 'High Court and for the service of 
process. He maintains his own staff for this purpose and, after charging service 
fees, which are fixed by the High Court, he retains any surplus there may be. For 
some years there has been a considerable surplus, and both the Bengal Government 
and the Government of India agree that it is desirable in these circumstances that 
the authority who appoints the Sheriff fixes his remuneration and, if need her 
dismisses him, should be one which is not dependent entirely upon political influence 
and possible intrigue- {Pari. Deb., House of Lords, Vol. 97, Col. 1326). 
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304. Any person appointed by His Majesty to act as Governor- 
General or as the Governor of a Province during the 
Persons acting as absence of the Governor-General or the Governor 
Governor* from India, or during any period during which the 

Governor*General or the Governor is for any reason 
unable to perform the duties of his office, shall during, and in respect of, 
the period while he is so acting have all the powers and immunities, and be 
subject to all the duties of, the Governor-General or Governor, as the case 
may be, and, if he holds any other office, shall not act therein or be 
-entitled to the salary and allowances appertaining thereto while he is 
acting as Governor-General or Governor. 

Secretarial staffs (1) Governor-General and every 

of Governor-General Governor shall have his own secretarial staff to be 
and Governor. appointed by him in his discretion. 

(2) The salaries and allowances of persons so appointed and the 
■office accomodation and other facilities to be provided for them shall be 
such as the Governor-General or, as the ca.se may be, the Governor may in 
his discretion determine, and the said salaries and allowances and the ex¬ 
penses incurred in providing the said accommodation and facilities shall 
be charged on the revenues of the Federation or, as the case may be, the 
Province. 


NOTES. 

S. 305. -The Joint Parliamentary Committee in recommending adequate secre¬ 
tarial staff to the Governors stated"It is essential that the Governor should have at 
his disposal an adequate personal and secretarial staff of his own. This is recognised 
in the White Paper, where it is proposed frightly, in our opinion) that the salary and 
allowances of such a staff arc to be fixed by Order in Council, and, though 
included in the annual proposals for the appropriation of revenue are not to be 
submitted to the vote of the Legislature. We think also that there .should be at the 
head of his staff a capable and experienced officer of high standing. Such an officer 
-would be a man fully conversant with the current affairs of the Province and in close 
contact with the administration but we do not for a moment contemplate as some 
of the Indian delegates seemed to think, that he should occupy in any sensa .a position 
analogous to that of a Deputy-Governor. There is no precise analogy between his 
position, as wc conceive it, and that of any present-day civil servant in Whitehall; and 
we have no doubt that his duties will vary from time to time as constitutional practice 
and usage grow. In some respects he will occupy the position at present filled by the 
■Governor’s Private .Secretary, but with duties of a wider and more responsible 
character. W'e think it right that he should in futun be known by some other 
■designation, and wc suggest for consideration that of .Secretary to the Governor”. 
(J.P.C., Rep. Para. 101). 

The proposal in the White Paper to fix the salary and allowances of the secre¬ 
tarial staff by Order in Council was abandoned, and it was considered sufficient, to 
leav e it to be fixed by the Governor in his discretion. 


306. (1) No proceedings whatsoever shall lie in, and no process 

whatsoever shall issue from, any court in India 
Protection of Gov- against the Governor-General, against the Governor 
ernor-General, Gov- gf ^ Province, or against the Secretary of State, 
State.°*^ ° whether in a personal capacity or otherwise, and, 

except with the sanction of His Majesty in Council, 
no proceedings whatsoever shall He in any court in India against any per¬ 
son who has been the, Governor-General, the Governor of a Province, or 


the Secretary of State in respect of anything done or omitted to be d<»ne by 
-any of them during his term of office in performance or purported perform- 
.ance of the duties thereof: 
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[-•rovided that nothing in this* section shall be construed as restrict¬ 
ing the light of any person to bring against the Federation, a Province, or 
the Secretary of State such proceedings as are mentioned in Chapter III 
of Part VII of this Act. 

(2) The provisions ot the preceding subsection shall apply in re¬ 
lation to His Majesty's Representative for the exercise of the functions 
of the Crown in its relations with Indian States as tliey apply in relation 
to the Governor-General. 


XOTK.‘^. 

S. 306 -'I'liis Is .m I iit.iiRi meiit uf the pniltclion li'rimTlx .illuidi-il to the 
(jovrmor .111(1 (jincrnor-Cicncial by S 110 of the (iovcrnment of India Act 1919. 

wore utidcr that Vet nol subject to the Ui-.j^iiial Jurisdiction of ihi High Court 
in respect of acts ordcied or done m then puhlic c.ipacit> , thiy wire hi \ve\cr Italile 
to the High V'onrt’s original crimin.il jurisdiction for tre.ison or tclony. They y\crc 
subject to courts in the mofiissil. The pnsini siefioti is all i omprebi n.si\e and 
protects the (ioxenior-tjeneral. the (Jovcri.or ,ind th^ Secntary of State from all 
“process” wbalsoeyer—including (ven a siininioiis to .tppear as witness. It ixtcnds 
to .til C'oiirts III India Cud and ( riniinal and aiM'lies not meiely to their public acts 
lint e\in to .lets III a pruate cap.tcitx ; • </-, eviii a suit for reemery of a delit will not 
Ik (.f. //i// \. Ihqijc, l.X-H, .1 Moo.P.l. 4o5 where a suit was held to lii for a debt 
.igainst the t olonial t,o\criior of Trinidad. '1 here is howexer power resirvccl to 
ill's .Majesti in Council to rcla->t ihe jirovisions ot this section and piimit proceedings 
to be taken. 'Ihe lialaliU of Iheue olticiaU to la i>roe-ei ded agaitist in 1-iiglaud, for 
tinir personal .icts, so f.ir these proceedings could, be initiated in flie haiglish Courts 
IS not affected. .Moreoeer. though ( Ii.ijitor \l of the (>o\irnnnnt of India Vet is 
n pealed, these oHicials could be punished for criminal attion m India, bj the (.'ourt 
111 King’s Bench inidi r the (loeeriior’s Vet 169»> is amended li> later Vets. 

'I'he exemption from jurisdiction fornierl) alforded hy .S. 110 t^xtended to 
h seentue Coniicillor’s and minister'—but the protection in their case has nol been re-en- 
.icled Dy tins Vet. It was on the ground oi this pe-rsonal exeiiiption that it was held 
that no (irltonin unild he hiought .igainst the \ct of the Mimstrx. {i^mkataratuam 
\ Siire/iir.v of V/,if,. jor Imliti. Mad. 979 bO M.f..l. 

Removal of certain 307. For purposes of the first elections of 

disqualifications on persons to serve as members of the rederal i-egisia- 
the occasion of the ture anti of Provincial Legislatures, no person shall 
first elections to j,,. subject to any disqualification by reason only of 
the fact thal he hoWs- 

(o) an office of profit as a non-official member of the Executive 
Council of the Governor-General, or a Governor, or as a minister in a 
Province; 

(b) an office which is not a whole time office remunerated either by 
salary or by fees. 


308. (1) Subject to the provisions of this section if the Federal 

Legi.slature or any Provincial Legislature, on motions 
Trocediire as res- proposed in each Chamber by a minister on 
peels proposals for ^^ouncil of ministers, pass a resolu- 

SrovLEof AcYand ‘ion recommending any such amendment of 
Orders in Council. this Act or of an Order in Council made there¬ 

under as is hereinafter mentioned, and on motions 
proposed in like manner, present to the Governor-General or, as the case 
may be, lo the Governor an address for submission to His Majesty pray¬ 
ing that His Majesty may be pleased to communicate the resolution to 
Parliament, the Secretary of State shall within six months after the resolu¬ 
tion is so communicated, cause to be laid before both Houses of Parliament 
a statement of any action which it may be proposed to take thereon. 

41 
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The Governor-General or the Governor, as the case may be, when 
forwarding any such resolution and address to the Secretary of State shall 
transmit therewith a statement of his opinion as to the proposed amend¬ 
ment and, in particular, as to the effect which it would have on the inter¬ 
ests of any minority, together with a report as to the views of any minority 
likely to be affected by the proposed amendment and as to whether a 
majority of the representatives of that minority in the Federal or, as the 
case may be, the Provincial Legislature support the proposal, and the 
Secretary of State shall cause such statement and report to be laid before 
Parliament. 

In performing his duties under this subsection the Governor- 
General or the Governor, as the case may be, shall act in his discretion. 

(2) The amendments referred to in the preceding subsection are— 

(o) any amendment of the provisions relating to the size or 

composition of the Chambers of the Federal Legislature, or to the method 
of choosing or the qualifications of members of that Legislature, not being 
an amendment which would vaiy the proportion between the number of 
seats in the Council of State and the number of seats in the Federal 
Assembly, or would vary, either as regards the Council of State or the 
Federal Assembly, the proportion between the number of seats allotted to 
British India and the number of scats allotcd to Indian States ; 

(fc) any amendment of the provisions relating to the number of 
Chambers in a Provincial Legislature or the size or composition of the 
Chamber, or of either Chamber, of a Provincial Legislature, or to the 
method of choosing or the qualifications of members of a Provincial Legis¬ 
lature; 

(c) any amendment providing that, in the case of women, literacy 
shall be substituted for any higher educational standard for the time being 
required as a qualification for the franchise, or providing that women, if 
duly qualified, shall be entered on electoral rolls without any application 
being made for the purpose by them or on their behalf; and 

(d) any other amendment of the provisions relating to the qualifi¬ 
cations entitling persons to be registered as voters for the purposes of 
elections. 

(3) So far as regards any such amendment as is mentioned in para¬ 
graph (c) of the last preceding subsection, the provisions of subsection 
(1) of the section shall apply to a resolution of a Provincial Legislature 
whenever passed, but, save as aforesaid, those provisions shall not apply 
to any resolution passed before the expiration of ten years, in the case of 
a resolution of the Federal Legislature, from the establishment of the 
Federation, and, in the case of a resolution of a Provincial Legislature, 
from the commencement of Part III of this Act. 

(4) His Majesty in Council may, at any time before or after the 
commencement of Part III of this Art, whether the ten years referred to 
in the last preceding subsection have elapsed or not, and whether any such 
address as is mentioned in this section has been submitted to His Majesty 
or not, make in the provisions of this Act any surh amendment as is re¬ 
ferred to in subsection (2) of this section: 

Provided that— 

(i) if no such address has been submitted to His Majesty, then, 
before the draft of any Order which it is proposed to submit to His 
Majesty is laid before Parliament, the Secretary of State shall, unless it 
appears to him that the proposed amendment is of a minor or drafting 
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nature, take such steps as His Majesty may direct for ascertaining the 
views of the Governments and Legislatures in India who would be affect¬ 
ed by the proposed amendment and the views of any minority likely to 
be so affected, and whether a majority of the representatives of that mino¬ 
rity in the Federal or as the case may be, the Provincial Legislature 
support the proposal; 

(ii) the provisions of Part II of the First Schedule lo this Act shall 
not be amended without the consent of the Ruler ot any State which will 
be affected by the amendment. 

NOTES. 

S 308.—The Statutory Commission recommended, that the Piovinces in rela¬ 
tion to which alone a grant of responsiljility was rccommeniled shoulu be rendered 
competent of themselves after the expiiy of 10 years from the inauguration of the 
Constitution to effect alterations* in the buundark-., number or distribution of con¬ 
stituencies, changes in franchise and changes in the method of representation of 
particular communities. Thej'^ suggested however as a safeguard that such measures 
should be passed by a 2|3 majority of the legisl.itures which included a two-third« 
majority of the members representing the community concerned* 

The White Paper 1933 contained no proposals on this subject for or against, Init 
in proposal 110 it was stated that the Indian Lcgi.slatures would not be competent 
to alter the Constitution Act except to the extent permitted, wilhotrt' laying de>wn 
specially the matters eui which .such permission would be granted. 

During the Round Table Conferences, Mr* Jayakar indicated a procedure for 
the association of the Indian Legislatures with Constitutional changes in the field of 
the franchise and composition of the legislatures which came to be known as the 
“Jayakar procedure” and which was accepted by the Joint Parliamentary Committee 
and is now embodied in this .section* The Joint Parliamentary Committee stated the 
problem in these words:—"We have given reasons for our conviction that a specific 
grant of constituent powers to authorities in India is not .st the moment a practicable 
proposition. Wc think, however, that a plan whereby the new Legislatures can be 
associated with the modification hereafter of the provi.sions of the Act, or of any 
Order in Council, relating to the composition and size of the Legislatures or the 
qualifications of electors, is very desirable. It is, of course, competent for any 
Legislature in India to pass a Resolution advocating a constitutional change, with a 
request that its Resolution should be forwarded to His Majesty’s Government for 
consideration, and for this no provision in the Constitution Act would be required. 
But in our view it ought hereafter to be possible, under specified conditions, for a 
responsible Government in India, with the approval of its Legislature, to be assured 
that any such Resolution is actually taken into consideration by His Majesty’s 
Government and their decision upon it formally recorded* We recommend, therefore, 
that, where an Indian Legislature has passed a Resolution of this kind and has pre¬ 
sented an Address to the Governor-General or Governor, as the case may be, praying 
that His Majesty may be pleased to communicate it to Parliament, the Resolution shall 
he laid before both Houses of Parliament not later than six months after its receipt, 
with a statement of the action which His Majestjr’s Government propose to take upon 
It.” (/. P. C. Rep. Para. 380 ). 

Sir S- Hoafe explained the section thus: "It is provided that, after a specified 
period, an Indian Legislature should have a formal procedure under which its reso¬ 
lutions on the points set out in the Section would have to be taken into account by the 
Imperial Parliament. Parliament is not tied in any way. All that would happen 
would be that re.solutions sent to the Secretary of State under the procedure set out 
in the section would be taken into account. I attach importance to the safeguard 
that this procedure cannot come into operation for 10 years* I think it is very import¬ 
ant that we should have as much stability as possible in the early years of these con¬ 
stitutional changes* I should have thought that with that safeguard, this was on the 
whole a satisfactory kind of procedure, namely, that the legislature should be able 
to send forward its resolutions and that Parliament should have to take formal 
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iiDiice i)i them. As 1 saj the hands <if I’.irhanunt .tre, not tied m any way.” (Par. 
/><■/■. yol. 300, Cols. 1102-1303). 

The S'oltdtor-Ccnernil exiilaincd the uliject «>f the expression “on liehiilf of the 
< iiiiiicil of Ministeis” thus:—“May hoii. Friend has put his linger on an inlcresling 
point, I)Ut the Clause has in f..et been dratted to meet the jiositioti. If one h:id not these 
rather unusual words "on behalf of the t'oiiiKil of Ministers” it might h.ive been 
said that this was an executive .ict with which the Go\ernor or Go\ernoi-General 
wonhl have had to ^l^socIale himself or from which he would have had to dissociate 
himself at the initial stage. Therefore-, it has been put in this form so that the 
Council ol Ministers can (iroceeil as far .i., the technical and constitutional position 
is eonteriied on their own responsiiulity, because it is assumed under the C'laiise that 
the (jovernoi should be theie to express hu npinion in his discrition on what they 
propose, and what </ jorhori has been aiijiroveil bv the legislative Assembly.” (Pur. 
j 'efc. Pol. W2, Coif, nm-mi). 

Sub-S (4) -This saves tin right of r.irlKunent to m.ike .iinendinents, iiolwith- 
.standnig th.U the 10 .\i.ir jierioil h.is not elapsed. 

309. -A.ny power conferred by this Act on Hts Majesty in Council shall 

, , _ , be exercisable only by Order in Council, and subject 

Order.s in Council. hereinafter provided, the Secretary of Stale 

shall lay before Parliament the draft of any Order which it is propo.sed 
to recommend His Majesl)'to make in Council under any provision of 
this Act, and no further proceedings shall he taken in relation thereto 
except in imrsuance of an address presented to His Majesty by both Houses 
of Pai lianicnt praying that the Order may be made either in the form of 
the draft, or with such amendments as may have been agreed to by re¬ 
solutions of both Houses: 

Provided that, if at any time when Parliament ts dissolved or 
piorogued, or when both Houses of Parliament are adjourned for more 
than fourteen days, the Secretary of State is of opinion that on account 
of urgency an Order in Council should be made under this Act forthwith, 
it shall not he necessary for a draft of the Order to be laid before Parlia¬ 
ment, but the Order shall cease to have effect at the e.'cpiration of twenty- 
eight days from the date on which the Commons House first sits after the 
making of the Order unless within that period resolutions approving the 
making of the Order are passed by both Houses of Parliament. 

(2) Subject to any express provision of this Act, His Majesty in 
Council may by a subsequent Order, made in accordance with the provi¬ 
sions of the pieceding subsection, revoke or vary any Order previously 
made by him in Council under this Act. 

(3) Nothing in this section applies to any Order of His Majesty in 
Council made in connection with any appeal to His Majesty in Council, or 
to any Order of His Majesty in Council sanctioning the taking of proceed¬ 
ings against a person who has been the Governor-General, His Majesty’s 
Representative for the exeicise of the functions of the Crown in its 
relations with Indian States, the Governor of a Province or the Secretary 
of State. 

310. (1) Whereas difficulties may arise in relation to the transition 

from the provisions of the Government of India Act 
provisions of this Act, and in relation to the 
;enun./.i£ltie’. transition from the provisions of Part XIII of this 
Act to the provisions of Part II of this Act: 

And whereas the nature of those difficulties, and of the provision 
which should be made for meeting them, cannot at the date of the passing 
of this Act be fully foreseen: 
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Now therefore, for the purpose of facilitating each of the said 
transitions His Majesty may by Order in Council— 

(o) direct that this Act and any provisions of the C.i.vernment of 
India Act still in force shall, during such limited period as may be specified 
in the Order, have effect subject to such adaptations md modifications as 
may be so specified ; 

(&) make, with respect to a limited period so specified such 
temporary provision as he thinks fit for ensuring that, while the transition 
is being effected and during the period immediately following it, there are 
available to all governments in India and Burma sufficient levenues to 
enable the business of those governments to be carried on ; a^d 

(c) make such other temporary provisions for the purpose of 
removing an> such difficulties as aforesaid as may be specified in the 
Order. 

(2) No Order in Council in relatuui to the transition from th.; 
provisions of Part XHl of this Vet to the provision.^ of Part II of this 
Act shall be made under this section aftei the expiration of six months 
from the establishmc-nt of the Federation, and no other Ordei in Council 
shall be made under this section after the expiration of six months from 
the commencement of Part III of this Act. 

Interpretation. 

311. (1) In this Act and, unless the context otiici wise requires, in 
any other Act the following expressions have the 
Interiirc a ion, e i. meanings hereby respective!) assigneii to tlurin, that 
is to say— 

“British India" means all territories for tin- time being comprised 
within the Governors’ Provinces and the Chief Commissioners’ Provinces; 

“India" means British India together with all territories of any 
Indian Kuler under the suzerainty of His Majesty, all territories under the 
suzerainty of such an Indian Ruler, the tribal areas, and any other ter 
rilories which His Majesty in Council may, from time to time, after 
ascertaining the views of the Federal Government and the Federal Legis¬ 
lature, declare to be part of India; 

“Burma” includes (subject to the exercise b) His Majesty of an> 
powers vested in him with respect to the alteration of the boundaries 
thereof) all territories which were immediately before the commencement 
of Part III of this Act comprised in India, being territories l>ing to the 
east of Bengal, the State of Manipur, Assam, and any tribal areas con¬ 
nected with Assam; 

“ British Burma ” means so much of Burma as belongs to His 
Majesty; 

“ Tribal areas ” means the areas along the frontiers of India or in 
Baluchistan which are not part of Biitish India or of Burma or of any 
Indian State or of any foreign State ; 

"Indian State ” includes any territory, whether described as a 
State, an Estate, a Jagir or otherwise, belonging to or under the suzerainty 
of a Ruler who is under the suzerainty of His Majesty and not being part 
of British India; 

“Ruler” in relation to a State means the Prince, Chief or other 
person recognised by His Majesty as the Ruler ot the State. 

(2) In this ^ct, unless the context otherwise requires, the following 
expressions have the meanings hereby respectively assigned to them, that 
is to say:— 
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" agricultural income” means agricultural income as defined for the 
purposes of the enactments relating to Indian income-tax; 

“ borrow ” includes the raising of money by the grant of annuities 
and " loan ” shall be construed accordingly; 

“ chief justice " includes in relation to a High Court a chief judge 
or judicial commissioner, and " judge ” includes an additional judicial 
commissioner; 

“ corporation tax ” means any tax on so much of the income of 
companies as does not represent agricultural income, being a tax to which 
the enactments requiring or authorising companies to make deductions 
in respect of income tax from payments of interest or dividends, or from 
other payments representing a distribution of profits, have no application; 

“ corresponding Province means in case of doubt such province 
as may be determined by His Majesty in Council to be the corresponding 
Province for the particular purpose in question; 

“ debt ” includes any liability in respect of any obligation to repay 
capital sums by way of annuities and any liability under any guarantee, 
and “debt charges ” shall be construed accordingly; 

“ existing Indian law” means any law, ordinance, order, bye-law, 
rule or regulation passed or made before the commencement of Part 
III of this Art by any legislature, authority or person in any territories 
for the time being comprised in British India, being a legislature, 
authority or person having power to make such a law, ordinance, order, 
bye-law, rule or regulation; 

“goods” includes all matterials, commodities, and articles; 

“ guarantee” includes any obligation undertaken before the com¬ 
mencement of Part III of this Act to make payments in the event of the 
profits of an undertaking falling short of a specified amount; 

“ High Court” does not, except where it is expressly so provi¬ 
ded, include a High Court in a Federated State; 

“ Local Government ” means any such Governor in Council, 
Governor acting with ministers, Lieutenant-Governor in Council, 
Lieutenant-Governor or Chief Commissioner as was at the relevant time 
a Local Government for the purposes of the Government of India Act or 
any Act repealed by that Act, but does not, save where the context 
otherwise requires, include any Local Government in Burma or Aden; 

“pension” in relation to persons in or formerly in the service of the 
Crown in India, Burma or Aden, means a pension, whether contributory 
or not, of any kind whatsoever payable to or in respect of any such person, 
and includes retired pay so payable, a gratuity so payable and any sum 
or sums so payable by way of the return, with or without interest thereon 
or any other addition thereto, of subscriptions to a provident fund; 
“pleader” includes advocate; 

"Provincial Act” and “Provincial law” mean, subject to the provi¬ 
sions of this section, an Act passed or law made by a Provincial Legisla¬ 
ture established under this Act; 

“public notification” means a notification in the Gazette of India or, 
as the case may be, the official Gazette of a Province; 

“securities” includes stock; 

“taxation” includes the imposition of any tax or impost whether 
general or local or special, and “tax” shall be construed accordingly; 

“railway” includes a tramway not wholly within a municipal area; 
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“federal railwaydoes not include an Indian State railway but, save 
as aforesaid, includes any railway not being a minor railway; 

“Indian State railway” means a railway owned by a State and either 
operated by the State, or operated on behalf of the State otherwise than in 
accordance with a contract made with the State by or on behalf of the 
Secretary of State in Council, the Federal Government, the Federal Rail¬ 
way Authority, or any company operating a federal railway ; 

“minor railway” means a railway which is wholly situate in one unit 
and does not form a continuous line of communication with a Federal 
railway, whether of the same gauge or not” and 

“unit” means a Governor’s Province, Chief Commissioner’s Pro¬ 
vince or a Federated State. 

(3) No Indian State shall, for the purpose of any reference in this 
Act to Federated States, be deemed to have become a Federated State until 
the establishment of the Federation. 

(4) In paragraph (3) of section eighteen of the Interpretation Act, 
1889 (which paragraph defines the expression “colony”) for the words 
^‘exclusive of the British Islands and of British India” there shall be sub¬ 
stituted the words “exclusive of the British Islands and of British India 
and of British Burma. 

(5) Any Act of Parliament containing references to India or any 
part thereof, to countries other than or situate outside India or other than 
or situate outside British India, to His Majesty’s dominions, to a British 
possession, to the Secretary of State in Council, to the Governor-General 
in Council, to a Governor in Council or to Legislatures, courts, or authori¬ 
ties in, or to matters relating to the government or administration of India 
or British India shall have effect subject to such adaptations and modifica¬ 
tions as His Majesty in Council may direct, being adaptations and modifi¬ 
cations which appear to His Majesty in Council to be necessary or expedi¬ 
ent in consequence of the provisions of this Act or the Government of 
Burma Act, 1935. 

Any power of any Legislature under this Act to repeal or amend any 
Act adapted or modified by an Order in Council under this sub-section 
shall extend to the repeal or amendment of that Order and any reference 
in this Act to an Act of Parliament shall be construed as including a refer¬ 
ence to any such Order. 

(6) Any reference m this Act to Federal Acts or laws or Provincial 
Acts or laws, or to Acts or laws of the Federal or a Provincial Legislature, 
shall be construed as including a reference to an ordinance made by the 
Governor-General or a Governor-GeneraPs Act or, as the case may be, to 
an ordinance made by a Governor or a Governor’s Act. 

(7) References in this Act to the taking of an oath include refer¬ 
ences to the making of an affirmation. 

S. 311.—It is obvious that this Act being an Act of Parliament, the general rules 
of construction enacted in the Interpretation Act, 1889 -would govern the construction 
of the Act. 

Interpretation and Constructions of the Constitution.—It is part of the 
functions of a Court qi Law to pronounce on the meaning of the terms in which the 
provisions of a written Constitution are framed, and this is especially so in a 
Federal Constitution, where the Courts have to ensure the strict adherence of the 
several legislatures to the bounds of their respective competence. This process is 
compendiously called the “interpretation” of the Constitution. In the words of 
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C'iii>lcy. “Inti-ri r’lation ditfcrs fnim ciiii>triictu)ii m that thi- lormer is the art <>l 
finding out tlie true "lense of any form ot wortU. Construction on the oither hand is 
the drawing of conclusions respecting subjects that lie beyond the direct expression 
of the text; conclusions wl'ich are in spirit, thutigb not within thd letter of the text.*’ 
\ccording to W’jncs, “Interpretation is the process of ascertaining the actual nKaning 
of the words used, while construction denotes iht art of discoxicriiig the meaning 
of the terms with reference to their application to a given case when such application 
IS doubtful by reason either of some apiMreiit inconsistency in the document itself, 
or of the tact that the particular ca-si is not literally provideil tor. Coiistriiction is 
thus a synthetic jiroccss consisting in ihe “buiUliiig up” ol the intention sought to be 
conveyed from the coiisideralimi of in.niy elenunts” (Cegi-lative S. I‘'xecnti\e povver 
111 \ustralia Ch iiV 

The rule of coiistruclinii .ipplicabk to the constriictioii ol the words of -i Constitu¬ 
tion, is the same as that apphc<ible to other written dociiineiils See v Ouliiih, 

1907 A.C dl e't firt/tfli Cool •Lori>oration \ Ktna. 19d5 A C. StX). 

'I'lie trill lest ttuist, .is aivv.iv s be-, llie actual langu.ige used, and the intention ol 
the framers ol I he Statute can be ascertained only from the l.niguage of the section 
Nothing IS to lie read into it on grounds of policy, or thii iie'cessiiy supiiosed to arisi 
from the lederal form the constitution (//>/»/* v. Oiitrtiii, 1907 \.C. .SI). Nor is 
the possibility of abuse of a power to be considered as affecting the pl.ain words of 
the constitution: I'acitcr il- S'oiir \ l.ondon 'loi ict\ of Comtir'sitort, \ C 107 at 
I. 118) 

\s was stated by lord Selbonrne in Oiiri’ii Hiitith' (.t \ (' 8K9 at 9(14)i 

“The cst.iblished courts of justice, when, .i (|Ui-stioii .irises wliethei tin prescribed 
limns h.ivc been excceilcd, nui.st ol necessity determine th.it (]iiestion . .ind the only 
way 111 which they imii properly do .^o is bv looking to the terms of the mstrumenl 
by which alhrmativcly the legishitive powers were trealeil, .iiid by which negatively 
they were restricted.” When there lore a right oi povvei is challenged, the duty of 
the court is to keep close to the words ol the const.Uing iiistriinienl .ind see tii si 
whether the power is gr.intcil and secondly whether there is anything else which 
restricts the rights so granleil. If the text is explicit, the text is conclusive, aliki 
ill vvh.it it directs and in what it forbids \.l (1. for Oiilano \. .f.(< for Camuht. 
(1912 A (.' 571)1. “ll m.iy be th.it those who Ir.imer' tin wording of the 
cnactmint wore under the impression that it allorded protection greater than then 
I.ordshiiis held to be the c.ise . The iinestioi. is not what in ly be supposed to 
h.ive been intended, but what h.is been sank \lori' e'omplete ellecl might in some 
cases be given to the intentions of the l.egislature it violence wi-re done to 
the langiKige ni which their legisl.ition li is l.iken shajw. but such a course would on 
the whole be (inite as Iiki ly to defeat .is to furihei the object which was ni view.” 
(City of ll’iiiiiifv 0 \ Htwru t. 1892 A.f 44s). 

Notwitbstaiiding th.it there is no different iiile of construciiiui courts cannot but 
be alive to the fact that it is the C’oiistruclion of a Constitutional enactmenl' 'that 
is involved- “The I’rivy Council has indeed laid elovvii that Courts of T.iw must treat 
the provisions of the IJritish North America \ct, by the same methods of construction 
and exposition, which they' apply' to other statutes. Rut there are statutes and stafutes 
and the strict construction deemed proper in the case for example of a penal or 
taxing st.itute or one p.issed to regukite the alfairs of an Faiglish parish, would often 
be subversive of Parliament’s real intent if applied to an Act passed to ensure the 
jieaee order and good (lovcrnmiiu of a Rritish Colony'.” (Clements-Canadiaii 
Coiistitutiiin .Ird Edn. cited in /frfiv’.ov/v for Ca'indu. 19.10 \.C 124 at p. 1.17). 

Wide Construction of the powers. —A Constitution designed to serve the grow 
iiig jiurpose of a country permanently must receive some breadth of interpretation. ".\ 
(.onslitiition must not he construed in any narrow or pedantic sense. The worils 
used are ncces.sarily general and their full import and true meaning can often only 
he appreciated when considered as the years go on in relation to the vicissitude.s of 
fact which from time to time emerge. It is not that the meaning of the word changes 
hut the changing circumstances illustrate and illuminate the full import of that 
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nii-MiniiK”. (/«/«,■., Coinmoin^.eallh oj ^lusirati.i lyjo \ ( i 

intc'iiireling a coiinIKul'iiI and organic statute Mich as Hi A th t " 
stmct.on most I.cnefidal to the tvtdest poss.hle ami,l.i„..e of In ^ ..u e. s ! f X 


Nor an the conventions of the constitution to h» oinitUil noin consiileration in 
Its inlerinetation. Jn towmeriial Coble Co- \. (iozmimeiit oj Neiefouiidloi d, <\9\(> 
(2) A.C. 610) it was held that the \mnciplc of responsihU government controlled the 
vpiestion of the lialnluy of the Crown under an aifrccmiiil -na-’v by the (icvi uiinent 
Construction put by the Legislature —^Tlu construction whuli ilimsi.niin ti.is 
lint upon Us own powers by assunimjt to act in accordance vvUli that 'uw, does not 
bind ihi- courts. Acquiesceuce for no leiinth of liine can IcRahse <n lunriiation of 
power, nor can a legislatnie (uirpost to declare the meaning’ of the ( oi.stitiUion tor 
the legislature cannot add to Us own powers. “T'lme alone will not validate an \ct 
winch vilien challenged is found to he m/ra nor will a history ot a uradiial series 

ol adi.iiices till ilii.s hoinidaiy is cio>sed avail to protect the ultimate eiicroaclimciit.” 
I‘l■(lf’net(l^■y ./luxiuho/i \ .-/.f/. lor Canodo. 1931 \ C. 310 at p, 317 


“Progressive Interpretation” —A iiilo pi ierning the coiistrucric’i of statiiti s is 
IImi the terms llierein must he constmed in the light of the me.ining which the> lion 
•It the <l:ite of the passage of the Statute ('f. 'Jruuee*' oj Clyde Xiriit/otioii i. 
l.iiird, X A.L. at ii. 673) .\s applied to the construction of a (.'on.siiintii'ii Innvivii 

file .ipi’lication of the rule is aticndid with diliicully. as the C'oiistitiilion is iniliki 
otiici statutes iiiteiuhd to he jicrinancnt, and .i change of the Statute to niei t tlu 
needs of the time i.s much more ilifllenll to compass. Accordingly the adoption of a 
slightly dilTcreiit rule in the interpretation of a Constitution has aiitlioiiti in it- 
favour. TIk' rule ni t|Uestioii has hecn designated the rule of “generic” or “piogressue” 
interim tatioii 

“T'lic doctrine of progressive mterpretalioii may he staled to he the view that 
('onstitiitioTis, being essentially ilesigned to serve a permanciil and not im rely .i 
ternporarv end. where there is no express command or prohihitioii; hut only general 
Itiiigiiage to he drawn from the four corners of the instrument the chief consideration 
in their construction sheinld he present conditions, relations and requirements and 
dial when tlu language of the roiistitutimi under considiTutioii will bear it. these 
should determine the mterpretalioii”. (Ken on the l.nie oj ^lu\tni<luiii ('oiiw/itufioii). 
'I oronto Corporohon v Hrll TcU'phone Co., 1905 A.C .52. C£. The Regulation and 
Loiilrol ,if Radio Coinunumeations, 1932 A-C, 304, Tlu Retjulolion and Control oj 
. li’roneiittrs tit I aiuida in re, 1932 A C .54. 

Dr. V\’ynes explains the rule in these terms “The iiicuiitiiy of the tenn.s of the 
constitution do not undergo any change, for the nature of the grant of power remains 
always 'the same. The doctrine asserts no more than that new development... of the 
same subn et and new means of executing an michanging pt-wer ilo arise from lime to 
lime and .ire capable of control and exercise by the appropriate organ to which 
the power has been committed. In other word.s, while the power remains the same, 
its extent .ind amlnt m.iy grow with the progress of history”. Cf. A. G. of B-r- 
Coltfiiihiii V. A. G- of Caiiadii, 1937 V-C. 391. on the scope of the wordsi IJankruptcy 
and Insolvency’ in the British North America Act; sec al.so the passage already cited 
from the judgment of Wright, M . K in v Coninioiiuealtli of .hiAralia, lO.Vt 

A.f, .57» at I). 614. 


PART XIII. 


Transitional Provisions. 


312. The provisions of this Part of this Act shall apply with respect 
^ . to the period elapsing between the commencement 

Operation ot Bar jjj establishment of the 

Federation. 


42 
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NOTES. 

S. 312,—The scope oi the provision for the transitional period between the 
i-stal>Iishment of Pro\incial Autonomy and the inauguration of the Federation was 
thu^ explainc<l by Sir Samuel Iloare: “The position during the transitional period 
generally speaking as as folkiws: The only change made in the system of Indian 
r,(.\crnment as it exists nojw will be the change made by the setting up of provincial 
autonomy, which will mean the introduction of this strictly delimited list of subjects 
between the Provinces and the Centre. That list will come into force, the autonomous 
Provinces in future being responsible for the subjects set out in the provincial list. 
That in itself, will make a difference between the transitional period and the present 
system of government which is a unitary system of government. 

“.\part, however, from the fact that the Provinces will be administering the pro¬ 
vincial subjects and on that account the acti\itics of the Central Government will be 
restricted, the present system of gosernment at the Centre will continue, namely, 
the Governor-General and his Council and the Legislature dealing with the subjects 
that still remain central .subjects. Further than that, there will, of course, be no changt 
in the po.sition of the Viceroy in the field of paramountcy. The effect of what I am 
saying is that wc shall make substantially no change except the changes involved in thi 
Provinces becoming responsible for the Provincial Mihjects." (Par- Deb. VoL 300, 
Cols. 1114-5). 

Accordingly so far as the Centre is concerned the present Government of India 
Act is continued with slight variations needed to adapt it to Provincial autonomy. 

S .117 and Schedule IXl. 


313 (1) Subject to the provisions of this Act for the time being in 

p. . - force, such executive authority as is hereinafter 

ment*^” ’overn- ^lentioned shall be exercised on behalf of His Maj¬ 
esty by the Governor-General in Council, cither 
directly or through officers subordinate to him but nothing in this section 
shall prevent the Indian Legislature from conferring functions upon sub¬ 
ordinate authorities, or be deemed to transfer to the Governor-General in 
Council any functions conferred by any existing Indian law on any court, 
judge or officer, or on any local or other authority, 

(2) Subject to the provisions of this Act for the time being in 
force, the said executive authority extends— 

(o) to the matters with respect to which the Indian Legislature 
has. under the said provisions, power to make laws; 

{b) to the raising in British India on behalf of His Majesty of 
naval, military or air forces, and to the governance of His Majesty’s 
forces borne on the Indian establishment; 


(c) to the exercise of such rights, authority and jurisdiction as are 
exercisable by His Majesty by treaty, grant, usage, sufferance or otherwise 
in and in relation to the tribal areas: 

Provided that— 


(i) the said authority does not, save as expressly provided in the 
provisions of this Act for the time being in force, extend in any Province 
to matters with respect to which the Provincial Legislature has power to 
make laws; 

(ii) the said authority does not extend to the enlistment or enrol¬ 
ment in any force raised in British India of any per.son unless he is either 
a subject of His Majesty, or a native of India or of territories adjacent 
thereto; and 

(iii) commissions in any such forces shall be granted by His Maj¬ 
esty, save in so far as he may be pleased to delegate that power by virtue 
of the provisions of Part I of this Act or otherwise. 
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(3) References in the provisions of this Act for the time being in 
force to the Governor-General ami the Federal Government shall, except 
as respects matters with respect to which the Governor-General is required 
by the said provisions to act in his discretion, be construed as references 
to the Governor-General in Council, and any reference to the federation, 
except where the reference is the establishment of the Federation, shall be 
construed as a reference to British India, the Governor-General in Council, 
or the Governor-General, as the circumstances and the context may 
require; 

Provided that— 

(а) any reference to the revenues of the Federation .shall be con¬ 
strued as a reference to the revenues of the Governor-Genetal in Council; 

(б) the revenues of the Governor-General in Council shall, subject 
to the provisions of chapter I of Part Vll of this Act with respect to the 
assignment of the whole or part of the net proi ecds of certain taxes and 
duties to Provinces and to the provisions of this Act with respect to the 
Federal Railway Authority (so far as any such provisions are for the time 
being in force), include all revenues and public moneys raised or received 
■either by the Governor-General in Council or by the Governor-Cxcneral; 

(c) the expenses of the Governor-General in discharging his func¬ 
tions as respects matters with respect to which he is required by the pro¬ 
visions of this Act for the time being in force to act in his discretion shall 
be defrayed out of the revenues of the Governor-General in Council, 

(4) Any requirement in this Act that the Governor-General shall 
exercise his individual judgment with respect to any matter shall not 
come into force until the establishment of the Federation, but, notwith¬ 
standing that Part II of this Act has not come into operation, the fol¬ 
lowing provisions of this Act, that is to say— 

(а) the provisions requiring the prior sanction of the Governor- 
General for certain legislative proposals; 

(б) the provisions relating to broadcasting; 

(c) the provisions relating to directions to, and principles to be 
observed by, the Federal Railway Authority; and 

(d) the provisions relating to civil services to be recruited by the 
Secretary of State, 

shall have effect in relation to defence, ecclesiastical affaiis, external 
affairs and the tribal areas as they have effect in relation to mailers or 
functions with respect to, or in the exercise of, which the Governor- 
General is by the provisions of this Act for the time being in force 
required to act in his discretion, and any reference in any of the provisions 
of the Act for the time being in force to the special responsibilities of the 
Governor-General shall be construed as a reference to the special responsi¬ 
bilities which he will have when Part II of this Act comes into operation. 

(5) Nothing in this section shall be construed as conferring on the 
Governor-General in Council any functions connected with the exercise of 
the functions of the Crown in its relations with Indian States. 

NOTES. 

S. 313.—This section is a reproduction of Ss. 7 and 8 oiite —with the Governor- 
General in Giuncil in place of the Cioveraor-Generah and the omission of the pro¬ 
visions relating to the Indian States. Owing to the absence of the Federal ministers 
there could be no question of the exercise of individual judgment during this period. 
Differences of opinion between the Governor-General and his executive Council would 
be governed by the present provision, i.e; S. 41 {Vide Schedule IX). 
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314. (1) The Governor-General in Council and the Governor- 

General, both as respects matters with respect to 
Secretary of State.*which he is required by or under this Act to act in 
his discretion and as respects other matters, shall be 
under the general control of, and comply with such particular directions, 
if any, as may from time to time be given by, the Secretary of State, but 
the validity of anything done by the Governor-General in Council or the 
Governor-(General shall not be called in question on the ground that it was 
done otherwise than in accordance with the provisions of this subjection. 

(2) The Secretary of State shall not give any direction to the 
Governor-General in Council with respect to any grant or appropriation of 
any part of the revenues of the Governor-General in Council except with 
the concurrence of his advisers. 

(3) While this Part of this Act is in operation, the ailvisers of the 
Secretary of State shall not be more than twelve, nor less than eight, in 
number, and, notwithstanding anything in Part XI of this Act with respect 
to their term of office, on the establishment of the Federation such of the 
advisers as the .Secretary of State may direct .shall cease to hold office. 

NOTES. 

S. 314 Sir Sir.iual H't.trc explained the poMlinii in these words’—“.Ml th.it 
tins section do. ^ ,s to keep the control ot the Secretary of State exactly .is it is now. 
with the one cxctpiion so far .is I’roMiicial autoiioin> is concerned. W hen l’vo\ineial 
antononi is set up. the po.situm ot tiu Secretary of State will be th.il out in the 
Act in connection w'ith proimcial aiitoiioim .So far as the centre i.s conconied, the 
Secretary of State’s control will continiie jiist as hcfori (P<iK I>i’h Pol. 300. 
Col. 1116). 

315. (1) While this Part of this Act i.s in operation, no sterling 

^ , loans shall be contracted by the (Governor-General in 

s er mg loans. Council, but in lieu thereof, if provision is made in 

that behalf by an East India Loans Act of the Parliament of the United 
Kingdom, the Secretary of State may, within such limits as may be pres¬ 
cribed by the Act, contract such loans on behalf of the Governor-General 
in Council. 

(2) The Secretary of State shall not exercise any such powers of 
borrowing as are mentioned in this section unle.ss at a meeting of the 
Secretary of State and his advi.scrs the borrowing has been appioved by 
a majority of the persons present 

(3) There shall be inserted— 

(а) in paragraph (d) of subsection (I) of section one of the 
Trustee Act, after the words “on the revenues of India”; and 

(б) at the end of sub-paiagraph (9) of paragraph (o) of 
section ten of the Trusts (Scotland) Act. 19.?1. 

the words “or in any sterling loans raised by the Secretary of State on 
behalf of the Governor-Cieneral of India in Council under the provi¬ 
sions of Part XIII of the Government of India Act, 1935.” 

(4) No deduction in respect of taxes imposed by or under any 
existing Indian law or any law of the Indian, the Federal, or a Provin¬ 
cial Legislature shall be made, either before or after the establishment 
of the Federation, from any payment of principal or interest in respect 
of any loan contracted under this section. 

(5) Any legal proceedings in respect of any loan raised under 
this section may, either before or after the establishment of the Fede¬ 
ration, be brought in the United Kingdom against the Secretary of State, 
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but nothing in this section shall be construed as imposing any liability on 
the Exchequer of the United Kingdom. 

NOTES. 

S. 315.—Spiaking of Sub-S. (4) Sir Suniitfl iloarc slatcil —^“Tbc object of 
this snb-scction is to continue m tlie transitional period the '.anic arraiifieincnt for 
Indian loaiisi as far as Indian taxation is concermd, as exists at prcsnif" il'ar. Deb- 

m. Col. 1116). 

316. The powers conferred by the provision^ of this Act for the 
time being in force on the Federal Legislature shall 
-egislatuie. exercisable by the Indian Legislature, and 

accordingly refeiences in those provisions to the Kederal LegLlature and 
Federal I>aws shall be construed as leferences to the Indian J.egislaturc 
and laws of the Indian f.egislature, and references in those provisions to 
Federal taxes shall be construed as references to taxes imposed by laws 
of the Indian Legislatuic: 

Provided that nothing in this section shall empower the Indian 
Legislature to impose limits on the power of the Governor-General in 
Council to borrow money. 

.\OTKS 

S. 316.—.'^pc.ikiiig of this .section Sir Sio;ui<7 I loon s.iid ’‘rhe unvd “I’owcr.s" 
iiiiaiis the iiowcrs. in the Federal and I*ro\inciaI lists, s.nn|ily tiu- l.ejfislatue powert, 
ciinfeiTcri by the two lists. The scttniR up of proxiiicial autonomy would i:i it.sclf 
considerably re.stnct the field of the actixity of the Central Lcgishiture. The Central 
Legislature at the present time can legKslaU over the whole field of Incb.aii go\ern- 
incnt- In the transitional period it will not Itc able to bgislate ovei the \ery wide 
held of I’rcnincial leguslation. 

“In the concui rent list ag.ni' the legislalui field ol the t ••litre is beiieg eonsider- 
ably restricted- At the present time it has full iiower omi- thi whole field. In future 
it will not have power over the provincial list. 'I'he Central Legislature so far from 
having greater iiowers than it has now will have smaller power.s in the transitional 
period. 

“There can he no iiueslion of the executive at the Centre becoming responsible 
to the Central Legislature dtiniig the traiusitional period. The executive at the 
Centre during the tran.sifional period will remain the (rovenior-Gencral in Cmincih 
just as it is now. and there can he no questioiii whatever that during the transitional 
peiiovL a Government will he set up at the Centre s'esiionsihle to the (Antral legis¬ 
lature.” (/'ar. Deb. VoL 100. Col- 1119). 

Sub-S. (2). — Cf. S. 162 as to the powers of the Federal Legislaiiirc to fix the 
limits within which the executive may borrow. 


317. (1) The provisions of the Government of India Act set out, 


Continuance of 
certain provisions of 
Government of India 
Act. 


with amendment? consequential on the provisions of 
this Act, in the Ninth Schedule to this Act (being 
certain of the provisions of that Act relating to the 
Governor-General, the Commander-in-Chief, the 


Governor-Generars Executive Council and the Indian 


Legislature and provisions supplemental to those provisions) shall. 


subject to those amendments, continue to have effect notwithstanding 
the repeal of that Act by this Act: 


Provided that nothing in the said provisions shall affect the provi¬ 
sions of the last but one preceding section. 


(2) In the said provisions, the expression “this Act” means the 
said provisions. 
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(3) The substitution in the said provisions of references to the 
Secretary of State for references to the Secretary of State in Council 
shall not render invalid anything done thereunder by the Secretary of 
State in Council before the commencement of Part HI of this Act. 

318. (1) Notwithstanding that the Federation has not yet been 

established, the Federal Court and the Federal Public 
Provisions as to Service Commission and the Federal Railway Autho- 
«ruin other Federal ^‘^y shall coine into existence and be known by those 
authorities. ^lames, and shall perform in relation to British India 

the like functions as they are by or under this Act 
to perform in relation to the Federation when established. 

(2) Nothing in this section affects any power of His Majesty in 
Council to fix a date later than the commencement of Part III of this 
Act for the coming into operation, either generally or for particular 
purposes, of any of the provisions of this Act relating to the Federal Court, 
the Federal Public Service Commission or the Federal Railway Authority. 

rights acquired by, or liabilites incurred by or on 
behalf of, the Governor-General in Council or the 
Governor-General between the commencement of 
Part III of this Act and the establishment of the 
Federation shall, after the establishment of the 
Federation, be rights and liabilities of the Federation, 
and any legal proceedings pending at the establish¬ 
ment of the Federation by or against the Governor- 
General in Council or the Governor-General shall, alter the establishment 
of the Federation, be continued by or against the Federation. 

(2) riie provisions of subsection (1) of this section shall apply in 
relation to rights and liabilities of the Secretary of .State in Council which 
have, by virtue of the provisions of this Act, become rights or liabilities of 
the Governor-General in Council as they apply in relation to the rights and 
liabilities therein mentioned. 


319. (1) Any 

Rights and liabili¬ 
ties of Governor- 
General in Council 
and Governor- 
Gencral to coniinue 
after e'^tablishmcnt 
of Federation. 


PART' XIV. 

Commencement, Repeals, etc. 

320. (1) Part II of this Act shall come into force on such date as 
His Majesty may appoint by the Proclamation 
Commencement. establishing the Federation and the date so 

appointed is the date referred to in this Act as the date of the establish¬ 
ment of the Federation. 

(2) The remainder of this Act shall, subject to any express provi¬ 
sion to the contrary, come into force on such date as His Majesty in 
Council may appoint and the said date is the date referred to in this Act as 
the commencement of Part III of this Act. 

(3) If it appears to His Majesty in Council that it will not be 
practicable or convenient that all the provisions of this Act which are 
under the foregoing provisions of this section to come into force on a date 
therein mentioned should come into operation simultaneously on that date, 
His Majesty in Council may, notwithstanding anything in this section, fix 
an earlier or a later date for the coming into operation, either generally or 
for particular purposes, of any particular provisions of this Act. 
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321. The Government of India Act shall be repealed and the other 
Acts mentioned m the renih .Schedule to this 
Repeals. shall also be repealed to the extent 

specified in the third column ot that Schedule i 

Provided that— 

(o) nothing in this section shall affect the Preamble to the Govern¬ 
ment of India Act, 191^; 

(J) without prejudice to any other provisions of this Act. to the 
provisions of the Government of Hurma Act, 1935, and to the provisions of 
the Inlerpretation Act, 1889, relating to the effect of repeals, this repeal 
shall not affect any appointment made under any enactment so repealed to 
any office, and any such appointment shall have effect as if it were an 
appointment to the corresponding office under this Act, or the Government 
of Purma Act, 1935. 

NOTES. 

S. 321 .—Proviso (a) . This Act, has not, unlike the Act of 1919 a preamble 
I'ulic.iting the intcntioin, of Parliament in enacting this measure. Indian opinion 
kecnl> desired the insertion ju the Act of <'jmc provision indicating the goal of India 
.is iIk' attainment of iJomiiiion Status. But perhaps for reasons explained by Lord 
i’eel in the House of Lords. His Majesty’s Government were against the proposal. 
I ord Peel staled 

"1 believe that if, following the request of many Indian leaders, you had put in 
tiu sacred words Doiiihuioii Status, you would have had a considerable amount of 
1 iithusiasm, but, apart from the fact that from the draftsman’s point of view the 
phrase is not artistic, the words, while rousing feelings of satisfaction in political 
India, might also gi\e rise to misunderstanding. Although the Indians may be 
I motional, and ma.v respond to good will on our part, there arc among them extremely 
.(ctitu and able lawyers. If you put this phrase in the Bill, those men would be con- 
-fantlj comparing the provisions of the Bill with the Constitutions of the self-govern¬ 
ing JJominions and would dr.iw most unfavourable comparisons between the powers 
granted to India and those enjoyed by the Dominions. The result—and a very 
dangerous result—would be that they would be led to charge us with that most 
terrible of all accusations, breach of faith, if we put the phrase into the Bill without 
pn-rhaps fully appreciating all the deductions and inferences which could be drawn 
from It." (Par. Deb. II.I.. Vol. 97, Col. 601). 

The only concession that the Government were prepared to make was to retain, 
iiiirepcaled the Preamble to the Act of 1919—notwithstanding that the Preamble 
therein referred to British India alone whereas this Act comprehends the Indian 
.States in a Federation. 

(fne cannot do better than quote the pertinent and acute observations of 
I Jr. Keith on this question. He says: “A rather hitter controversy was waged over 
the question of the desire of the Labour and Liberal parties to include in the Bill a 
ficlinile reference to IJomimon Status as the goal of Indian Government- The 
(jovernment adopted a curious attitude- It definitely accepted the pledge contained 
111 the Preamble of the Act of 1919 of the giadual development of self-governing 
institutions with a view to the progressive realization of responsible government in 
British India as an integral part of the Empire, and the interpretation put thereon by 
the Governor-General in 1929 with the authority of the Government of the day: “The 
natural issue of India’s progress as there contemplated is the attainment of Dominion 
status": But it refused to put anything of this kind in a preamble, and instead 
insisted on preserving the preamble to the Act of 1919, when repealing that measure 
under the new Act- The preservation of the smile of the Cheshire cat after its 
disappearance was justly adduced by critics as the best parallel to this legi.slative 
monstrosity, and the oinis.sion of any reference to Dominion status, following on the 
complete silence of the Joint Committee, inevitably caused a pmnful feeling in India, 
and annoyance to those supporters of the ministry who realized that its action was 
certain to be interpreted in India as in some way seeking to evade frank acceptance 
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of DdiiDiiKiii si.ilns .»s the final goal. (KcitlvLonstitntional History of India, pp. 313- 
316) 

rht- reasons whicli led the Go\ernmcnt to support the saving of the preamble to 
llu 1919 \ct from the repeal of it was thus cxplaineil in rarliamciit. 

“Till, value t)f this Preamble is that it does express ni terms to which the 
(lovirnmint to-dav still adhere, the intentions or policy of Parliament with regard 
lo the progressive realisation of responsible Government in llritish India as an integral 
ji.irt of the Pmpirc”. (/■’nr/. D,eh., Vol- 3U0, Col. 1364). 

“\\'e desire to pieserve the Preamble as a record of the intentions of Parliament; 
iiol the intentions of a party or tif an individual or of a Minister, but the intentions 
of Parliami lit and, therefore, of the great Kiiglish people with reg.ird lo the Intnru 
India- 

“It IS oiu thing to -.ay that a Preamble tioes ntit contain siatcniLiU of the whole 
oi the intentions of His Majesty's Government, and it is another thing to .say that 
It IS desirable to rtpe.il that Preamble. \\ i arc coiistriicling, I hope, .i further stretch 
of a gre.it Impeiial road. 'Phe l.ict that v\e have pa.ssed particular point at which 
a vignpost w.is erected ,ts lo the i nd which th.it road vv.is intended to reach, does not 
justify us. when vve have passed the jioint in destroying the signpost that was erected 
.if .1 p.iiticiilar st.'ige in that great constructive enterprise. 

“Let us sec wh.it the position would iie if we were to npe.il tb.il Pieamble. 
Would it not 0)1111 the tiovornment to the criticism that they were in some way going 
back uitoii the dcilarations th.it were m.ide in that hi'.toric instrument? \\ e do not 
|iro]iose to ri)n.d this Pre.unl.le liec.iuse vvt wish lo presirve it as an indication of 
vvbal ibe inleiitious oi P.irb.inunt and of this eouiUiy have been, we surely are 
tiislifiid in taking that course, and at the same time Liking a furiber step winch 
l)erh.ips IS not to be i|Uite accuialely described in the wo'ds of the l*r< amlde- 

“'riiere is a coiisider.ible body of aulhont.itive opinion wliicli sniiporls tin v u vv 
tli.il the retie.il of an Act of Pailiument <loes not repeal tlu I’re.imble. the, re.ison 
being that the preamble has no operative or objective effect at all- My noble friend 
asked me whether the effect of preserving the preamble would give it any oper.ative 
elicct. The answer is “No”, it in v er had any operative or executive effect. 'I'Imi 
IS why It IS a preamble and not an cn.icting p.art of the 1919, ,\cl. llul doubts were 
exjiressi-d in certain quearters <vs to whether that was so, and it was suggested that 
if the comiilete \ct wen repealed, some persons who know no better would imagine 
lhat that iiivoKed the repeal oi the preamble and the cancellalion ot the assertion 
coiil.iuied 111 tin jireamble as to the objects of the 'cgislation which the 1919 \cl 
embodied .iiid in jnirsuance ol this \ct has taken another ste]i. That was obviously 
undvsirablv, because Parliament did not inlendi and Parliament does not inlend, by 
llu cnactnuiit of this Bill, in any vv.iy te dijiart from the st.itement of intention 
contained ni the pri.imlde to the 1919 Act. 

“In order lo )iiivinl .iiiy iniseoiKe)ilioii, it lias I een though desii.ibli i xpn .-sly lo 
ritain the )iri.iinblc in existence, so a.s to show quite plainly to anyone who otherwise 
luiglu dr.iw a f.ilsc inferenci that there has hecn no change in the )K)licy iiid no de|iar- 
inre from the princqiles which the preamble contains. Therefoie, whin the preamble 
i-emanis, it will not be suspended m sp,icc. It will remain .vs it was, a statement of 
tile intcmioii of I’.irbainent and it will rein.iin as it was, without any enacting force, 
because lhat is never th< rnnction of a preamble. (Furl. Dch. (U-L.) Fol. 9.V 
t ol. 1.39-160). 

“V\'hat is the purjjose of leaving a Preamble in the air? You arc repealing the 
whole of the rest of the Government of India Act; what will lhat nnrepealed part 
of the Priamble do?” The exact value of a Preamble is a matter which lawyers 
sonu times discuss, hut 1 do not think that anybody has ever said lhat the Preamble 
has what lawyers call “an operative effect.” It is, at best, a statement of the intentions 
of I’arli.iiiiiiit at a particular time, and may possibly he used by the Courts to throw 
some light on the interpretation of the operative parts of an Act. The value of that 
clause in the Preamble would obviously not he that, as we arc going to repeal the 
whole of the oiier.uive parts of the Act, hut the value of putting in a rather unusual 
provision to say that vve wish lo keep alive the Preamble, hut to repeal the rest of the 
Act IS, I should Rave thought, that it shows that some rather unusual importance is 
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attached to a statement made 16 years ago, and that this Parliament still regards 
that as an accurate statement of the intentions of this great country towards 
British India, associated as it will be with the Indian States in Federation.’ Pari. 
Deb. Vol. 300. Cols, 1362-69), 

“PreamViles are sometimes treated in a curious way. I remembir that the 
Preamble to the Naval Discipline Act was inadvertently repcab d by the Statute Law 
Revision Act, and Parliament, having noticed this, almost a generation later solemnly 
re-enacted that historic instrument, although it w'as not opcralne in a single word- 
V\'hy did Parliament re-enact it? Not because it had ae-v effect on the Naval 
Discipline Act, but because I’arliamcnt desired to enshrine i)crmanfntly upon the 
Statute Book a notable statement of the purpose that the British Navy has played 
lu the defence of this country. Preambles have a value much more than their mere 
formal words. This Preamble, we think, has a value which w'H speak as eloquently 
as It has in the past of the intentions of this country to help India attain finally the 
due place amongst His Majesty’s Dominions to which we hope anil believe this Act 
will give further assistance. (Por/. Deb., WoU 303, C l- 7.W). 
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SCHEDULES. 


FIRST SCHEDULE. 

Ss. 5, 18 and 308. 

Composition of the Federal Legislature. 

PART I. 

Representatives of British India. 

General Qualification jar Membership. 

1. A person shall not be qualified to be chosen as a representative of 
British India to till a seat in the Federal Legislature unless he— 

(o) is a British subject, or the Ruler or a subject of an Indian State 
vt^hich has acceded to the Federation; and 

(6) is, in the case of a seat in the Council of State, not less than 
thirty years of age and, in the case of a scat m the Federal Assembly, not 
less than twenty-five years of age; and 

(c) possesses such, if any, of the other qualifications specified in, or 
prescribed under, this Part of this Schedule as may be appropriate in his 
case: 

Provided that the Ruler or a subject of an Indian Stale which has 
not acceded to the Federation— 

(i) shall not be disqualified under sub-paragraph {a) of this pai*a- 
graph to fill a seat allocated to a Province if he would be eligible to be 
elected to the Legislative Assembly of that Province; and 

(ii) in such cases as may be prescribed, shall not be diqualilied under 
the said sub-paragraph (a) to fill a scat allocated to a Chief Commissioner’s 
Province. 

NOTES. 

Para. 1.—Explaining the proviso to para. (1) it was stated that:— 

“This is put down in order to make clear that the subjects of Indian States 
may be able to be elected to the Federal Legislaturi a*’d also may be able to be 
elected, provided that are qualified, to a I’rovinrial Ijcgislature. Tt wotdd be a 
hardship that a powerful coniinuiiity of St.-ile subject', such as the Merwaris, who 
arc engaged in commerce in India, '.lioukl be ineligible to election”. (Far. Deb. 
Val. 30i; col. 821.) 

2. Upon the expiration of the term for which he is chosen to serve as 
a member of the Federal Legislature, a person, if otherwise duly qualified, 
shall be eligible to he chosen to serve for a further term. 

The Council of State. 

3. Of the one hundred and fifty-six seats in the Council of State to be 
filled by representatives of British India one Hundred and fifty seats shall 
be allocated to the Governors’ Provinces, the Chief Commissioners’ Pro¬ 
vinces and the Anglo-Indian, European and Indian Christian communities 
in the manner shown in division (i) of the relevant Table of Seats appended 
to this Part of this Schedule, and six seats shall be filled by persons chosen 
by the Governor-General in his discretion. 



Schedule I. 


339 


NOTES. 

Para. 3.—The Council of State, as the Proaiiicial Upper Houses, has been formed 
on the principle that there shall be no representation of "special interests” as such in 
that Chamber. Representation of such interests is provided for in the Assembly. 

4. To each Gktvernor’s Province, Chief Commissioner'.s Province and 
community specified in the first column of division (i) of the Table there 
shall be allotted the number of seats specified in the second column opposite 
to that Province or community, and of the seats so allotted to a Governor’s 
Province or a Chief Commissioner’s Province, the number specified in the 
third column shall be general seats, the number spt'cified in the fourth 
column shall be seats for representatives of the schedule<l castes, the num¬ 
ber specified in the fifth column shall be Sikh seats, the number specified 
in the sixth column shall be Muhammadan seats, and the munber specified 
in the seventh column shall be scats reserved for women. 

NOTES 

Para 4.—This is designed to give effect to th< “Comiinmial awanr’ midir which 
a fixed pcrcOtitage of sc.Us haw Iieen allotted to the differ* nt ronimumties. and sepa¬ 
rate communal electorates provided. 

5. A Governor’s Province or a ChieJ Commissioner’s Province, exclu¬ 
sive of any portion thereof which ilis Majesty in Council may deem un¬ 
suitable for inclusion in any constituency or in any constituency of any 
particular class, shall be divided into territorial constituencies— 

(а) for the election of persons to fill the general seats, if any; 

(б) for the election of persons to till the Sikh seats, if any; and 

(c) for the election of persons to fill the Muhammadan scats, if any, 

or, if as respects any class of constituency it is so prescribed, may form 
one territorial constituency. 

To each territorial constituency of any class one or more seats of 
that class shall be assigned. 

NOTES 

Para. 5.—Under the Scheme proposed in th» White Paper 1933, the Federal 
Assembly was to be dircctb' elected by territorial consliluencies in the Provinces, while 
the Council of State was to be composed of p<TSonf elected by the Provincial Assem¬ 
blies. Hut when the Joint Select Committee itevcrsed that recommendation and sug¬ 
gested indirect election to the Federal Assembly by the members' of Provincial Legis¬ 
lative Assemblies, a new constituency had to be created for the Council of State. The 
Government of India Bill proposed to form the Upper Chambers in the Provinecs with 
a bicameral legislature as the constituencies fotr election to the Council of State, and 
m Provinces where there was no Upper House, it proposed' to create ad hoc electoral 
colleges idcctcd on a franchise similar to that adopted in the election of Upper Houses; 
which would elect the number of members allottcel to that Province It w.is passed 
in that form by tlie House of Commons, but when the Bill was m the House of I.ords, 
the Government accepted a change in favour of direct elections to the Upper House, 
from territorial constituencies to be formed by Order in Council 

6. (1) No person shall be entitled to vote at an election to fill a Sikh 
seat or a Muhammadan seat in the Council of State unless he is a Sikh or a 
Muhammadan, as the case may be. 

(2) No person who is, or is entitled to be, included in the electoral 
roll for a territorial constituency in any Province for the election of persons 
to fill a Sikh seat or a Muhammadan seat in the Council of State shall be 
entitled to vote at an election to fill a general seat therein allotted to that 
Province. 

(3) No Anglo-Indian, European or Indian Christian shall be entitled 
to vote at an election to fill a general seat in the Council of State. 

(4) Subject as aforesaid, the qualifications entitling persons to vote 
in territorial constituencies at elections of members of the Council of Slate 
shall be such as may be prescribed. 



340 


The Government ok India Act, 1935. 


7. Nothing in the two last preceding paragraphs shall apply in relation 
to British Baluchistan, and a person to fill the seat in the Council of State 
allotted to that Province shall be chosen in such manner as may be prescribed. 

NOTES. 

Para. 7.—It lias always been knoyvn that the method of choosing the single rc- 
presentatne for Baluchistan would, in the peculiar circumstances of that particular 
Province, present very considerable difficulties. No solution actuallly has vet been 
futuid, but it has been recognised from the start that there might be rvu alternative to 
nomination. This was made plain in the White Paper. Both the Joint Select Com¬ 
mittee’s report and the first Schedule of the Bill, left the method of selection of the 
representatives of all the Chief Commissioner's Provinces except where there is actually 
a Legislature, to be prescribed, since there was no obiious method of fitting the selec¬ 
tion of a Chief Commissioner’s Province representatives into a scheme where, for all 
other Provinces, election was by members of the Provincial Legislature. Accordingly 
in the Bill we ha<l a free hand for all the Chietf Commissioner’s Provinces, except Coorg, 
including Baluchistan. Uiiilcr the system of direct election now substituted no ditfi- 
eulty arises in any of the other Chief Commissioneifs Provinces except Baluchistan, 
direct election in the territorial constituencies being practicable everywhere else, but 
ft is necessary to keep a free hand for Bahidhistan.” (Far Deh H.L., Vol. 
98, cols 631-632) 

8. In any Province to which a seat to be filled by a representativ e of 
the scheduled castes is allotted, a person to fill that seat shall be chosen by 
the members of those castes who hold seats in the Chamber or. as the 
case may be, eithi'r Chamber of the Legislature of that Province. 

9. In any Province to which a seat reserved for women i« allotted, a 
woman to fill that seat shall be chosen by the persons, v hether men or w'omeii, 
who hold seals in the Chamber or. as the case may be, the Clumibers of the 
Legislature of that Province. 

10. Persons to fill the seats allotted to the Anglo-Indian, Eunjpean 
and Indian Christian communities shall l>e chosen by the members of Elec¬ 
toral Colleges consisting of such Anglo-Indians, hmroi>eans and Indian 
Christians, as the case may be, as are members of the Legislative Council of 
any Governor’s Province or of the Legislative Assembly of any Governor’s 
Province. 

The Rules regulating the conduct of elections by the European 
Electoral College shall be such as to secure that on any occasion w here more 
than one scat falls to be filled by the College no two of the seats to be then 
filled shall be filled by persons who are normally resident in the same 
Province. 

11. A person shall not be qualified to hold a seat in the Council of 
State unless— 

(tt) in the case of a seat allotted to a Governor’s IVovince or a Chief 
Commissioner’s Province, he is qualified to vote in a territorial constituency 
in the Province at an election of a member of the Council of State, or, in 
the case of a seat allotted to British Baluchistan, possesses such qualifica¬ 
tions as may be prescribed : 

(b) in the case of a seat allotted to the Anglo-Indian, the European 
or the Indian Christian community, he posse.sses such qualifications as may 
be prescribed. ^ 

12. Subject to the provisions of the four next succeeding paragraphs, 
the term of office of a member of the Council of State shall be nine years: 

Provided that a person chosen to fill a casual vacancy shall be chosen 
to serve only for the remainder of his predecessor’s term of office. 
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13. Upon the first constitution of the Council of State persons shall 
be chosen to fill all the seats allotted to Governors’ Provinces, Chief Com¬ 
missioners’ Provinces and communities, but, for the purpose of securing 
that in every third year one-third of the holders of such seats shall retire, 
one-third of the persons first chosen shall be chosen to serve for three years 
only, one-third shall be chosen to serve for six years only and one-third 
shall be chosen to serve for nine years, and thereafter in every third year 
persons shall be chosen to fill for nine years the seats then becoming vacant 
in consequence of the provisions of this paragraph. 

14. In the case of a Province specified in column one in division (ii) 
of the Table of Seats, the numbers specified as respects seats of different 
classes in columns two to six, in columns seven to eleven and in columns 
twelve to sixteen respectively shall be the numbers of the seats of the 
different classes to be filled upon the first constitution of the Council by 
members chosen to serve for three years only, by members chosen to serve 
for six years only, and by members chosen to serve for nine years 

15. The person chosen iq^ion the first (onstitution of the Council to fill 
the .\nglo-Indian seat shall be chosen to serve for nine years; of the seven 
persons then chosen to fill the luiropeaa seats, thicc shall be chosen to serve 
for three years only, one shall be chosen to serve for six years only and 
three shall be chosen to serve for nine years: and, of the two persons then 
chosen to fill the Indian Christian scats, one shall be chosen to serve for 
three jears only and one .shall be chosen to serve for nine years. 

16. Upon the first constitution of the Council of State two of the 
persons to be* chosen by the Governor-General .shall be chosen tf) serve for 
three years only, two .shall be chosen to .serve for six yiars only and two 
shall be chosen to serve for nine years. 

The Federal Assembly. 

17. The allocation of seats m the Federal Assembly, other than seats 
allotted to Indian States, shall be as shown in the relevant Table of Seats 
appended to this Part of this .Schedule. 

18. To each Governor’s Province and Chief Commissioner’s Province 
s|M.‘cified in the first column of the Table there shall be allotted the number 
of seat^ specified in the .second column opposite to that Province, and f)f 
those seats— 

(i) the number specified in the third column shall be general seats, 
of which the number specified in the fourth column shall be reserved for 
members of the scheduled castes: 

(ii) the numbers specified in the next eight columns shall lie the 
numbers of seats to be filled respectively by persons chosen to represent 
(a) the Sikh community; (b) the Muhammadan community; (c) the Anglo- 
Indian community; (d) the European community; (e) the Indian Christian 
community; (/) the interests of commerce and industry; (< 7 ) landholders: 
and (h) the interests of labour; and 

(iii) the number specified in the thirteenth column shall be the num¬ 
ber of seats reserved to women. 

There shall also be in the Federal Assembly four seats not allotted 
to any Province, of which three shall be seats to be filled by representatives 
of commerce and industry and one shall be a seat to be filled by a represen¬ 
tative of labour. 
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19. Subject to the provisions of the next succeeding paragraph, per¬ 
sons to fill the seats in the Federal Assembly allotted to a Governor’s Pro¬ 
vince as general seats, Sikh scats or Muhammadan seats shall be chosen by 
electorates consisting of such of the members of the Legislative Assembly 
of the Province as hold therein general seats, Sikh seats or Muhammadan 
seats respectively, voting in the case of a general election in accordance with 
the principle of proportional representation by means of the single trans¬ 
ferable vote: 

Provided that in the North-West Frontier Province the holders of 
Sikh seats, and in any Province in which seats are reserved for representa¬ 
tive of backward areas or backward tribes the holders of those seats, shall, 
for the purposes of this paragraph, be deemed to hold general seats. 

NOTES. 

Para. 19.—The White Paper 1933 differriiiR in this respect from the reconiiiien- 
dations of the S'talntory Commission propo.scd in Para. 17 of the Tiitrotl'mction that the 
British Indian members of the Federal Assembly would be ^ directly elected from 
communal territorial constituencies in the Provinces. The Council of State it was 
suggested should be composed of persons elected by members of the Proivincial Legis¬ 
latures by the method of the single transferable vote. The propo.sals were thus in 
accord with their other federal constitutions. Dirict clcctio’U to the electoral system 
obtaining in the Lower House, apart from the precedent furnished by other Federal 
Constitutions, had the unanimous support of Tndilan opinion, and was strongly pressed 
by the British India Delegation in their joint mimoraiidum. Further both the 
Gojvemmont of India, as well as the majority t»f the Provincial Goxcriiiiicnts supported 
the sj'stcm of direct elections and urged rts retention and contiunanicc The Joint 
Parliamentary Committee, by a majority decided against direct election, on the ground 
'that with the increase in the size of the electorate, the system of (lircct election 
must breakdown, and stated that it would not be wise “to commit India at the outset 
of her constitutional development to a line which must prove to be a ‘Jilind alley” They 
recommended indirect election as the only system under which the responsibility of 
a member to those who elected him would he real. 

During the passage of the bill before the Select Committee of the House of 
Commons a strenuous fight was put up by the I.abour and Liberal members m favour 
of direct elections to the Lower House. 

Summarising his objections to direct elections Mr, Isaac foot who led the opposi¬ 
tion stated: “We arc opposed to indirect election because it involves a rccon.striietion 
of the Upper Chamber at the centre, and gives it an authority andi prestige which was 
never intended in the first in.stance. It deprives Indians of a right which they have 
elnijoyed 'for the last 14 years, and is contrary to the Avhole principle of representative 
institutions. The argument for giving people the vote all along has been that by so 
doing you educate the electors. Why should it siiot be applied to India? 

“We arc opposed to indirect election because it is contrary to the whole principle 
of federation. There is no federation in the world w'hich is not constructed upon the 
principle of the Upper House representing the federating units and the Lower House 
representing the people at large. Further, it confuses provincial a|nd federal issues. 
It will mean now that if Congress or some propagandist and extreme body wants to 
capture the centre, they must capture the Provinces:, and you are going to bring into 
the Provinces issues airnd arguments which should never be there. Under this sys¬ 
tem you take away from the Governor-General the power of dissolution. Bf the Gover¬ 
nor-General has to deal with the Provinces and the Provinces make an arrangement 
among themselves, and then one Province tries to bring pressure to bear in the interests 
of its Province, you may have the Governor-General having to stand up against these 
<;ectional interests”. (Pair. Deb., Vol. 298, cols. 1999-2000.) 

The Secretary of State, Sin S. f/oare stated that he did not consider the question 
of the method of election as one of principle aind expressed himself in faJvouri of the 
recommendations of the Joint Select Committee being given a tri^ especially having 
regard' to the machinery for amendment whidi had been enacted in S. 308. In spite 
df the opposition therefore the clause was passed. 

20. The provisions of this paragraph shall have effect with respect to 
the general seats reserved in any Governors’ Province for members of the 
scheduled castes:— 



Schedule I. 


343 


For the purposes of a general election of members of the Federal 
Assembly,— 

(a) there shall be a primary electorate consisting of all persons who 
were successful candidates at the primary elections held, in acc ordance with 
the provisions of the Fifth Schedule to this Act, on the occasion of the 
last general election of members of the Legislative Assembly of the Pro¬ 
vince for the purpose of selecting candidates for seats reserved for mem¬ 
bers of the scheduled castes; 

(&) the members of the primary electorate so constituted shall be 
entitled to take part in a primary election held for the purpose of electing 
four candidates for each scat so reserved: and 

(c) no person who is not so elected as a candirtate shall be qualifietl 
to be chosen to fill such a seat. 

Rules made under this Part of this Sciiedule shall make provision as 
to the manner in which a c-asual vacancy occurring in a seat to which this 
paragraph applies is to be filled. 

21. For the purpose of choosing persons to fill the women's seats in 
the Federal Assembly there sltall be for British India an electoral college 
consisting of such women as are members of the Legislative Assembly of 
any Governors’ Province, and the person to fill a woman’s seat allotted (o 
any particular Province shall be chosen by the members of the college. 

Rules regulating the conduct of elections by the women’s electoral 
college shall be such as to secure that, of the nine w'omen’s seats allotted to 
provinces, at least two are held by Muhammadans and at least one by an 
Indian Christian. 

22. For the purpose of choosing person.s to fill the Anglo-Indian, 
European and Indian Christian seats in the Fe<lcral Assembly, there shall 
be for British India three electoral colleges consisting respectively of such 
persons as hold an Anglo-Indian, a Euroi>ean' or an Indian Christian seat in 
the Legislative Assembly of any Governors’ Province, and the person to 
fill an Anglo-Indian, European or Indian Christian seat allotted to any 
particular Province shall be chosen by the members of the appropriate 
electoral college. 

In choosing at a general election the persons to fill the Indian Chris¬ 
tian seats allotted to the Province of Madras, the Indian Christian electoral 
college shall vote in accordance with the principle of proportional repre¬ 
sentation by means of the single transferable vote. 

23. Persons to fill the seats in the Federal Assembly which are to be 
filled by representatives of commerce and industry, land-holders and repre¬ 
sentatives of labour shall be chosen— 

(a) in the case of a seat allotted to a Province which is to be filled by 
a representative of commerce and industry, by such chambers of commerce 
and similar associations voting in such manner as may be prescribed; 

(t) in the case of a seat allotted to a Province which is to be filled 
by a lan^older, by such persons voting in such territorial constituencies 
and in such manner as may be prescribed; 

(c) in the case of a seat allotted to a Province which is to be filled 
by a representative of labour, by such organisations, or in such consti¬ 
tuencies, and in accordance with such manner of voting as may be prescribed; 

(d) in the case of one of the non-provincial seats which are to be 
filled by representatives of commerce and industry, by such Associated 
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Chambers of Commerce, in the case of another such seat by such F'ederated 
Chambers of Commerce a»id in the case of the third such seat by such com¬ 
mercial bodies in Northern India, voting in each case in such manner as 
may be prescribed; and 

(e) in the case of the non-provincial seat which is to be filled by a 
representative of labour, by such organisations voting in such manner as 
may be prescribed. 

24. Persons to fill the seats in the Federal Assembly allotted to Chief 
Commissioners’ Provinces as general seats or Muhammadan seats shall be 
chosen— 

(a) in the case of Coorg, by the members of the Legislative Council: 

and 

(h) in other cases in such manner as maj- be prescribed. 

25. A person shall not be qualified to hold a seat in the Federal Assem- 
bh'. unless— 

(i) in the case of a general seat, a Sikh seat, a Muhammadan seat, 
an Anglo-Indian seat, a European seat, an Indian Chri.stian seat or a 
woman’s seat allotted to a Governor’s Province or the Province of Coorg. 
he is qualified to hold a seat of the same class in the TyCgislativc Assembly, 
or, in the case of Coorg, the T.egisiativef Council, of that Province; 

(ii) in the case of any other seat, he possesses such qualifications as 
may be prescribed. 

General. 

26. (1) In the foregoing provisions of this .Schedule the following 
expressions have the meanings hereby assigned to them, tltat is to say:— 

“a European” means a person whose father or any of whose other 
male progenitors in the male line is or was of European descent and who is 
not a native of India; 

"an Anglo-Indian” means a person whose father or any of whose 
other male progenitors in the male line is or was of European descent but 
who is a native of India; 

“an Indian Christian” means a person who professes any form of 
the C'hristian religion and is not a European or an Anglo-Indian; 

"the scheduled castes” means such castes, races or tribes or parts of 
or groups within castes, races or tribes, being castes, races, tribes, parts or 
groups which appear to His Majesty in Council to correspond to the classe.s 
of persons fonncrly known as ‘‘the depressed classes”, as His Majesty in 
Council may specify; and 

"prescribed” means prescribed by His Majesty in Council or, so far 
as regards any matter which under this Act the Federal Legislature or the 
Governor-General are competent to regulate, prescribed by an Act of that 
Legislature or by a rule made under the next succeeding paragraph. 

(2) In this paragraph the expression "native of India” has the same 
meaning as it had for the purposes of section six of the Government of 
India Act, 1870, and accordingly it includes any person bom and domiciled 
within the dominions of His Majesty in India or Burma of parents habitually 
resident in India or Burma and not established there for temporary pur¬ 
poses only. 

27. In so far as provision with respect to any matter is not made by 
this Act or by His Majesty in Council or, after the constitution of the 
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Federal Legislature, by Act of that Legislature (where the matter is one with 
respect to which that Legislature is competent to make laws), the Governor- 
General, exercising his individual judgment, may make rules for carrying 
into effect the foregoing provisions of this part of thisi Schedule and for 
securing the due constitution of the Council of State and the Federal 
Assembly and, in particular, but without prejudice to the generality of the 
foregoing words, with respect to— 

(i) the notification of vacancies, including casual vacancies and the 
proceedings to be taken for filling vacancies; 

(ii) the nomination of candidates; 

(iii) the conduct of elections, including the application to election'^ 
of the principle of proportional representation by means of the single 
transferable vote, and the rules to regulate elections where certain of the 
seats to be filled are to be filled by persons to be chosen to serve for differ¬ 
ent terms, or are reserved for members of the scheduled castes; 

(iv) the expenses of candidates at elections: 

(v) corrupt practices and other offences at or in connection with 
elections; 

(vi) the decision of doubts and disputes arising f)ut of or in connec¬ 
tion with the choice of persons to till seats in the Council of State or the 
Federal Assembly; and 

fvii) the manner in which rules are to be carried into effect. 
TABLE OF SKATS. 

77te Council of State. 

Representatives of British India. 

(i) Allocation of seats 


1 

I’rovince or Com¬ 
munity. 

2 

Total 

seats. 

_ J 

General 

seats. 

4 

Scats for 
Scheduled 
Castes. 

5 

Sikh 

scats. 

6 

Muham¬ 

madan 

seats. 

Women’s 

seals 

Madras 

20 

14 

1 


4 

1 

Bombay 

16 

10 

1 

_ 

4 

1 

Bengal 

20 

8 

1 

_ 

10 

1 

United Provinces 

20 

11 

1 

— 

7 

1 

Punjab 

16 

3 

— 

4 

8 

1 

Bihar 

16 

10 

1 

— 

4 

1 

Central Provinces and 
Berar 

8 

6 

1 


I 


Assam 

5 

3 

_ 

— 

2 

_ 

North-West Frontier 
Province 

5 

1 



4 


Orissa 

5 

4 

_ 

_ 

1 

_ 

Sind 

5 

2 

— 

_ 

3 1 

— 

British Baluchistan .. 

1 

— 

_ 

_ i 

1 

— 

Delhi 

1 

1 

_ 

_ ' 


— 

Ajmer-Merwara 

1 

1 

— 

— ! 

— 

— 

Coorg 

1 

1 

— 

_ 

— 

— 

Anglo Indians 

1 

— 

— 

_ 

—. 

— 

Europeans 

7 

— 

— 

— 

— 

1 **" 

Indian Christians 

2 



■ 

49 1 


Totals 

150 

75 

6 

4 


1 6 




(ii) Distribution of seats for purposes of triennial elections. 
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Number of seats to be filled originally ' Number of seats to be filled originally 
for six jears only. for nine years 

o 
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Number of seats to be filled originally 
for three years only. 
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Representatives of British India. 


Schedule I. 


347 




rjfOfO 1 ■ 1 

11 i 1 1 1 M 1*^ 



1 

1- MINIM 

1 1 M 1 11 M 1 

1 ^ 

00 

i 

-. 1 

M 1 i 1 1 1 M 1 1 

1 

1 

50vO*^C^-t O' 

Mil 

S3 

1_^ 

111-'=: 

11 1 1 11 1 1 1 1 

1 1 
o 

1_ 


1 1 1 1 11 1 
_1 

1 s 

1_^ 

O'rOO^ O'C 

1—^ 1 

]_ _ 

r^oiN.r>.oo 

in® in »nm-< rg^-HTT 

1 s 

1 (M 



llaltslii-s'ls 
2 i S's Ss S» s Sa'-Bj'Ci-S.S § 
:^fqcQDcumu -cz: Ot/j«Q<uz: 



•rovincial Seats. 







348 


The Government ok India Act, 1935. 


PART II. 

RFPRL.SENTATrVE.S OF INDIAN StATKS. 

1. The allocation to Indian States of seats in the Federal Legislature 
shall be as shown in the Table appended to this Part of this Schedule, herein¬ 
after referred to as the “Table of Seats." and persons to represent Indian 
States in that Legislature shall be chosen and appointed in' accordance with 
the provisions hereinafter contained. 

2. In the case of the Council of .State, there shall be allotted to each 
State or, as the case may be. to each group of States specified in the first 
column of the Table of Scats, the number of seats specified in the second 
column of the said Table opposite to that State or to that group of States. 

3. In the case of the Federal Assembly, there shall be allotted to each 
State or, as the case may be, to each group of States specified in the third 
column of the Table of Scats, the number of seats specified in the fourth 
column of the said Table opposite to that State or to that group of States. 

4. A person shall not be qualified to be appointed under this Part of 
this Schedule to fill a seat in either Chamber of the Federal f.cgislature 
unless he— 

(i) is a British subject or the Ruler or a subject of an Indian State 
which has acceded to the Federation: and 

(ii) is. in the case of a scat in the Council of State, not less than 
thirty yeai's of age and. in the case of a seat in the Federal Assembly, not 
less than twenty-five years of age: 

Provided that— 

(а) the Governor-General may in his discretion declare as res¬ 
pects any State, the Ruler of which at the date of the establishment of the 
Federation was by reason of his minority not exercising ruling powers, that 
sub-paragraph (i) of this paragraph shall not apply to any named subject, 
or to subjects generally, of that State until that State comes under the rule 
f)f a Ruler who is of an age to exercise ruling powers: and 

( б ) sub-paragraph (ii) of this paragraph shall not apply to a 
Ruler who is exercising ruling powers. 

5. Upon the expiration of the term for which he is ap|Dointed to serve 
as a member of the Federal Legislature, a person, if otherwise duly quali¬ 
fied, shall be eligible to be appointe<l to serve for a further term. 

6 . Subject to the special provi.sions hereinafter contained wdth rcs- 
jiect to the appointment of persons to represent certain States and groups 
of States comprised in Divisions XVI and XVII of the Table of Seats,— 

fi) the Rulers of States constituting a group of .States to which a 
seat in the Council of State is allotted shall in rotation apjxiint a person 
to fill that seat; and 

(ii) the Rulers of the States constituting a group of .States to which 
a seat in the Federal Assembly is allotted shall appoint jointly a person to 
fill that seat: 

Provided that the Rulers of two or more States entitled to appoint 
in rotation a person to fill a seat in the Council of State allotted to a group 
of States may by agreement, and with the approval of the Governor-General 
in his discretion, appoint jointly a person to fill that seat. 

7. The period for which a person shall be appointed to fill a seat shall 

be— 

(i) in the case of a person appointed to fill a seat in the Council of 
State— 
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(o) by the Ruler of a State entitled to separate representation, 
nine years; 

{b) jointly by the Rulers of all the States in a group which have 
acceded to the Federation, three years; 

(c) by the Ruler of a State appointing in rotation, one year subject, 
however, to the special provisions of the next succeeding paragraph with 
respect to certain States therein mentioned; 

(d) jointly by Rulers of some only of the States in a group which 
have acceded to the Federation, a period equal to the aggregate of the 
periods for which each of them might in rotation have appointed a person 
to hold that seat or three years, whichever may be the shorter period; 

{e) in any other manner, three years; and 

(ii) in the case of a person appointed to fill a seat in the Federal 
Assembly, until the dissolution of the Assembly: 

Provided that— 

(i) a person apiiointcd to fill a scat upon the occurrence of a casual 
vacancy shall be appointed to fill that seat f<ir the remainder of the ix:riod 
for which his predecessor was appointed; 

(ii) in the case of first appointments to fill seats in the Council of 
State the Governor-General in his discretion shall make by order provision 
for securing that approximately one-third of the jxTsons appointed by 
Rulers entitled to separate representation shall be appointed to fill seats 
for three years only, approximately one-third to fill seats for six years only 
and approximately one-third to fill seats for nine years. 

8 . The Ruler of a State mentioned in this paragraph when appointing 
in rotation a person to fill a seat in the Council of Stale shall, notwithstand¬ 
ing anything in the preceding paragraph, be entitled to appoint that person 
to fill the seat— 

(a) in the case of the Rulers of Panna and of Mayurbhanj, for 
two years; and 

(b) in the case of the Ruler of Pudukottai, for three years. 

9. Subject as hereinafter provided, the Rulers of two or more States 
forming a group to which one seat in either Chamber of the Federal Legis¬ 
lature is allotted shall, in choosing a person to be appointed by them jointly 
lo fill that seat, each have one vote, and in the case of an equality of votes 
the choice shall be determined by lot or othenvise in such other manner as 
may be prescribed: 

Provided that in choosing a person lo be so appointed the Ruler of 
a State mentioned in sub-paragraph (a) of the preceding paragraph shall be 
entitled to two votes and the Ruler of the State mentioned in sub-paragraph 
{h) of that paragraph shall be entitled to three votes. 

10. A seat in either Chamber allotted to a single State shall remain 
unfilled until the Ruler of that State has acceded to the Federation, and a 
seat in either Chamber which is the only seat therein allotted to a group of 
States shall remain \infilled until the Rulers of at least one half of those 
States have so acceded but, subject as hereinafter provided, so long as one- 
tenth of the seats in either Chamber allotted either to single States or to 
groups of States remain unfilled by reason of the non-accession of a State 
or States, whether such non-accession be due to the minority of a Ruler or 
to any other cause, the persons appointed by the Rulers of States to fill 
seats'in that Chamber may from time to time in the prescribed manner 
appoint persons, not exceeding one-half of the number of seats so unfilled 
to be additional members of that Chamber: 
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Provided that the right to app(»int such additional nienibers shall not 
be exercised after the expiration of twenty years from the establishment 
of the Federation. 

A person appointed under this paragraph as an additional metnbei 
of either Chamber shall be appointed to fill his seat for a period of one 
year only. 

11. Persons to fill the seats in the Federal As.sembly allotted to any 
group of States mentioned in Division XVI of the Table of Seats as 
entitled to appoint persons to fill three such seats shall be appointed in the 
prescribed manner by the Rulers of .such of the States in the group as have 
acceded to the Federation: 

Provided that— 

(o) until the Rulers of two of those States have so acceded, all the 
three seats shall remain unfilled; and 

(b) until the Rulers of four of those States have so acceded, two of 
the three seats shall remain unfilled; and 

(c) until the Rulers of six of those States have so acceded, one of 
the three seats shall remain unfilled. 

Seats in the Federal Assembly remaining unfilled by reason of the 
provisions of this paragraph shall be treated as seats remaining unfilled for 
the ]nirposes of the last preceding paragraph 

12 . The provisions of this paragraph shall apply with rc.spect to the 
two seats in the Council of Slate and the five scats in the Feileral Assembly 
allotted to the States comprised in Division XV11 of the Tabic of .Seats;— 

(a) the States in question are such States, being States which on the 
first day of January, nineteen hundred and thirty-five, were included in the 
Western India States Agency, the Gujarat States Agency, the Deccan 
States Agency, the Fastern States Agency, the Central India Agency or the 
Rajpulana Agency, or were in political relations with the Government of the 
Punjab or the Government of Assam, as may be enumerated in rules made 
by the Governor-General in his discretion; 

(b) the Governor-General shall, in the rules so made by him, divide 
the said States into five groups, and of the five seats in the Federal Assembly 
allotted to those States one shall bo deemed to be allotted to eiich of the 
groups; 

(c) a seat in the Federal As.sombly allotted to one of the said groups 
shall remain unfilled until the Rulers of at least one-half of the States in 
the group have acceded to the Federation, but, save as aforesaid, a person 
to fill such a seat shall be appointed in the prescribed manner by the Rulers 
of such of the States in the group as have acceded to the Federation; 

(d) persons to fill the two seats in the Council of State allotted to the 
States comprised in the said Division shall be appointed in the prescribed 
manner by the persons appointed under the preceding sub-paragraph to fill 
seats in the Federal Assembly: 

Provided that, so long as three of the five seats in the Federal 
Assembly remain unfilled, one of the two seats in the Council of State shall 
also remain unfilled; 

(c) scats in the Federal Assembly or Council of State remaining 
unfilled by reason of the provisions of this paragraph shall be treated as 
seats remaining unfilled for the purposes of the last but one preceding 
paragraph. 
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13. Ills Majesty in Council may by order vary the Table of Seats 
by transferring any Stale from one group of States specihed in column one 
or column three of that Table to another group of States specified in the 
same column, if he deems it expedient so to do— 

(a) with a view to reducing the number of seats whicli by reason 
of the non-accession of a State or Stales would otherwise remain unfilled; 
or 

(b) with a view to associating in separate groups States whose rulers 
do, and States whose rulers do not, desire to make appointments jointly 
instead of in rotation, 

and is satisfied that such variation will not adversely affect the rights and 
interest of any State: 

Provided that a Stale mentioned in paragraph eight of ^his Part 
of this Schedule shall not be transferred to another group unless the Ruler 
of the State has agreed to relinquish the privileges enjoyed by him under 
the said paragraph and under paragrajdi nine. 

Where an order varying the Table of Seats is made under this para 
graph, references (whether express or implied) in the foregoing provisions 
of this Part of this Schedule to the Table shall be construed as references 
to the Table as so varied. 

14. In so far as provision in that behalf is not made by His Majesty in 
Council, the Governor-General may in his discretion make rules for carry¬ 
ing into effect the provisions of this Part of this Schedule and in particu¬ 
lar, but without pi'cjudicc to the generality of the foregoing words, with 
respect to— 

(a) the times at which and the manner in which appointments are 
to be made, the order in which Rulers entitled to make appointments in 
rotation are to make them and the dale from which appointments are to 
take effect; 

(ft) the lining of casual vacancies in seats; 

(c) the decision of doubts or disputes arising out of or in connection 
with any appointment; and 

(d) the manner in which the rules are to be carried into effect. 

In this Part of this Schedule the expression “prescribed” means 
prescribed by His Majesty in Council or by rules made under this paragraph. 

15. For the puqjoses of sub-section (2) of section five of this Act— 

(i) if the Rulers of at least one-half of the States included in any 
group to whidi one scat in the Council of State is allotted accede to the 
Federation, the Rulers so acceding shall be reckoned as being entitled to¬ 
gether to choose one member of the Council of State; 

(ii) if, of the Rulers of States included in the groups to be formed 
out of the States comprised in Division XVII of the Table of Seats, suffi¬ 
cient accede to the Federation to entitle them to appoint one member or two 
members of the Pederal Assembly, the Rulers so acceding shall be reckoned 
as being entitled together to choose one member of the Council of State 
and, if sufficient accede to entitle them to appoint three or more members 
of the Federal Assembly, the Rulers so acceding shall be reckoned as being 
entitled together to choose two members of the Council of State; and 

(iii) the population of a State shall be taken to be the population 
attributed thereto in column five of the Tabic of Seals or, if it is one of 
the States comprised in the said Division XVII of the Table, such figure 
as the Governor-General may in his discretion detenu ine, and the total popu¬ 
lation of the States shall be taken to be the total population thereof as stated 
at the end of the Table. 
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TABLE OF SEATS. 

The Council of State and the Federal Assembly. 
Representatives of Indian States. 


1. , 2. 3. 4. 5. 

Number Number 

States aud of seats in States and of seats 

Groups of States. Council Groups of States. in the Popula- 

of State Federal tion. 

______ _ J _ _ _ J Assembly. 


5 Hyderabad 


16 I 14,430,148 


1. Kampur 

2. Benares 


1 1. Kampur 
I 2. Benares 


1. Travancore 

2. Cochin 

3. Pudukkottai 
Banganapalle 


( 1. Travancore 
2. Cochin 
I 3. Pudukkottai 
I Banganapalle 
' Sandur 


5 I 5,095,973 

1 1,205,016 

400,694 
1 I 39,218 

I 13,583 


1. Udaipur 

2. Jaipur 

3. Jodhpur 

4. Bikaner 
.5. Alwar 

6. Kotah 

7. Bharatpur 

8. Tonk 


I I. Udaipur 
2. Jaipur 


1 5. Alwar 

6. Kotah 

7. Bharatpur 

8. Tonk 
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2. 1 
Number 

3. 1 

4. 1 

Number 

5. 

States and 

of seats in 

States and 

of seats 1 


Groups of States. 

Council 1 
of State. 

Groups of States. 

in the 
Federal 
Assembly. 

Popula- 
1 tion. 


9. Dholpur 

10. Karauli 

11. Bundi 

12. Sirolii 

13. Dungarpur 

14. Banswara 

15. Partabgarh 
Jhalawar 

16. Jaisalmer 
Kishengarh 


1 19. Dholpur 

1 Karauli 

1 10. Bundi 

1 Sirohi 

1 11. Dungarx)ur 

1 Banswara 

j 12. Partabgarh 

^ Jhalawar 

j .13. Jaisaliner 

I Kishengarh 


1 

1 

1 


254,986 

140,525 

216,722 

216,528 

227.544 

260.670 

76,539 

107,890 

76,255 

85,744 


1. Indore 

2. Bhopal 

3. Rewa 

4. Datia 

5. Orchha 

6. Dhar 

7. L)ewa.s (Senior) 
Dew as (Junior) 

8. Jaora 
Ratlam 

9. Panna 
Samthar 
Ajaigarh 

10 Bijawar 
Charkljari 
Chhatarpur 

11. Baoni 
Nagod 
Maihar 
Baraundha 

12. Barwani 
Ali Raj pur 
Shahpura 

13. Jhabua 
Sailana 
Sitaniau 

14. Rajgarh 
Narsingarh 
Khilchipur 


I DrvibioN \l. 


} 

1 


2 

2 

2 

1 

1 

1 

1 


1 


1 


1 


1 


1 

1 

1 


1. Indore 

2. Bhopal 

3. Rewa 

4. Datia 
Orchha 

5. Dhar 

Dcwas (Senior) 
Dewas (Junior) 

6. Jaora 
Ratlam 

7. Panna 
Samthar 
Ajaigarh 

8. Bijawar 
Charkhari 
Chhatarpur 

9. Baoni 
Nagod 
Maihar 
Baraundha 

10. Barwani 
Ali Rajpur 
Shahpura 

11. Jhabua 
! Sailana 

Sitamau 

12. Rajgarh 
Narsingarh 
Khilchipur 


i) 


2 

1 

2 

1 

1 

1 

1 


1 


1 


1 

1 


1,325,089 

729,955 

1,587,445 

158,834 

314,661 

243,430 

83.321 
70,513 

100,166 

107.321 
212,130 
33,307 
85,895 
115,851 
120,352 
161,267 

19,132 

74,589 

68,991 

16,071 

141,110 

101,963 

54,233 

145,522 

35,223 

28,422 

134,891 

113.873 

45,583 


Division XII. 


1. Ciitch 

2. Idar 

3. Nawanagar 

4. Bhavnagar 

5. Junagadh 

6. Rajpipla 
Palanpur 

7. Dhrangadhra 
Gondal 

8. Porbandar 
Morvi 


1 1. Cutch 

1 2. Idar 

1 3. Nawanagar 

1 4. Bhavnagar 

1 5. Junagadh 

. 6. Rajpipla 

* Palanpur 

- 7. Dhrangadhra 

^ Gondal 

j 8. Porbandar 

^ ^lorvi 


1 

1 

1 

1 

1 

} ' 
} ■ 
} ■ 


511,307 
262,660 
409,192 
500,274 
545,152 
206,114 
264,179 
88,961 
205,846 
11.5,673 
113,023 
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1. 

StaWs and 

Groups of States. 

2. 

Number 
of seats in 
Council 
of State. 

3. 

State.s and 

Groups of States. 

4 

Number 
of seats 
in the 
Federal 
Assembly. 

5. 

Popula¬ 

tion. 

9. Kadhanpur 


9. Radhanpiir 



70.530 

Wankaner 

[ 1 

Wankaner 


1 

44.259 

Palitana 

) 

Palitana 



62,150 

10. Cambay 


10. Cambay 



87,761 

Dharampur 

[ 1 

Dharampur 


1 

112,031 

Balasinor 


Balasinor 



52,525 

11. Baria 


11. Baria 



159,429 

ChhotaU depur 

1 

Chhota Udepur 


1 

144,640 

Sant 


Sant 



83,531 

Lunawada 

) 

Lunawada * .. 



95,162 

12. Bansda 

\ 

12. Bansda 



48,830 

Sachin 


Sachin 



22,107 

Jawhar 

( 1 

Jawhar 



57,261 

Danta 


Danta 


1 

26,196 

13. Dhrol 

\ 

Dhrol 



27,639 

Limbdi 

1 

Limbdi 



40,088 

Wadhwan 

j 1 

Wadhwan 



42,602 

Rajkot 


Rajkot 



75,540 



Division XII 1. 



1. Kolhapur 

2 

1. Kolhapur 

1 

957,137 

2. Sangli 

1 1 

2. Sangli 

1 , 

258,442 

Savantvadi 

i ^ 

Savuntvadi 

f * 

230;58S 

3. Janjira 


3. Janjira 

) 


110,37? 

Mudhol 

[ 1 

Mudhol 


1 

62,832 

Bhor 

) 

Bhor 

j 


141,546 

4. Jamkhandi 


4. Jamkhandi 



114,27( 

Miraj (Senior) 

1 

Miraj (Senior) 



93,938 

Miraj (Junior) 

^ 1 

Miraj (Junior) 


v 1 

40,68^ 

Kurundwad (Senior). 

1 

Kurundwad (Senior). 



44,20^ 

Kurundwad (Junior). 

J 

Kurundwad (Junior). 



39,58; 

5. Akalkot 

1 

5. Akalkot 



92,60; 

Phaltan 

1 

Phaltan 



58,76] 

Jath 

\ I 

Jath 


1 

91,09? 

Aundh 

1 

Aundh 



76,5o; 

Ramdurg 

r 

Ramdurg 



35,45^ 



Division XI\'. 



1. Patiala 

2 

1. Patiala 

2 

1,625,521 

2. Bahawalpur 

2 

2. Bahawalpur 


984,61: 

3. Khairpur 

1 

3. Khairpur 

1 

227,18: 

4. Kapurthala 

1 

4. Kapurthala 

1 

316,75; 

5. Jind 

1 

5. Jind 

I 

324,67( 

6. Nabha 

1 

6. Nabha 

1 

287,57' 



7. Tehri-Garhwal 

1 

349,57; 

7. Mandi 

) 

8. Mandi 



207,461 

Bilaspur 

f 1 

Bilaspur 


1 

100,99 

Suket 

) 

Suket 



58,401 

8. Tehri-Garhwal 






Sirmur 

( 1 

9. Sirmur 

1 

1 

148,561 

Chamba 


Chamba 

I 


146,871 

9. Faridkot 


10. Faridkot 

; 


164,36' 

Malerkotla 

[ 1 

Malerkotla 


1 

83,07: 

Loharu 


Loharu 

) 


' 23,331 
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1. 

2. 

3. 

4. 

5. 

States and 

Number 



of seats in 

States and 



Groups of States. 

Council 

Groups of States. 

in tl'.e 

tion. 


of State. 

h'cderai 

Assembly. 





Division XV 



1. Cooch Behar 

1 

1. Cooch Behar 

1 

590,886 

2. Tripura 

1 , 

I 2. Tripura 

1 3. Manipur 

I 

1 

382,450 

445,606 

Manipur .. 





Division XVf. 



1. Maj'urbhatij 

1 , 

1. Mayurbhanj 

1 

889,603 

Sonepur 


2. .Sonepur 

1 

237,920 

2. Patna 

) 1 

3. Patna 

1 

566,924 

Kalahandi 

r 1 

4. Kalahandi 

1 

.513,716 

3. Keonjhar 

Dhenkanal 


5. Keonjhar 

6. Gangpur 

1 

460,609 

356,674 

Nayagarh 

Talcher 

1 

7. Bastar 

8. Surguja 

1 

1 

524,721 

501,939 

Nilgiri 



4. Gangpur 


9. Dhenkanal 

h 

284,326 

Bamra 


Nayagarh 

1 

142,406 

Scraikela 

!■ ^ 

Seraikela 


143,525 

Baud 


Baud 

1 

135,248 

Bonai 


Talcher 

>■ 3 

69,702 

5. Bastar 


Bonai 

1 

80,186 

Surguja 

J 

Nilgiri 


68,594 

Raigarli 

Nandgaon 


Bamra 

1 

J 

151,047 


10. Raigarh 


277,569 

0. Khairagarh 

1 

Khairagarh 

1 

157,400 

Jashpur 

Kanker 

1 

I 

Jashpur 

Kanker 

1 

f- ^ 

193,698 

136,101 

Korea 

1 

Sarangarh 

I 

128,967 

Sarangarh 

J 

Korea 

1 

90,886 


Nandgaon 

J 

182,380. 



Division XVII. 



States not mentioned in 

2 

States not mentioned in 

5 

3,032,197 

any of the preceding 


any of the preceding 



Divisions, but describ¬ 


Divisions, but describ¬ 



ed in paragraph 12 of 
this Part of this Sche¬ 


ed in paragraph 12 of 
this Part of this 



dule. 


Schedule. 




Total population of the States in this Table: 78,981,91Z 


SECOND SCHEDULE. 
[S. 6.] 


Provisions of this Act which may be amended without affecting the 
Accession of a State. 

Part I. in so far as it relates to the Commander-in-Chief. 

Part II, chapter II, save with respect to the exercise by the Governor- 

General on behalf of His Majesty of the exe- 
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outive authority of the Federation, and the 
definition of the functions of the Ci(jvernor- 
General; the executive authority of the Federa¬ 
tion; the functions of the council of ministers, 
and the choosing and summoning of ministers 
and their tenure of office; the power of the 
Governor-General to decide whether he is 
entitled to act in his discretion or exercise his 
individual judgment; the functions of the 
Governor-General with respect to external 
affairs and defence; the special responsiliilities 
of the Governor-General relating t*) the peace 
or tranquillity of India or an}- part thereof, 
the financial stability and credit of the Federal 
(.jtovemment, the rights of Indian States and 
the rights and dignity of their Kulcrs. an<l the 
discharge of his functions by or under the Act 
in his discretion or in the exercise of his in¬ 
dividual judgment; His lVlajcst\’s Instrument 
of Instructions to the Governor-( leneral: the 
.superintendence of tlie .Secretar\ of State; 
and the making of rules In tlw. (iovernor- 
General in his di.scretion for the transaction of, 
and the .securing of transmi.ssion to him of 
information with respect to, the business of 
the Federal (iovemment. 

Part 11, diapter Ilf, save with respect to the number of the repre.sen- 
tatives of British India aiul of the Indian 
States in the Council of Stale and the Federal 
Assembly and the manner in which the repre¬ 
sentatives of the Indian .Stales are to be 
chosen; the disqualifications for membership 
of a Chamber of the Federal J.egislaturc in 
relation to the representatives of the States; 
the procedure for the introduction and passing 
of Bills; joint sittings of the two Chambers; 
the assent to Bills, or the withholding assent 
from Bills, by the fjovernor-General; the 
reservation of Bills for the signification of 
His Majesty’s pleasure; the annual financial 
statement; the charging on the revenues of the 
Federation of the salaries allowances and 
pensions payable to or in respect of judges of 
the Federal Court, of expenditure for the 
purpose of the discharge by the Govemor- 
General of his functions with resyiect to 
external affairs, defence, and the adminis¬ 
tration of any territory in the direction and 
control of which he is required to act in his 
discretion and of the sums payable to 
His Majesty in re.spect of the expenses 
incurred in discharging the functions of the 
Crown in its relations with Indian States; the 
procedure with respect to estimates and 
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demands for grams; supplementary financial 
statements; the making of rules by the 
Governor-General for regulating the procedure 
of, and the conduct of business in, the 
Legislature in relation to matters where he 
acts in his discretion or exercises his 
individual judgment, and for prohibiting 

the discussion of, or the asking of questions 
on. any matter connected with or the 
personal conduct of the Ruler or ruling 
family of any Indian State; the making of 
rules l)y the Governor-General as to the 
procedure with respect tf) joint sittings of. 
and communications between, the two 

chambers an<l the protection of judges of the 
Federal Court and State High Courts from 
discussion in the Legislature of their 
conduct. 

I, chapter IV, save with respect to the jKjwer of the Governor- 

General to promulgate ordinances iii his dis¬ 
cretion or in the exercise of his individual 
judgment, or to enact Governor-General’s 
Acts. 

Part III, chapter I. The whole chapter. 

., chapter 11, .save with respect to the special responsibilities 

of the Governor relating to the rights of 
Indian States and the rights and dignity of 
the Rulers thereof and to the execution of 
orders or directions of the riovcrnor-General. 
and the superintendence of the Gc^vernor- 
General in relation to tho.se responsibilities. 

Part TTl. chapter ITT. save with respect to the making of rules by 
the Governor for prohibiting the discussion of. 
or the asking of questions on, any matter con¬ 
nected with or the personal conduct of the 
Ruler or ruling family of any Indian State, 
and the protection of Judges of the Federal 
Ccjurt and State High Courts from discussion 
in the Legislature of their conduct, 
chapter TV. The whole chapter. 

,, chapter V. 

,, chapter VT. „ 

Part IV. The whole Part. 

Part V, chapter I, save with respect to the power of the Federal 
Legislature to make laws for a .State; the 
power of the Governor-General to empower 
either the Federal Legislature or Provincial 
Legislature to enact a law with respect to any' 
matter not enumerate<l in any of the T.ists in 
the Seventh Schedule to this Act; any power 
of a State to repeal a Federal law. and the 
effect of inconsistencies between a Federal 
law and a State law. 
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Part V, chapter II, save with re.spect to the previous sanction of the 
Governor-General to the introduction or 
moving of any Bill or amendment affecting 
matters as respects which the Governor- 
General is required to act in his discretion; 
the power of Parliament to legislate for 
British India or any part thereof, or the res¬ 
trictions on the power of the Federal Legis¬ 
lature and of Provincial Legislatures to make 
laws on certain matters. 

., chapter HI. The whole chapter. 

Part V], save in so far as the provisions of that Part relate 

to Indian States, or empower the Governor- 
General to issue orders to the Governor of a 
Province for preventing any grave menace to 
the peace or tranquillity of India or any part 
thereof. 

Part VJI, chapter I, in so far as it relates to Burma. 

chapter II, save witli respect to loans and guarantees to 
Federated States and the appointment, 
removal and conditions of service of the 
Auditor-General. 

„ chapter HI, save in so far as it affects suit.* agahist the 

Federation by a Federated .State. 

Part VIIJ, .save with respect to the con.stitution aiij func¬ 

tions of the Federal Railway .Authority; the 
conduct of business between the .Authority 

^ and the Federal Government, and the Railway 

Tribunal and any matter with respect to 
which it has jurisdiction. 

Part IX, chapter T, in so far as it relates to appeals to the Federal 
Court from High Courts in British India; 
the power of the Federal Legislature to confer 
further powers upon the Federal Court for 
the purpose of enabling it more effectively to 
exerci.se the powers conferred upon it by this 
Act. 

,, chapter fl. The whole chapter. 

Part X, .save with respect to the eligibility of Ruler.s anti 

subjects of Federated States for civil Federal 
office. 

Part XL The whole I’art. 

Part XTT, save with respect to the saving for rights and 

obligations of the Crown in its relations with 
Indian States; the use of His Majesty’s 
forces in connection with the discharge of the 
functions of the Crown in its said relations; 
the limitation in i*elalion to Federated States 
of His Majesty’s jxiwer to adapt and modify 
• existing Indian laws; His Majesty’s powers 

and jurisdiction in Federated States, and 
resolutions of the Federal Legislature or any 
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Part XTII. 

First Schedule. 
Third Schedule. 
Fourth Schedule, 


Fifth Schedule, 
.Sixth Schedule. 
.Seventh Schedule. 


Fighth Schedule. 
Ninth Schedule, 
Tenth Schedule. 


Provincial Legislature recommending amend¬ 
ments of this Act or Orders in Council made 
thereunder; and save also the provisions relat¬ 
ing to the interpretation of this Act so far as 
they apply to provisions of this Act which 
may not be amended without affecting the 
accession of a State. 

The whole part. 

The whole .Schedule, except Part TT thereof. 

The whole Schedule. 

save with respect to the oath or affirmation to 
he taken or made by <he Ruler or subject 
of an Indian .State. 

The whole .Scheckile. 

Any entry in the Legislative Lists in so far as 
the matters to which it relates have not been 
.tcccpied by the State in question as matters 
with respect to which the Federal T-egis- 
laturc may make laws for that State. 

The whole .‘Schedule. 


NOTES. 

The second schedule so to holds the key to the future progre.ss of India 
along the lines of complete responsibility. As already noticed by thy terms, of S. 6 (.'i) 
every Instrument of Accession executed by the Ruler of an Indian State .icccding to tb.' 
Federation has to contain a covenant that the provisions of the Act mcmtiqncd in 
this schedule may be amended by or by authority of Parliament without affecting the 
accession of the State, In its positive aspect such a term oinables Parliament to amend 
the Act to the extent permitted by this Schedule and negatively it forbids apy change 
in the prohibited area on pain, of sccessioirt by the State or States who do not consent 
to the change. The effect of the section as operating as a quasi legal better on Par¬ 
liament so long as it desires to retain the dissenting States within the fold of the 
Indian Federation has already been discussed in the notes to S. 110, nnte. 

Analysed, the provisions of the Schedule fall into two broad categories. 

1. Changes in the Provinces. 

2. Changes at the Centre. 

So far as the Provinces are concerned the Indian States have no .say In the 
matter and there is no legal impecKment in the conferment of complete autonomy by 
the removal of all legal restrictions on the powers of the Provincial T.egislatures and 
Go|vernments, in respect of the matters which are under this Act assigned to the 
Provinces, and to matters in the other legislative lists, not so assigned, except as to any 
subject which has been accepted by the States as a subject on which the Federal I.cpis- 
lature may make laws for the State. 

Accordingly the whole otf Part III except those provisions dealing with the matters 
relating to the states is subject to alteration without the cojnisent of the Stales 

2. Except the special nesponsrhilities for minorities and for the services and 
for the prevention of discrimination against United Kingdom subjects, the other 
special responsibilities cannot be altefted or amended, nior can the departments of 
d.efence or external affairs be transferred to ministerial control without th|e consent 
of the Prjnces. Similarly the rest of Part II and generally all the powers of the 
Governor-General in his individual judgment and in his discretion, i e, those matters 
on which the ultimate control vests in Parliament are also immune from change. 
The constitution and functions of the Federal organs—the Federal Court and the 
Federal Railway Authority are also protected. As regards the Legislature^ its com¬ 
position iinl relation to the States and the number of representatives of British India 
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and the States, it« procedure, and the restrictions on its powers are all prohibited from 
amendment. 

The advance of India to its “due place” ui the Dominions is madt dependent on the 
goodwill of the Rulers acceding to the Federation. The Coinlstitution is thus madki not 
merely 'rigid' but ‘castiron’. 

A legal provision for “secession” from the Federation in the event of an amend¬ 
ment of the powers of the Federal organs is a novelt 5 ‘' introduced by this Act. 

If an amendment of the Act were effected and it were contended that the 
“accession of a State” was affected thereby^ who is the final autholrity to decide the 
question. It could not be the Federal Court, b^ause the jurisdiction of the Court is 
dependent on the continuance of the ‘Federal compact’ embodied in the Instrument of 
Accession, and after the lapse of the contract by reason of the happening of the event 
provided for, the power of the Fetleral Court cannot survive. 

I’ossibly the State would be the ultimate judge of the matter. 

THIRD .SCHKDUr.i:. 

[Ss. 7, 48.1 

Provisions as to Governor-General and rk)VERN()Ks ok Pkovinci'^. 

1. There .shall be paid to the Govcrnor-CJeneral and to the (iovernors 
of the Provinces the following annual salaries, that is to sav:— 

250,800 rupees 

120,000 rupee- 


100,000 rupees 
72,000 rupees 

fi6,000 rupees 

2. There .shall be paid to the Govcrnor-fieneral and to the Governors 
such allowances for expenses in respect of equipment and travelling upon 
appointment and such allowances during their terms of office as may from 
lime to time he fixed by His Majesty in Council, and such provision 
shall he made for enabling the Gc)vemor-(Tenera1 atwl the Governors la 
di.schargc conveniently and with dignity the duties of their offices as may he 
determined hy His Maje.sty in Council. 

3. While the Governor-General or a Governor is absent on leave, he 
shall in lieu of his salary be entitled to such leave allowance as may he fixed 
by His Majesty in Council. 

4. There shall be granted to and in respect t)f the Governor-General 
and the Governcjr of every Province such customs privileges as may be 
specified by Order in Council. 

5. While any person appointed by His Majesty to act as Governor- 
General or as a Governor is so acting, he shall be entitled to the same salary 
and, save as may be otherwise provided by His Majesty in Council, the same 
allowances and privileges as the Governor-General or that Governor. 

6. Any sums required to give effect to the provisions of this Schedule 
shall, m the case of the Govenior-General or a person acting as such, be paid 
out of and charged on the revenues of. the Federation and, in the case of a 
Governor or a person acting as such, be paid out of and charged on the 
revenues of the Province. 


The Governr r- General 

The Governor of Madras .. 1 

The ''Governor of Bombay . . 1 

The Governor of Bengal .. f 

The (lovernor of the United Provinces .. J 

The (Jovernor of the Punjab ,. ) 

The Governor of Bihar .. ) 

The Governor of the Central I’rovinces. and Licrar 
The Governor of Assam .. 1 

The Governor of the North West Frontier Province .. L 

The Governor of Orissa .. [ 

The Governor of Sind, .. J 
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NOTES. 

The practice in this matter, as regards His Afajesty’s rei)rescnlati\es. is not the 
samc ni various parts of the Empire. There are Colonics vyherc the Governor is 
exempt, and Colonies where he is not exempt. In his capacity as a iepresentative 
of His Majesty he should be free to import any goods he wishes to import tree ot 
Customs Duty. {Pari Deb- Pol 307, col. 991). 


FOURTIT SCriEDUl.E. 

[Ss. 24, 67, 200 & 220. j 
Forms of Oaiiis or Affirmations. 

1. Form of oath or affimiation to he taken or made hy a memher ol a 
Ltjrislalure who is a British subject;— 

‘‘T. A.B., having been elected for nominaled or apixiinledl a member 
of this Ccxmcil |or Asscmbly'l, do solemnly swear [or affirm | that T will 
be faithful and bear true allegiance to His Majesty th< King. Emperor of 
India, His heirs and succe.ssors. and that I will faithfully discharge the duty 
Ui)on which I am about to enter.” 

2. Form of oath or affirmation to be taken or made by a member of a 
T.egislature wdio is the R-uler of an Indian State:- - 

“I. A.H., having been electexl (or nominated or appointed | a member 
of this Council \or Assembly], do solemnly swear for affirm ( that I will be 
faithful and bear true allegiance in my capacity as member of this Council 
for .Xsseinbly] to His Majesty the King. Fm|)eror of India. TTis heirs and 
successors, and that I will faithfully discharge the duty upon which I am 
about to enter." 

3. Form of oath or affirmation to be takea.or maile by a member of a 
T.egislature wdio is a subject of the Ruler of an Indian Stale:— 

"I. A.B., having been elected for nominated or appointed] a member 
of this Council [or Assembly], do solemnh swear for affirm] that .saving 
the faith and allegiance which T owe to C.T).. his heirs and successors. I will 
be faithful and bear true allegiance in my capacity as Member of this Council 
for Assembly] to His Maje.sty the King. Emperor of India, His heirs and 
successors, and that 1 will faithfully discharge the duty upon which T am 
about to enter.” 

4. Form of judicial oath or affirmation to be taken or made by a British 
subject;— 

” I, A.B., having been appomte<l Chief Justice for a judge] of the 
Court do solemnly .swear for affirm] that I will be faitliful and bear true 
allegiance to His Majesty the King, Emperor c)f India, His heirs and 
successors aiul that I will faithfully perform the duties of my office to the 
best of my ability, knowledge and judgment." 

5. Form of judicial oath or affirmation to be taken or made by a subject 
of the Ruler of an Indian State; — 

“1, A.B., having been appointed Chief Justice for a judge] of the 
Court do solemnly swear [or affirm] that saving the faith and allegiance 
which I owe to C.D., his heirs and successors, I will be faithful and bear 
true allegiance in-my judicial capacity to His Majesty the King. Emperor of 
India. His heirs and successors, and that T will faithfully perform the duties 
of my office to the best of my ability, knowledge and judgment.” 

46 
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FIFTH SCHEDULE. 

[S. 61.] 

Composition of Provincial Lfgislatl'res. 

General QuaUficalim for Mcmher&hip. 

1. A person shall not be qualified to be chosen to fill a seat in a 
Provincial Legislature unless he— 

{a) is a Hritish subject or the Ruler or a subject of an Indian State 
which has acceded to the Federation or, if it is so prescribed with respect to 
any Province, the Ruler or a subject of any prescribe<l Indian Stale; and 

(6) is, in the case of a seat in a Legislative Assembly, not less than 
twenty-five }eai> of age, and in the case of a seat in a Legislative Coomcil, 
not less than thirty years of age; and 

(r) possesses such, if any, of the other qualifications specified in, or 
prescribed under, this Schedule as may be appropriate in his case. 

NOTES. 

Para 1.—(«) “Or if it is so prescribed, etc”. This brings the pro\i.sions of 
this schciliilc into line with the proviso to para. 1 of Sch. T, designed to provide 
the eligibility of Marwaris. The elcctor.al rules under the prcMous Act rendered such 
persons eligible. 

2. Upon the expiration of the term for \\ hich he is chosen to serve as a 
member of a Provincial Legislature, a person, if otherwise tluly qualified, shall 
be eligible to be chosen to serve for a further term. 

Legislative , issembly. 

3. The allocation of seats in Provincial Legislative Assemblies shall be 
shown in the relevant Table of Seats appended to this Schedule. 

4. In the Legislative Assembly of each Proxince specified in the first 
column of the Table of Scats there shall be the number of seats specified in 
the second column ojiposite to that Province, and of those scat.s— 

(i) the number specified in the third column shall be general seats, of 
which the number specified in the fourth column shall be reserved for 
members of the .scheduled castes and, in the case of I’ombav. seven .shall be 
reserved for Marathas; 

(ii) the numbers specified in the next ten columns shall be the numbers 
of seats to be filled by persons chosen to represent respectively —( a) backward 
areas and backward tribes; (h) the Sikh community; (c) the Muhammadan 
community: (d) the Anglo-Indian community, (c) the European commu¬ 
nity: (/') the Indian Christian community; (//) interests of commerce, 
industry, mining and planting; ('h) land-holder.s, (D universities; and 
(j) the interests of labour; and 

(iii) the numbers specified in the last five columns shall be the 
numbers of seats (being either general seats, .Sikh seats, Muhammadan 
seats. Anglo-Indian seats or Indian Christian seats) reserved for women. 

In the Punjab one of the land-holders’ seats shall be a seat to be 
filled by a Tumandar. 

NOTES. 

Para. 4.—This gives effect to separate electorates and the communal award in 
regard to the proportion of the allocation of scats among the various communities. 

5. A Province, exclusive of any portion thereof which His Majesty 
in Council may deem unsuitable for inclusion in any constituency or in 
an_v constituency of any particular class, shall be divided into territorial 
constituencies— 

(i) for the election of persons to fill the general seats; 

(ii) for the election of persons to fill the .Sikh seats, if any; 

(iii) for the election of persons to fill the Muhammadan seats; 
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(iv) for the election of persons to fill the Anglo-Indian seats, if any; 

(v) for the election of persons to fill the European seats, if any; and 

(vi) except in the case of Bihar, for the election of persons to fill 
the Indian Christian seats, if any, 

or, if as respects any class of constituency it is so prescribed, may form 
one territorial constituency. 

In the case of each such class of constituency as aforesaid the total 
number of seats available shall be distributed between the constituencies 
bv the assignment of one or more of those .seats to each constituency. 

NOTE.S. 

Para. 5.— "Bihar” A considerable proportion of the Indian Christians of Bihar 
liclonpf to the a1)ori);inal tribes. The exception has been provided to enable arrange¬ 
ments being made for the scat being filled bj' indirect election. Accordingly para. (4), 
Government of India (Provincial Legislative Asscmblic!.) Order, 1936, relative to 
Bihar provides for a special electoral college of 8t) persons. 

6. The required, number of general .seats to be reserved for members 
of the scheduled castes, and in the Province of Bombay for Marathas, shall 
be reserved by reserving for members of those, castes or, as the case may 
be. for Marathas one or more scats in each of so many of the general 
territorial constituencies as may be necessary, so, however, that in each such 
constituency there shall be at lea.st one unreserved, 

7. In a province in which ain general scats are reserved for members 
of the scheduled castes, all members of those castes who are entitled to vote 
in a constituency in which any seat is so reserved shall be entitled to take 
part in a priamry election held for the purpose of electing four candidates 
for each seat so reserved, and no member of those castes not elected as a 
candidate at such an election shall be qualified to hold,— 

(al a seat so reserved in that constituency: 

{h) if it is so pre.scribed as respects that Province, any seat in that 
constituency. 

In relation to bye-elections this paragraph shall have effect with such 
adaptations and modifications as mav be prescribed. 

NOTES. 

Para. 7.—This para, gives effect to the Poona Pact, 

8. The persons to fill the seats specified in columns fifteen to nineteen 
of the Table of Scats as .seats to be filled In women shall be cho.sen in 
territorial constituencies, which shall be either— 

(«) constituencies formed under paragraph five of this Schedule; or 

{h) constituencies specially formed for the purpose of electing women 
members. 

9. The provisions of the Sixth Schedule to this Act shall have effect 
with respect to the persons who are entitled to vote at elections in 
the territorial con.stit'uencies mentioned in paragraphs five, and eight of this 
Schedule. 

10. In a Province in which any seats are to be filled by representatives 
of backward areas or backward tribes, representatives of commerce, indus¬ 
try, mining and planting, representatives of landholders, representatives of 
universities or representatives of labour, persons to fill those seats, and in 
Bihar the person to fill the Indian Christian seat, shall be chosen in such 
manner as may be prescribed: 

Provided that in a Province in, which any seats are to be filled by 
representatives of backward areas or backward tribes some or all of those 
seats may, if it is so prescribed, be treated in the prescribed manner as 
additional general seats to be reserved for representatives of such areas or 
tribes. 
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11. In the Punjab the landholder’s seal to be filled by a Tumandar 
shall be assigned to such contituency as may be prescribed. 

12. A person ‘[shall not be qualified to be chosen to fill a seat] in the 
l.egislative Assembly of a Province unless— 

(a) in the case of a seat to be filled by a woman, by a European, by 
an Indian Chri.stian, by a representative of backward areas or back- 
waixl tribes, by a representative of commerce, industry, minint; 
and planting, by a representative of universities or by a rej)resentative 
«>l labour, he possesses such qualifications as may be prescribed; and 

{b) in the case of any other scat, he is entitled to vole in the choice 
of a member to fill that seat or any other scat of a similar class in that 
Province. 

I.cgislatk'e CouJu ils. 

13. The allocation of seats in the Legislative Councils of Provinces 
having such Councils shall be as shown in the relevant Table of Seals 
appended to this .Schedule. 

14. In the [legislative Council of each Pmvince specified in the first 
column of ihe Table ot Seats there shall be the numlx^r of seats specified 
in the second column opposite to that Province, and, of those seats— 

(u I the numijer specified in the third column shall be general seats; 

(b) the numbers .specified in the fourth, fifth and sixth columns shall 
be scat'- to be filled by jiersons chosen to represent respectively the 
Muhaniinadan community, the European community and the Indian Chris¬ 
tian community; 

((•) the number .specified in the seventh column shall he seats to be 
filled In persons elected by the members of the Legislative Assembly of 
the Province in accordance with the system of proportional representation 
by means of the single transferable vote; and 

((/) the number specified in the eighth column shall he seats to be 
filled by persons chosen by the Governor in his discretion. 

15. A Province, exclusive of any portion thereof which llis Majest\ 
in Council may deem unsuitable for inclu.sion in any constituency or in an\ 
constituency of any particular class, shall be divklcd into territorial con¬ 
stituencies— 

(i) for the puqxose of electing persons to fill the general seats; 

(ii) for the purpose of electing persons to fill the Muhammadan seats . 

(iii) for the purjwse of electing pensons to fill the European seats; 

{iv) for the purpose of electing persons to fill the Indian Christian 
seats, if an>, 

or. if as respects any class of constituency it is so prescribed, ma>' 
form one territorial constituency. 

In the case of each such class of constituency as aforesaid the total 
number of seats available shall be distributed between the constituencies h\ 
the assignment of one or more of those seats to each constituency. 

16. At an election, in a con.stilucncy to fill a general seat, persons 
entitled to vote in a Muhammadan constituency, a European constituency, 
or an Indian Christian constituency shall not be entitled to vote. 

In the case of a Muhammadan constituency, a European constituency. 
r)r an Indian Christian constituency no jjerstin shall be entitled' to vote who 

1. The words within brackets have been substituted for the words “shall not 
lie qualified to hold a scat” by para. I of the 1st. Schedule to the Government of India 
(Prov Leg. Assemblies)' Order, 1936. 
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is not, as the case may be, a Muhammadan, a liuropcan, or an Indian 
Christian. 

17. The qualifications eiititling a person to vote in \ rntonal c m- 
slituencies at elections of members of a Provincial Legisl: v(‘ f^uuncil, and 
the qualifications to be possessed by members of such C iLincils, shall be 
such as may be prescribed. 

18. The term of office of a member of the 1 .e^^islaiivp Council of a 
Province, other than a member chosen to fill a < ona- vacancy, sliall he 
nine years, but upon the first conslitutioii of the Council the t-nvornor in 
his di.scretion shall make by order such pntvision as he think >, fit. by cur- 
tailin;^ the term of office of some of the members then chosen, for seciirinji 
that, as nearly as may be, onei-third of the members hoblinfj seals of each 
class shall retire in every third 3 ear thereafter. 

A member chosen to fill a ca.sual vacancy ‘'hall be chosen to serve for 
the remainder of his predecessor's term of office. 

General. 

19. In the forcffoing provision.s of this '^‘chedule llic fnllowin.tf expres¬ 
sions have the meanings hereby assigned to them, that is to sa\'.— 

“a European,’’ ‘‘an Anglo-Indian,” “an Indian Cbnstian” and "the 
scheduled castes” have the same meaning re.spcotively as the}' have in Part 1 
of the E'irst Schedule to this Act; 

“backward areas’’ and ‘‘backward tribes” mean i-espectively such 
areas and tribes as His, Majesty in Council ma)- from time to time declare 
to be areas and tribes to which a special system of representation is more 
appropriate: and 

“prescribed” means prescribed by llis Majesl>' in Council or, s<j 
far as regards any matter which under this Act llu. Provincial Legislature 
or the Governor are competent to regulate, prescribed by an Act of (hat 
Legislature or b} a rule made une'er the next succeeding paragraph. 

20. In so far as provision with respect to any matter is not made bv 
this Act or by His Majest}' in Council or, after the constitiition of the Pro¬ 
vincial Legislature, by Act of that Legislature (where the matter is one 
with respect to which that Legislature is competent to make laws), the 
Governor, exercising his individual judgment, may make rules for carrving 
into effect the foregoing provisions of this Schedule and the provisions of 
the Sixth Schedule and .securing the due constitution of the Provincial Legis¬ 
lature and in particular, but without prejudice to the generality of the 
lorcgoing words, with respect to— 

(i) the notification of vacancies, inckiding casual vacancies, and the 
])roceedings to be taken for filling valiancies; 

(ii) the nomination of candidates; 

(iii) the conduct of elections, including the application to elections 
of the principle of proportional representation by means of the single trans- 
fprahlc vote, and the rules to regulate elections where certain of the scats 
to be filled are reserved for raemtiers of the scheduled classes, or in the 
(.ase of Pornhay for Marathas. or where certain of the seats allotted to any 
community must be held by a woman or by a specified type of landholder; 

(iv) the expenses of candidates at elections: 

(v) corrupt practices and other offences at or in connection with 
elections; 

(vi) the decision of doubts and disputes arising out of or in con¬ 
nection with elections; and 

(vii) the manner in which the rules are to be carried into effect. 
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8 

Seats to be filled 
by Governor. 

Kot less than 8 

Not more than 10. 

Not less than 3. 

Not more than 4. 

Not less than 6 

Not more than 8* 

Not less than 0* 

Not more than 8. 

Not less than 3. 

Not more than 4 

Not less than 3. 

.\ot more than 4. 
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Seats to be 
filled by Legislative 
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i 

! I 5^; : Sll i 1 

1 

1 
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5 
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3 

General 
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[Nor less than 58 
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[Not more than 30 

[Not less than 21 

[Not more than 22 
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SIXTH SCHEDULE. 

[Schedule 5 (9)J I’kovksions. as to Franchise. 

PART 1. 

Gcttcml. 

1. There shall Ik; an electoral roll for every territorial consliluency 
and no person who is not, and, except as expressly provided by this Schedule, 
tvery [Krson who is, for the time being included in the electoral rtill for 
any such constituency shall be enlitle<l to vote in that constituency. 

2. The electoral rolls for the territorial constituencies shall be made 
up and from time to time in whole or in part revised by reference to such 
<late, in (his Sclie^lule referred to as “the pi'escribed date,” as may be 
directe<l m each case by the Governor, exercising his individual judgment. 

3. No person shall be included in the electoral roll for any territorial 
cnnstUuency unless he has attained the age of t\\ enh -one years and is either— 

{■(i) a British subject; to 

(b) the Ruler or a subject of a Federated State; or 

U') if and so far a."! it is so prescribed with respect to ain Pro\’iiu'e. and 
subject to any pre.scribed conditions, the Ruler or a subject of an\ othei' 
Indian .State. 

4. No person sliall be included in the electoral roll for.( or vole at any 
election in, any t<‘rritorial constituency if be is of un.sound mind and stamls 
so declared In a competent Court. 

5. No person shall be included in the electoral roll for a Sikh con- 
stiluenc\, a Muhammadan constituency, an Anglo-Indian con.stiluency, a 
hmropean constituency or an Indian Christian constituency unless he is 
a Sikh, a Muhammadan, an Anglo-Indian, a hmroix'an or an Indian 
Christian, as the case may be. 

6. No person who is or is entitled to be included in the electoral roll 
for any Sikh constituency, Muhammadan constituenc}, Anglo-Indian con- 
stituenev, h'uropean constituency or Indian Christian constituency in any 
Province .shall be included in the electoral roll for a general constituency 

in that Province M * *1 

Provided that this paragrajih shall not apply in relation to the general 
seats reserved for women in y\ssam and Orissa or the constituencies for 
the election of per.soiis to fdl those seats. 

7. No person shall in any Province vote at a geiwral election in more 
than one territorial constituency, and in each Province .siuch provisions, if 
any, as may be prescribed in relation to that I’rovince shall have effect ftn* 
Ihe purpose of preventing jxirsons being included in the electoral roll for 
more than one territorial constituency in the Province: 

Provided that, in any Province in which territorial constituencies 
Iiave been specially formed for the purpo.se of electing women members, 
nothing in this paragraph or in any .such provisions shall prevent a 
person from being inckidcxi in the electoral roll for, and voting at a general 
election in, one territorial coiustiluency so formed and also one territorial 
constituency not so fonned. 

“[Tf a person vote.s in more than one constituency in contravention of 
this jiaivagraph, is vote in each of the constituencies shall be void.] 

8. No person shall be included in the electoral roll for, or vote at any 

ele ction i n, a _t erritorial constituency if he is for the time being dis- 

1. The V^ords "01 vote at any election to fitl a Rincral seat therein” were 
omitted tiy paia- 2 the 1st .Sch. t<i the Go\crnment of India fl’nn. Leg. Asscml)lies) 
Order, 19.16. 

2. Inserted by para. 3, tbtd. 
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<iuahfae(l irom volins under the provisions of any such Order in Council, 
Act of the Provincial Legislature or rules made bv the Governor ae may be 
n^e or passed, under this Act with respect to corrupt practices and other 
<>fTences m connection with elections, and the name of aiiv person who 
becoines so disqualified shall forthwith be struck off all'the electoral 
rolls tor territorial cxinstituencies in which it may lie included. 

9. No person shall vote at any election in any territorial corstitucncy, 
if he is for the time being undergoing a sentence of transix>rtation, penal 
servitude, or imprisonment. 


10. The following provisions shall have effect with respect to the 
enfranchisement of women in respect of the qualifications of their husbands— 

(a) a woman who, at the date of the death cf her h-usband, is in¬ 
cluded in an electoral roll for a territorial constituency by virtue of his 
qualifications shall, notwithstanding anyfhing in the subsequent provisions 
<jf this Schedule, continue to be on the roll for that constituency unless she 
remarries or becomes disqualified under the foregoing provisions of this 
.Schedule for inclusion in that roll; 

(b) not more than one woman shall at any one time appear in the 
electoral rolls for the territorial constituencies in a Province in respect of 
the qualifications of any particular man and any questitm which of several 
women is to be selecteil for iix'lusion shall lx; determined in the prescribed 
manner: 

Provided that, if a nomaii who is entitled by \imie of sub-paragraph 
fa) of this paragraph to remain on the roll of a territorial constitutcncy 
changes her place of residence, then, if she so desires, she may, on anj 
subsequent revision of the roll, be transferred to the roll of such other 
territorial constituency as may be appropidate. 

11. For the purposes of this Schedule any propcrlv owned, held, or 
occupied or payment made bv. or assessment made on. a \)erson as a trustee, 
guardian, administrator or receiver or in any other fi<luciar\ capacity, shall, 
except as otherwise expressly provided in this Schedule, be left out of 
account. 


12. This .Schedule shall have effect as if any reference therein to an 
officer, non-commissioned officer, or soldier of His Majesty s regular militar> 
ffirces included a reference to an officer or man of any British India ptdicc 
force, not being an officer or man who has been dismissed or discharged from 
that force for disciplinary reasons, and a reference to an officer, non-aim- 
missione<i officer or soldier of the Auxiliary' Force (India) or the Indian 
Territorial Force, not being an officer, non-commissioned officer or soldier 
who has been dismissed or discbargetl from the force for disciplinary 
reasons, or has served in the force for less than four y’cars. 


13. ( 1) In this Schedule, except where the context otherwise requires 

“territorial constituency” means one of the territorial constituencies 
mentioned in paragraphs five and eight of the Fifth Schedule to this i c . 

“European,” “Anglo-Indian,” “Indian Christian and 
castes” have the same meanings re.spectively as they have m I art 1 ot 
First Schedule to this Act; 


“Indian Christian constituency” does not include any' constituency 
which may he formed for choosing person^ to fill the Indian Christian seat 
in Bihar; 

“pensou” does not include a body of persons; 


47 
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“prescribed,” except in the phrase “the prescribed date," has the 
same meaning as in the Fifth Schedule to this Act: 

“previous financial year,” “previous Bengali year” and “previous 
fasli year” mean, respectively, the financial year, the Bengali year, and the 
fasli year immediately preceding that in which the prescribed date falls: 

“house” and “building" include, respectively, a part of a house or 
building separately occupied as a dwelling or for the purposes of any trade, 
business, or profession; 

“literate" means, in relation to an> person, able to read and write in 
some language or dialect selected by him, being a language or dialect in 
common use in some part of India; 

“cantonment" means a caiitonmeru for the purposes of the Canton¬ 
ments Act, V)24. and “cantonment record" means a record prepared under 
that Act. 

(2) Any reference in this Schedule to “urban constituencies” or 
“rural constituencies" shall be construed as a relerencc to such territorial 
constituencies as may be classified as urban or rural constitucnces. 
respectively, by an Order in Council delimiting Oerritorial constituences: 

Provided that any such Order m Council may direct tliat any Anglo- 
Indian constituency, Furopean constituency, or Indian Christian consti¬ 
tuency shall be deemed to be an urban constituency for some pairiioses and 
a rural constituency for other purposes. 

(3) Any reference in this Schedule to j^rsons assessed to income- 
tax in any financial year sliall be deemed to include a reference to any partnei 
in a firm assessed to income-tax in that year if his share of the firm’s 
income on which income-tax was so assessed is certified in the prescribcil 
manner to have been not less than the minimum on which the tax is leviable 

(4) If any question ari.ses under this Schedule whether any person 
is or is not a Sikh, he shall be deemed to be a Sikh if and' only if he makes 
in the prescribed manner a declaration in the prescribed form tliat he is 
a Sikh. 

(5) .Any reference in this Schedule to a retired, pensioned or 
discharged officer, non-commissioned officer or soklier of any force shall be 
deemed not to include a reference to any person who has been dismissed 
or discharged from that force for disciplinary reasons. 

(6) Any reference in this Schedule to all or ain of the provisions 
of any Indian Act shall be conslnued as a refei’cnce to those provisions as 
amended by or under ain other Act or. if those provisions are repealed and 
re-enacted with or without modification, to the provisions so ?•e-enactcd. 

(7) 

PART II. 

Madras. 

General requirement as to r< sidence. 

1. No person shall be qualified to be included in the electoral roll for a 
territorial constituency unless he has resided in a house in the constituenct- 
for a period of not less than one hundred and twenty days in the previous 
financial year. 

1. Paragraph 7 was omitted by paragraph 22 of Part I of the Go\'ernment of 
India (Provincial Legislative Assemblies) Order, 1936. 
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A person is deemed to reside in a house if he sometimes 
uses It as a sleeping place and a person is not deemed to cease to reside in a 
house merely because he is absent from it or has another dwelling in which 
he resides, if he is at liberty to return toi the house at anv time and has not 
abandoned his intention of returning. 

Qualifications dependent on taxatwn. 

2. Subject to the provisions of Part I of this Schedule and to am- 
overriding provisions of this Part of this Schedule, a p«. rson shall be qualified 
to be included in the electoral roll for any territorial constituency if in the 
previous financial year he— 

(<i) paid tax under the Madras Motor Vehicles Taxai on Act, 19.M. 
for the whole of that year; or 

(b) paid for both the half years (»f that >ear to a municipality, local 
board or cantonment authority in the Province profession tax under the 
Madras Citv Municipal .Vcl. 1919. the Madras District Municipalities Act, 
1920, the Madras Local Hoards Act, 1920, or the Cantonments Act, 1924; fir 

(c) paifl for Ijoth the half years of that year to a municipality or 
cantonment authorit> in the Province propert)' la-; under any of the said 
Acts; or 

(d) paid tor both the half years of that year house-ta.x under the 
Madras Ixical Boards Act, 1920; or 

(e) occupied as sole tenant throughout that year a house in respect 
of which property tax or house tax has been paid for Ixith the half years of 
that year under any of the Acts mentioned in this paragraph; or 

(/) was assessed to income-tax. 

Qualifications dependent on property, etc. 

3. Subject as aforesaid, a person shall also he qualified to be include<l 
in the electoral roll for any territorial constituency if he— 

(m) was oni the last day of the previous fasli year a registered land¬ 
holder, inamdar, ryotwari pattadar or occupancy ryot under the Madras 
Estates Land Act, 1908; or 

(6) was in and for the previous fasli year assessed to ground rent 
payable to the Government of the Province; or 

(c) was throughout the previous fasli year a kanamdar or kuzhi- 
kanamdar or the holder of a kudiyiruppu or a veiumpattamilar having fi.\it>’ 
of tenure, each of these terms having the meaning assigned to it in the 
Malabar Tenancy Act. 1929; or 

(d) was throughout the previous fasli year a mortgagee with posses¬ 
sion or lessee, under a registered instrument, of immovable property in the 
Province (other than house property) of an annual rent value, in the case 
of an urban constituency, of not less than one hundred rupees, and. 
in the case of a rural constituency, of not less than fiifty rupees. 

4. (1) Sub-paragraph (a) of the last preceding paragraph shall not 
apply in relation to registered joint landholders, registered joint inamdars. 
registered joint i-yotwari pattadars, or registered joint occupancy lyots. but 
in relation to such persons (being persons so registered on the last day of 
the previous fasli year) the following provisions of this paragraph shall 
have effect. 

(2) Where the joint holding of anv joint landholders or joint holders 
of a whole-inam village is of an annual rental of one thousand rupees or 
upwards, then, subject to the provisions of Part I of this Schedule aiid to 
anv overriding provisions of this Part of this Schedule, one registered joint 
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holder for ever)- complete five hundred rupees of the annual rental of the 
joint holding shall be qualified to be included in the electoral 
roll of the appropriate territorial constituency. 

(3) Where the annual assessment, rent or kist of the joint holding 
of joint holders of a minor inam, a rvotwari patta or an, estate patta is one 
hundred rupees or upwards, then, subject as aforesaid, one registered joint 
holder for every complete fift}' rupees of the annual assessment, rent or kist 
.shall be qualified to be included in the electoral roll of the appropriate 
territorial constituency. 

(4) In other cases, f)ne of the registered joint holders shall, subject 
ns aforesaid, be qualified to be included in the electoral roll of the appropriate 
territorial constituency. 

(5) The registered holders to be included under this paragraph in an 
electoral roll in respect of a joint holding shall be those nominated in an 
application in that behalf, .signed by a majority of the registered joinit 
holders. 

Qualifitotim by /*cason of yiumikituhip. 

5. Subject ns aforesaid, a person shall also be qaialifie<l t(; be included 
in the electoral roll for any territorial constituency if he is on the prescribed 
<lale the guardi.ui of a minor who> by virtue of the foregoing provisions of 
this I'art of this .Schedule would have been entitled to be included in the 
<‘lecto«al roll for that constituency if he were of full age and satisfied the 
re(|uireme>it.s of paragraph one of this /’art of this Schedule. 

Qualification by reason of literacy. 

6. .Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is proved in the 
prescribed manner to be literate. 

Qualification by reason of servit'e in Jlis .\Ja}csiy's forces. 

7. .Subject as afore.said, a person shall al.so be (|ualified to be included 
in the electoral roll for any territorial constituency if he is a retired, 
jiensioned or discharged officer, non-commi.s.sioned officer or soldier of 
His Maje.sty’s regular military forces. 

AdditioiMf qualifications for women. 

8. .Subject a.s aforc.said. a jicnson who i.s a woman shall al.so be qualified 
to be included in tlie electoral roll for any territorial constituency—• 

(a) if she is the pensioned widow or the pensioned mother of a 
person who was an officer, non-commissioned officer, or .soldier of His 
Majesty’s regular military forces; or 

(b) if her husband posses.scs the <j«alifications requisite for the 
purpose of this paragrapJi. 

9. A husband shall be deemed to possess the qualifications requisite for 
the purpo.ses of the last preceding paragraph if he either— 

(«) was assessed in the previous financial year to income-tax; or 

(b) is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces; or 

(c) occupied for not less than six months in the previous financial 
year a house in the city of Madras the annual value/ whereof was not less 
than sixty rupees, not being a house in any military or police lines; or 

(a) was assessed in the Province in the previous financial year to tax 
on companies; or 
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(^) was assessed m the Province in the previous financial year to an 
aggregate amount of not less than three rupees in respect of either or both 
of the following taxes, namely, property tax or profession tax; or 

(/) ^[was on the last day of the previous fasli year registered] is 
register^ as a ryotwari pattadar or an inamdar of land the annual rent 
value whereof is not less than ten rupees; or 

(ff) *[hel(l throughout the previous fasli year] unrler a 
ryotwari pattadar or an inamdar a registered lease of lancl the annual rent 
value whereof is not less than ten rupees; or 

(h) ,^[was on the last day of the previous fasli year rcgisteretl] 
jointly with the proprietor under section fourteen of the Malabar T.and 
Registration Act, 1895, as the occupant of land the annual rent value whereof 
is not less than ten rupees; or 

(i) ®[was on the last day of the previous fasli year a registered land¬ 
holder] holding an estate the annual rent value v\ hereof is not less ten 
rupees; or 

(/) *[held on the last day of the previous fasli yeai*J as ryot, or as 
tenant under a landholder, land the annual rent value whereof is not less 
than ten rupees. 

qualification for Scheduled Castes. 

9-A. Subject to the pi'ovisions of Part I of this Schedule and to any 
overriding provisions of this Part of this Schedule, a person who is a memher 
of the scheduled castes shall be qualified to be included in the electoral 
roll for any territorial constituency if throughout the previous fasli year he 
occupied as owner or lessee a house in a municipality, a cantonment or an 
area subject tq the jurisdiction of a local hoard, with an annual rent value 
of not less than eighteen rupees, or a house elsewhere with an annual rent 
value of not less than twelve rupees?. ] 

Applicatmi necessary for enrolment in certain cases. 

®[10. No person shall, by virtue of sub-paragraph (e) of paragraph 
two, sub-paragraph (c) or sub-paragraph (d) of paragraph three, 
paragraph five or paragraph six of this Part of this Schedule, or by virtue 
of her husband being a retired, pensioned or discharged officer, non¬ 
commissioned officer or soldier, be includeil in the electoral roll for any 
territorial constituency, unless application is made in the prescribed manner 
by, or, if it is so prescribed, on behalf of, that ]}erson, that that person should 
be .so included. 

General provisions as to joint property, etc. 

11. (1) Subject to the pi'ovisions of this paragraph, property held and 

payments made jointly by, and assessments made jointly on, more than one 
person, shall be left out of account for the purposes of this Part of this 
Schedule. 


1. The words in brackets were substituted for the words “is registered” by 
para 9 of Part II of the Government of India (Pro\incial I.cgislaiive \ssemblies> 
Order, 193& 

2. TTie words in lirackets were substituted for the word “holds’* by Ibid. 

3. The words in brackets were substituted for the words “is a landholder*' 
by Ibid. 

4. The words in brackets were substituted for the word “holds” by, Ibid. 

5. Inserted by paragraph S of Part II, Ibid- 

^ 6. Substituted by paragraph 7 of Pait II, Ibid. 
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(2) Where an}- such propert}', payment.^ or assessments would 
qualify a person if they Jiad been held or made b\ or made on, him solely, 
then, subject to the provisions of Part I of this i^hedule and to any over- 
riding provisions of this Part of this Schedule, one of those persons shall be 
qualified in respect of the property, payment or assessment and that person 
shall be— 

(a) if the property is held, or the payment.', or assessments made, by 
or on a Hindu joint family, the manafjer thereof ; 

(h) if the properly l.s held or the payments or assessments made by 
or on an> other joint famil}', the member thereof aulliorised in that behalf 
by the family themselves: 

(<•) in any other case, the person authorise<l in that behalf by a 
majority of the persons by or on whom the properly is held or the payments 
or as.ses.sments made. 

Nothing in this paragraph affects paragraijh fijur of this Part 
of this Schedule, or the provisions of Part T of this .Schedule relating to 
partners in firms a.ssessed to income-ta.K. 

Interpretation, etc. 

12 fn Tn this .Schedule, in relation to Madras— 

“estate” means an estate as defined in the Madras Estates T.and 
Act, 1908; 

‘ fasli year” means a year ending on the thirtietli <lay of June; 
“landholder” means a per.son owning an estate oi part of an estate 
and includes every person entitled to collect the rent of the whole or part 
of an estate by virtue of any transfer from the owner or his predecessor in 
title or of any order of a competent court, or of any provision of law; 

“rent value” means the value as determined in accordance with the 
provisions of section seventy-nine of the Madras Local Boards Act, 1920, 
with reference to the accounts of the previtKUS fa.sli year or, in any case in 
which it is not possible so to determine the rent value; such value as appears 
to the registration officer to be the rent value; 

“tenant” includes all persons who. whether jjersonally or by an agent, 
(jccupy a house or land under the owner or landholder or intermediate 
landholder, whether or not rent is paid to the owner, landholder or inter¬ 
mediate landholder,, as the case may be, except that it does not include any 
person occupying a house in military or police lines rent free by virtue of 
anv office, service or employment. 

(2) A person who is paying or is liable to pay the rent of a house 
.shall be deemed to occupy it. 

' [(3) References in this Part of this Schedule to. or to taxes payable 
in respert of land or hou.ses relate excusively to land or houses in the 
province.] 

PART ITI. 

Bombay. 

General requirement as to residence. 

1. No person shall be qualified to be included in the electoral roll for 
a territorial constituency unless he satisfies the requirement as to residence 
in relation to that constituency. 


1. Inserted by para 9 of Part Ij of Government of India (Provincial Legis¬ 
lative .Assemblies) Order, 1936. 
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For the purposes of this Part of this Scheduh* a person shrU he 
■deemed to satisfy the requirement as to residence— 

(a) in, relation to a Bombay city constituency, if he has tor i period 
of not less than one hundred and eighty days in the previous financial year 
residetl in a house in the city of Bombay or in the Thai- mahal or the .South 
Salsette taluka; 

(^b) in relation to any other urban constituent. if he has for a period 
of not less than one hundred and eighty days in the }j e\ious financial year 
resided in a house in the constituency or within two miles of die boundary 
thereof : 

fr) in the case of a rural constituency it he has for a period of not 
less than one hundred and eighty days in the previous f nancial ’ ear resided 
in a house in the constituency, or ir a contiguous (.onsliliicncy ot the sann- 
communal description: 

TTovided that a person shall he deemed o sati.sfy the j-ef)uirement as 
to residence in relation to am European or Anglo-Indian territorial consti¬ 
tuency if he has for a peruKl of not less than one huntlred and eighty da\s 
in the previous financial year resided in a htiuse in the TVovince. 

A person is deemed to reside in a ho-use if he sometimes uses it 
as a sleeping place, and a person is not deemed to cease to reside in a house 
merely because he is absent from it or has another dwelling in which he 
resides, if he is at liberty to return to the house at any time and has not 
abandoned his intenstion of returning. 

QmHfications def'cndent on taxation. 

2 . Subject to the provisions of Fart I of this Schedule and to any 
overriding provisions of this Part of this Schedule, a person shall be qualifii d 
to be included in the electoral roll for any territorial constituency, if he was 
assessed during the previous financial year to incnnie-la.\. 

Qualifications dependent on property. 

3. Subject as aforesaid a person shall also be qualified to he included 
ill the electoral roll for any territorial constituency if he- - 

(oi) holds in his own right, or occupies as a tenant, alienated or 
unalienated land or land on talukdari tenure, being land in the 
constituency assessed at, or of the assessable value of. not le.ss than eight 
rupees land revenue; or 

(ft) is the alienee of the right of the Government to the payment of 
rent or land, revenue amounting to not less than eight rupees in respect of 
alienated land in the constituency; or 

(c) is a khot or sharer in a khoti village in the constituency, or a 
sharer in. a bhagdari or narwadari village m the constituency, and is respon¬ 
sible for the payment of not less than eight rupees land revenue; or 

(d) occupies in the constituency as owner or tenant a house or 
building, situate in the city of Bombay or in any municipal borough, 
municipal district, cantonment or notified area, and having at least the 
appropriate value. 

In sub-paragraph (d> of this paragraph, the expression “the appro¬ 
priate value’ ’ means— 

(i) in relation to a house or building situate within the city of 
Bombay, an annual rental value of sixty rupees : 

(ii) in relation to a house or building situate outside the city of 
Bombay but in an area in which a tax is based on the annual rental value of 
houses or buildings, an annual rental value of eighteen rupees; 
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(iii) in relation to any other house or building, a capital value of 
s.even humlred and fifty nupees. 

Educational qualification. 

4. Subject as aforesaid, a persi>n shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is proved in the 
prescribed manner to have passed the matriculation or .school leaving 
examination of the University of Bombay, or an examination prescribed as 
at least equivalent to either of those examinations, or, if it is so prescribed, 
any other pre.scrihed examination, not lower than a vernacular final 
examination. 

Qualificatioji by reasov of scnice in His Majesty’s forces. 

5. .Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a retired', 
pensioned or di.scharged officer, non-commissioned officer or soldier of 
His Majesty’.s regular military forces. 

Additional qualification for zvomcn. 

6. .Subject as aforesaid, a person who is a woman shall also be qualified 
to be included in the electoral roll for any territorial constituency-— 

(a) if she is the pensioned widow or the pensioned mother of a 
person who was an officer, non-commissioned officer or soldier of His 
Majesty’s regular military forces; or 

(h) if she IS shown in the prescribed manner to be literate: or 

(f) if her husband pos.sesses the qualifications requisite for tin 
purposes of this paragraph. 

7. A husband shall not be deemed to possess the qualifications requisite 
for the purposes of the la.st preceding paragraph unless he .satisfies the 
requirement as to residence in relation to the constituency in question, but 
subject as aforesaid a husband shall be deemed to possess the 
.said qualifications if— 

(a) in the previous financial year, he was assessed to income-tax; or 

(b) he is a retired, pensioned or discharged officer, non-commis.sifined 
officer or soldier of His Majesty’s regular military forces; or 

(c) in the constituency he holds in his own right, or o«'cupies as 
tenant, alienated or unalienated land or land on talukdari tenure assessed 
at, or of the assessable value of, not less than sixteen rupees land revenue 
in the Panch-Mahals .sub-division of the Broach and Panch-Mahals district 
or in the "Ratnagiri district, or not less than thirty-two rupees land revenue 
elsewhere; or 

(d) he is the alienee of the right of the Qjvernment to the payment 
of rent or land revenue in respect of alienated land in the constituencx’ 
amounting to not less than sixteen rupees in the Panch-Mahals sub-division 
of the Broach and Panch-Mahals district or in the Ratnagiri di.strict and 
to not less than thirtx -two rupees elsewhere; or 

(^) he is a khot or sharer in a khoti village in the constituency or a 
sharer in a bhagdari or narwadari village in the constituency and, in either 
case, is responsible for the payment, in the Panch-Mahals sub-division of 
the Broach and Panch-Mahals district or in the Ratnagiri district, of not 
less than sixteen rupees land revenue, and, elsewhere, of not less than thirty- 
two rupees land revenue; or 

(/I he occupies as owner or tenant in the constituency a house or 
building situate in the city of Bombay or in a municipal borough, municipal 
di.strict. cantonment or notified area and having at least the appropiate value. 
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Tn sub*paragraph (f) of this paragraph, the expression “appro¬ 
priate A^alue” means--^ 

(i) in relation to a house or building in the city of Ronibay, an annual 
rental vakie of one hundred and twenty rupees; 

(ii) in relation to a house or building in the Panch-Mahals sub¬ 
division of the Broach and Panch-Mahals district or the Ratnagiri district, 
situate in an area in which any tax is based on the annual? rental value o^■ 
houses or buildings, an annual rental value of twenty-four ru|)ees; 

riii) in relation to any other house or building in the Panch-Maha!'' 
sub-division of the Broach and Panch-Mahals district or the Ratnagiri 
district, a capital value of one thousand rupees; 

riv) in relation to a house or building in any other area in which an> 
lax is based on the annual rental value of houses or buildings. ,ni atinuaf 
rental value of thirty-six rupees; and 

(v) in relation to any other house or laiilding. a capital value of oik- 
thoiisand five hundre<l rupees. 

Special qualifiention for scheduh'd caslcs. 

8. Subject as aforesaul a person who is a member of the scheduled 
castes, shall also be qualified to be included in the electoral 
roll ffjr ail} territorial constituency, if either— 

(a) he is shown in the prescribed manner to be literate; or 

ih) he was at any time during the year ending on the thirty-first da} 
of 1 )eci'mber ne.xt preceding the prescribed dale a person actually performing 
in ihe Province the duties of an inferior village office, whether hereditary 
or not; 

Provided that a person who has been dismissed for misconduct and 
has not been re-employed shall not by virtue of sub-paragraph of ihi'S 
paragraph be qualified to be entered in any electoral roll. 

Application mecessary for enrolnuent in certain cases. 

9. No person shall by virtue of paragraph four or of paragraph six 
of this Part of this Schedule be included in the electoral roll for any*’ 
territorial constituency unless application is made in the prescribed manner 
by him or. if it is so prescribed, on his behalf, that he* should be so included : 

Provided that, except in relation to the original preparation of 
electoral rolls and revisions thereof within three years from the commence¬ 
ment of Part TTT of this Act, this paragraph shall, in relation to women 
qualified by virtue of their Ivusbands’ qualifications, have effect only where 
the husband’s qualification is that mentioned in sub-paragraph (b) of 
paragraph seven of this Part of this Schedule. 

Preclusions as to joint property, etc. 

10. (1) Subject to the provisions of this paragraph, any reference in 
this Part of this Schedule to land or other immovable property, or to rent 
or land revenue in respect of alienated land, shall, in relation to any persons 
who ai'e co-sharers in such land, property, rent or land revenue, he construed 
as a reference to the respective shares of those persons. 

f2> Where two or more persons occupy any house, the rental value 
of the house shall, in relation to each of those piersons, be deemed to lie the 
rental value thereof divided by the number of those persons. 

f3) Where property is owned, held or occupied, or payments art- 
made, jointly by, or assessments are made jointly on, the members of a 
joint family, and the property, payments or assessments would qualify a 
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Persian it they had been owned, held, cK’cupied or made by or on him solely, 
Uitn. subject to the provisions of Part 1 of this Schedule and to any over- 
ndinjf provisions of this Part of this Schedule, one member of the famih' 
di.ill be q>ualified in respect of the propei^, payment or assessment, and that 
jierson shall he, in the case of a Hindu joint family, the manager thereof and. 
n other cases, the member authorised in that behalf by the family themselves. 

Save as aforesaid, any property owned, held or occupied, or payments 
made, jointly by, or assessments made jointly on, the members of a joint 
family shall be left out of account for the purposes of this Part of this 
'Schedule. 

t4i Nothing in this paragraph affects the provisions of Part T of this 
Schedule relating to partners in firms assessed to income-tax. 

Interl^utation, etc. 

11. ( n In this Schedule, in relation to Bombay— 

“holder” means a person lawfullj' in possession of land, whether his 
possession is actual or not, and “hold” shall be con.slrued accordingly ; 

■ ‘tenant’’ ntean.s a lessee, whether hohiing under an in.strunient or 
under an oral agreement, and includes a mortgagee of a tenant’s rights with 
])ossession, and. in i elation to a house not .situate in military or police lines, 
.'ilso includes any jierson occupying the house rent-free hy virtue of any office, 
service or employment; 

“ Bombay city constituency’’ mean.s a constituency comprising any pait 
of the city of Bombay. 

( 2) The value of any machinery, furniture or equipment contained in 
or situate upon any' house or building shall not be included in estimating for 
the jiurposes of this Part of this Schedule the rental value or the capital value 
of the hou.se or luiilding. 

(3) In computing for the purposes of this Part of this Schedule the 
a.ssessable value of any land, regard .shall he had to the average rate of 
asse.ssment on a.ssessed land in the .same village or. if there is no such land 
in the same village, the average rate of assessment on as'^C-ssed land in the 
nearest village containing as.se.ssed land. 

PART IV. 


General requirement as to residence. 

1, (1) A person shall not be qualified to be included in the electoral 
roll for any territorial constituency unless he has a place of residence in 
that constituency': 

Provided that— 

ta) in the case of a Calcutta constituency, the provisions of this 
paragraph shall be deemed to be complied with in relation to any person 
if he has a place of residence in Calcutta and a place of business within the 
constituency; 

(b) in the case of a European constituency, the provisions of this 
paragraph shall be deemed to be complied with in relation to any person if 
he is actually employed anywhere in Bengal but is absent from Bengal on 
leave from his employment. 

(2) In this paragraph "a place of residence’’ means a place where a 
person ordinarily and actually resides during the greater part of the year. 



Schedule VI. 


379 


Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and to any 
overriding provisions of this Part of this Schedule, a person 'shall be quali¬ 
fied to be included in the electoral roll for any territorial constituency if 
he— 

(o) has paid before the expiration of the previous year any sum as 
tax under the Bengal Motor Vehicles Tax Act. 1932. in respect of that 
year; or 

(h) was assessed during the previous year to income-lax; or 

(c) was during the previous year entered in the municipal assess¬ 
ment book or licence register, or any other authorised regisier maintained 
by the corporation of Calcutta, as having paid in respect of that year 
either directly or indirectly any sum as consolidated rate, tax or licence fee 
to the corporation; or 

(d) has paid during and in respect of the previous year municipal 
or cantonment taxes or fees of not less than eight annas, or road and public 
works cesses under the Cess Act. 1880, of not less than eight annas, or 
Chaukidari tax under the Village Chaukidari Act, 1870, of not less than 
six annas, or union rate under the Bengal Village Sclf-Covemnient Act, 
1919, of not less than six annas. 

Qualifications 'depemh'nt on property. 

3. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll of any territorial constituency if at any time during 
the previous financial or Bengali year he has oqcupicd by virtue of his em¬ 
ployment a house in the Province the annual valuation of which is not less 
than forty-two rupees. 

In this paragraph “annual valuation” means the annual rental of the 
house as ascertained from any accounts of the employer of the person in 
question which are required by or under any law to be regularly audited 
or. if the annual valuation is not so ascertainable, one-tenth of the annual 
remuneration received by the person in question for the employment by 
virtue of which he occupies it. 

Educatiot^al qualifkotion. 

4. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if be is proved in the 
prescribed manner to have passed the matriculation examination of any 
prescribed university, or an examination prescribed as at least equivalent 
to any such examination, or if it is so prescribed, any other prescribed 
examination, not lower than a final middle school examination. 

Qualification by reason of service In His Majesty’s fort es. 

5. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a retired, pen¬ 
sioned or discharged officer, non-commissioned officer or soldier of His 
Majesty’s regular military forces. 

Additional qualificaitions for women. 

6. Subject as aforesaid, a person who is a woman shall also be qualified 
to be included in the electoral roll for any territorial constituency if she is 
the pensioned widow or the pensioned mother of a person who was an 
officer, non-commissioned officer or soldier of His Majesty’s regular military 
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forces or If her husbal^d possesses the qualifications requisite for the pur- 
{Mses of this paragraph or if she is shown in the prescribed manner to be 
literate: 

Provided that, in relation to the original preparation of electoraf 
rolls and revisions thereof within three years from the commencement ot 
Part III of this Act, this paragraph shall have effect as if the words “or if 
she is shown in the prescribed manner to be literate” were omitted therefrom. 

7. In relation to a Calcutta constituency, a husband shall be deemed 
to possess the qualification.s requisite for the purposes of the last preceding 
paragraph if— 

( a) he was during the previous year entered in the municipal assess¬ 
ment book as the owner and occupier of :iny land or building in Calcutta 
separately numbered and valued for assessment purposes at not less than one 
hundred and fifty rupees per annum, or as the owner or occupier of any 
land or building in Calcutta separately numbered and valued for assessment 
purposes at not less than three hundred rupees per annum and paid during 
that year his share of the consolidated late on the land or building: or 

(h) he has paid during and in respect of the previous year on hi.s 
sole account and in his own name .not less than twenty-four rupees either in 
respect of the taxes levied under Chapter XI, or in respect of the taxes 
levied under Chapter XII, of the Calcutta Municipal Act, 1923; or 

( £■■) his name is entered in the municipal assessment book in respect 
of an)' land or building in Calcutta in respect of which not less than twenty- 
four rupees was paid in the previous year in respect of the consolidated 
rate. 

8. In relation to an urban constituency which is not a Calcutta consti¬ 
tuency, a husband shall be deemed to possess the qualifications requisite 
for the said purposes if, during and in respect of the previous year, he paid, 
in the municipality of Howrah, municipal taxes or fees of not less than 
three rupees, or, in any other municipal area or c^tonment in the Pro¬ 
vince, municipal or cantonment taxes or fees of not less than one rupee,, 
eight annas. 

9. In relation to a rural constituency, a husband shall be deemed to- 
possess the qualifications requisite for the said purposes if, during and in 
respect of the previous year, he paid noteless than one rupee, eight annas in 
respect of municipal taxe.s or fees, or not less than one rupee in res|pect 
of road and public works cesses under the Cess Act, 1880, or not less than 
two rupees in respect of Chaukidari tax under the Village Chaukidari Act, 
1870, or in respect of union rate under the Bengal Village Self-Government 
Act, 1919. 

10. In relation to any territorial constituency, a husband shall be 
deemed to possess the qualifications requisite for the said purposes if he 
either is a retired, pensioned or discharged officer, non-commissioned officer 
or soldier of His Majesty’s regular military forces or was assessed in the 
previous year to income-tax, or paid before the expiration of the previous 
year any sum as tax under the Bengal Motor Vehicles Tax Act, 1932, in 
respect of that year. 

Special provisions as to Darjeeling general constituency. 

11. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any rural general constituency comprising any part 
of the Sadar, Kalimpong and Knrseong sub-divisions of the Darjeeling 
district ii that person either— 
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(a) has paid during and in respect of the previous year rent of not 
less than twenty rupees for any land in the Province situate in a municipal 
area or for any hired building in the Province, or rent of not less than two 
rupees for any land in the Province not situate in a municipal area; or 

(fe) is the wife of a person who, during and in respect of the pre¬ 
vious year, has paid rent of not less than sixty rupee^ for any land in the 
Province situate in a municipal area or for any hired building in the Pro¬ 
vince, or rent of not less than six rupees for any land in the Province not 
situate in a municipal area. 

Application necessary for enrolment in certain cases 

12. No person shall by virtue of paragraph three or paragraph four 
of this Part of this Schedule be included in the electoral roll r f any terri¬ 
torial constituency, unless application is made in the prescribed manner by 
him, or, if it is so prescribed, on his behalf, that he should be so included. 

Special prozHsfions as to Muhammadan women's nmstitHcncy. 

13. No man shall be included in the electoral loll for. or be entitled to 
vote at any election in, any Muhammadan constituency specially formed 
for the election of persons to fill the seats reserverl for women. 

Interpretation etc. 

14. (1) In this Schedule, in relation to Bengal,— 

“Calcutta” means Calcutta as defined in paragraph 11 of section three 
of the Calcutta Municipal Act, 1923; 

“a Calcutta constituency” means, subject to the provisions of this 
paragraph with respect to Anglo-Indian constituencies, ICuropean crjiistitu- 
encies or Indian Christian constituencies a constituency w hich comprises any 
part of Calcutta; 

“previous year” means the previous financial year or the previejus 
Bengali year, whichever is appropriate in the particular case; 

“Bengali year” means a year ending on the last day of the Bengali 
month of Chaitra. 

(2) Notwithstanding anything in this paragraph, an Order in Coun¬ 
cil delimiting territorial constituencies may provide that any Anglo-Indian 
constituency, European constituency or Indian Christian constituency com¬ 
prising any part of Calcutta, shall, for all or any of the purposes of this 
Part of this Schedule, be deemed not to be a Calcutta constituency. 

(3) Where property is held or payments are made jointly by, or 
assessments are made jointly, on, the members of a joint family, the family 
shall be adopted as the unit for deciding whether the requisite qualification 
exists, and if it does exist the person qualified shall be, in the case of a 
Hindu joint family, the manager thereof, and in other cases the member 
authorised in that behalf by the family themselves: 

Provided that this paragraph shall not apply where members of a 
joint family have separate accommodation and separate messing, and in any 
such case any reference in this Part of this Schedule to any property, pay¬ 
ment or assessment shall be construed as a reference to each member’s share 
of that property, payment or assessment. 

PART V. 

The United Provinces. 

Gen'eral requirement as to residence. 

1. (1) A person shall not be qualified to be included in the electoral 

roll for any territorial constituency unless he is resident in the constituency. 
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(2) For the purposes of this Part of this Schedule a person shall be 
deemed to be resident in any area if he ordinarily lives in that area or 
maintains a dwelling-house therein ready'for occupation in which he occa¬ 
sionally dwells. 

Qualifications dependent on taxation. 

2. Subject to the provisions of Part 1 of this Schedule and to an> 
overriding provisions of this Part of this Schedule, a person shall be 
qualified to be inclmled in the electoral roll for any territorial constituency 
if he— 

(aj was assessed during the previous financial >ear to income-tax; 
or 

(b) was, in an area wholly or partly v\ithin the constituency in which 
a municipal tax is in force, assessed in the previous financial year to munici¬ 
pal tax on an income of not less than one hundred and fifty rupee^ per 
annum. 


Qualifications dependent on property. 

3. Subject as aforesaid, a person shall also be qualified to l)e included 
iti the electoral roll for any territorial constituency if he is the owner or 
tenant of a house or building in the constituency the rental value whereof 
is not less than twenty-four rupees per annum 'jor, in the case of a mem¬ 
ber f)f the Scheduled Castes, if he is the owner or tenant of a house or 
building in the constituency the rental value whereof is not less than twelve 
rupees jier annum]. 

4. Subject as aforesaid, a person shall also be qualified to be includefl 
in the electoral roll for any territorial constituency if he—■ 

(o) owns land in the constituency on which land revenue of not less 
than live rupees per annum is payable; or 

(b) owns land in the constituency free of land revenue, if the land 
revenue nominally assessed on the land for determining the amount of 
rates payable in respect of the land, either alone or together with any land 
revenue payable by him as owner of other land in the constituency, amounts 
to not less than five rui>ees per annum; or 

(c) is a tenant of land in the constituency in respect of which rent 
of not less than ten rupees per annum, or rent in kind equivalent to not less, 
than ten rupees per annum, is payable; or 

(d) is an under-proprietor in Oudh of land in the constituency in 
rcsfiect of which under-proprietaiy rent of not less than five rupees per 
annum is payable; or 

(e) in the case of a constituency comprising any part of the Hill 
Pattis of Kumaun, is resident in those Hill Pattis and, in the constituency, 
either is owner of a fee simple estate in those Hill Pattis, or is assessed to 
the payment of land revenue or cesses of any amount in those Hill Pattis, 
or is a Khaikar. 


Educational qualification. 

5. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is proved in the 

i-xamm.-ilioii whuli is prescribed as the equivalent thereof. 


1. Tnsrrtcd by pniu^iauh I .,f 
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Quahification by reason of service in IIis Majesty’s forces 

6. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a retired, pen¬ 
sioned or discharged officer, non-commissioned officer or soldier of His 
Majesty’s regular military forces. 

Special provision as to Shilpkars in the Hill Pattis oj Kumaun 

7. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency comprising aii) part of 
the Hill Pattis of Kumaun if he is a Shilpgar resident in a village in those 
Hill Pattis and is in the prescribed manner selected and designated as their 
representative by the Shilpkar families of that village. 

Additional qualifications for women 

8. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied to be included in the electoral roll for any territorial constituency— 

(o) if she is the pensioned widow or the pensioned mother of a per¬ 
son who was an officer, non-commissioned officer or soldier of His .Majestv- ' 
regular military forces; or 

(h) if she is proved in the prescribed manner to be literate: or 

(c) if her husband possesses the qualifications requisite for the pur¬ 
poses of this paragraph. 

9. Tn relation to any territorial constituency, a husband shall be deemed 
to po.sses.s the qualifications requisite for the purposes of the last preceding 
paragraph if— 

(o) he is the owner or tenant of a hc/usc or building in the consti¬ 
tuency, the rental value whereof is not less than thirty-six rupees per 
luinum; or 

(b) was, in an area in which no house or building tax is in force, 
assessed in the previous year in the constituency to municipal tax on an 
income of not less than two hundred rupees per annum: or 

(c) owns land in the constituency in respect of which land revenue 
amounting to not less than twenty-five rupees per ann'um is payable; or 

{d) owns land in the constituency free of land revenue, if the land 
revenue nominally assessed on the land for determining the amount of rates 
payable in respect thereof, either alone or together with any land revenue 
payable by him as owner in respect of other land in the constituency, 
amounts to not less than twenty-five rupees per annum; or 

(e) is resident in the Hill Pattis of Kumaun and, in the constituency, 
either owns a fee simple estate situate in those Hill Pattis or is assessed to 
the payment of land revenue or cesses of any amount in those Hill Pattis, 
or is a Khaikar; or 

(/) is, in the constituency, a permanent tenure holder or a fixed rate 
tenant as defined in the Agra Tenancy Act, 1926, or an under-proprietor or 
occupancy tenant as defined in the Oudh Rent Act. 1886, and is liable as 
such to rent of not less than twenty-five rupees per annum; or 

(g) holds in the constituency as a tenant, land in respect of which 
a rent of not less than fifty rupees per annum or a rent in kind equivalent 
to not less than fifty rupees per annum is payable; or 

(h) was assessed in the previous financial year to income-tax; or 

(i) is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 
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Application necessary for enrolment in certain cases. 

10. 0) person shall by virtue of paragraph five or sub-paragraph 
( a) or sub-paragraph (b) of paragraph eight of this Part of this Schedule, 
or by virtue of her husband being a retired, pensioned or discharged officer, 
non-commissioned officer or soldier, be included in the electoral roll for any 
territorial constituency unless application iS made in the prescribed manner 
by, or if it is so prescribed, on behalf of, that person, that that person should 
be so included. 

(2) On the preparation of the original electoral roll for any rural 
constituency or on any revision of the electoral roll for a rural constituency 
w ithin three years from the commencement of Part HI of this Act, no per¬ 
son shall by virtue of her husband possessing any of the other qualifications 
requisite for the purposes of the said paragraph eight be included in the 
electoral roll unless application is made in the prescribed manner by her, 
<jr if it is so prescribed, on her behalf, that she should be so included. 

Interpretation, etc. 

11. (1) In this Schedule, in relation to the United Provinces— 

"owner” does not include a mortgagee or a lessee, and "own” shall 

be construed accordingly; 

"tenant” as respects any land in a rural area means a tenant as defined 
in the Kgra Tenancy Act 1926, or the Oudh Rent Act, 1886, as the case 
may be. and does not include a sub-tenant, and as respects any Ivjuse or 
building means a person who occupies it on paymeni of rent, or in the case 
of a house, not situate in military or police lines, a person who occupies it 
rent free by virtue of any office, service or employment; 

"under-proprietor” means an under-proprietor as defined in the Oudh 
Rent Act, 1886; 

"Khaikar” means a person recorded as such in the records of rights 
of land in the Hill Pattis of Kumaun; 

"building” means a building as defined in the United Provinces 
Municipalities Act, 1916; 

"rental value” means the value of a house or building based on the 
amount of annual rent; 

"municipal ta.x.” and "house or building tax,” mean the taxes res- 
pectively known by those names imposed under the United Provinces Muni¬ 
cipalities Act, 1916, the United Provinces Town Areas Act, 1914, and the 
Cantonments Act, 1924; 

"urban area” means a municipality or notified area as defined in sub¬ 
section (9) of section two, and sub-section (2) of section three hundred and 
thirty-seven of the United Provinces Municipalities Act, 1916, or a town 
area as defined in the United Provinces Town Areas Act, 1914, or a can¬ 
tonment ; 

"rural area” means an area which is not an airbaft area. 

(2) Where property is held or payments are made jointly by, or 
assessments are made jointly on, the members of a joint family or joint 
tenancy, the family or tenancy shall be adopted as the unit for deciding 
whether under this Part of this Schedule the requisite qualification exists, 
and if it docs exist, the person qualified shall be, in the case of a joint ITindii 
family, the manager thereof or, if there is no manager, the member nominated 
in that behalf by the majority of the family, and in Other cases the member 
nominated in that behalf by the family or tenancy concerned. 
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Schedule VI. 

PART VI. 

The Punjab. 

General requirements as to residence. 

1. No person shall be qualified to be included in the electoral roll for a 
territorial constituency unless he is resident in the constituency. 

For the purposes of this Part of this .Schedule proof that a person 
owns a family dwelling-hotuse or a share in a family dwelling-house in a 
constituency and that that house has not during the twelve months preced¬ 
ing the prescribed date been let on rent either in whole or in part shall be 
sufficient evidence that that person is resident in the constituency. 

Qualifications dependent on taxation. 

2. Subject to the provisions of Part I of this Schedule and to any 
overriding provisions of this Part of this Schedule, a person shall be quali¬ 
fied to be included in the electoral roll for a territorial constituency if dur¬ 
ing the previous financial year either— 

(o) he was assessed to income-tax, or was in the Province assessed 
in respect of any direct municipal or <lircct cantonment tax to an amount 
of not less than fifty rupees; or 

(fe) he was in the Province assessed to haisiyat or profession tax 
to an amount of not less than two rupees, or, in districts in which no such 
tax exists, to any other direct tax imposed under the Punjab District Boards 
Act to an amount of not less than two rupees. 

Qualifications dependent on property, etc 

3. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he cither— 

(o) is the owner of land in the Province assessed to land revenue of 
not less than five rupees per annum; or 

(b) is a tenant with a right of occupancy as defined in Chapter II of 
the Punjab Tenancy Act, 1887, in respect of land in the Province assessed 
to land revenue of not less than five rupees per annum; or 

(c) is an assignee of land revenue in the Province amounting to not 
less than ten rupees per annum; or 

(d) is a tenant of not Icsss than six acres of iirigated land in the 
constituency, or of not less than twelve acres of unirrigated land in the 
constituency; or 

(e) has throughout the twelve months immediately preceding the 
prescribed date owned immovable property in the Province of the value of 
not less than two thousand rupees or of an annual rental value of not less 
than sixty rupees, not being land assessed to land revenue; or 

(/) has throughout the twelve months preceding the prescribed date 
occupied as tenant in the constituency immovable property of an annual 
rental value of not less than sixty rupees, not being land assessed to land 
revenue; or 

(g) is a zaildar, inamdar, sufedposh or lambardar in the constituency : 

Provided that the provisions of sub-paragraph (d) of this paragraph 
shall be deemed to be complied with in the case of a person who is the tenant 
of both irrigated and un-irrigated land in the constituency if the sum of the 
area of that irrigated land and half the area of that unirrigated land is not 
less than six acres. 

49 
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Educational qualification. 

4. Subject as aforesaid, a person shall also be qualihecl to be included 
in the electoral roll for any territorial constituency if he is proved in the 
prescribed manner to have attained the primary or an equivalent or higher 
educational standard. 

Qualification by reason of serz’ice in His Majesty’s forces.. 

5. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a retired, pen¬ 
sioned or discharged officer, non-commissioned officer or soldier in Ilis 
Majesty’s regular military forces. 

Additional qualification for women. 

6 . .Subject as aforesaid a person who is a woman shall al.so be qualified 
to be included in the electoral roll for any territorial constituency if she is 
the pensioned widow or the pensioned mother of a person who was an officer, 
non-commissioned officer or soldier of His Majesty’s regular military 
forces, or if she is shown in the prescribed manner to be literate or* if her 
husband possesses the qualifications requisite for the purposes of this 
paragraph. 

7. A hu'^band shall be deemed to ijossess the qualifications requisite 
for the purposes of the last preceding paragraph if he cither— 

(a) during the previous financial 5 ear was asse.ssed to income-tax, 
or was assessed in the Province in resipect of any direct municipal or can¬ 
tonment tax to an amount of not less than fifty rupees; or 

(b) is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces; or 

(c) has throughout the twelve months preceding the prescribed date 
owned immovable property in the Province of the value of not loss than 
four thou.?arid rupees or of an annual rental value of not lcs.s than ninety- 
six rupees, not being land assessed to land revenue; or 

(d) has throughout the twelve months preceding the prescrilied date 
occupied as a tenant immovable property in the constituency of an annual 
rental value of not less than ninety-six I'upccs, not being land assessed to 
land revenue; or 

(v) is the owner of land in the Province assessed to land revenue of 
not less than tw'cnty-five rupees jier annum; or 

(/) is the assignee of land revenue in the Province amounting to 
not less than fifty rupees per annum; or 

(,^ 7 ) is a tenant or lessee under the tenns of a lease for a period of 
not less than three years of Crown land in the constituency for which an 
annual rent of not less than twenty-five rupees is payable; or 

(/{) is a tenant with a right of occupancy as defbicd in Chapter II 
of the Punjab Tenancy Act, 1887, in respect of land assessed to land revenue 
of not less than twenty-five rupees per annum: 

Provided that for the purposes of sub-paragraph (g) of this para¬ 
graph, where the amount payable by any tenant or lessee is assessed from 
harvest to harvest, the annual rent payable by him shall be deemed to be 
the annual average of the amounts payable by him in the three years pre¬ 
ceding that in which the prescribed date falls. 
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Special qualification for scheduled castes. 

8. Subject as aforesaid a person who is a member of the scheduled 
castes shall also be qualified to be included in the electoral roll for any 
territorial constituency if he either— 

(а) is shown in the prescribed manner to be literate; or 

(б) has throughout the twelve months preceding the prescribed date 
owned immovable property in the Province of a value of not less than fifty 
rupees, not being land assessed to land revenue, or has throughout that 
period owned malba of a house in the Province of not less than that value; 
or 

(c) has, throughout the twelve months preceding the prescribed date, 
occupied as tenant immovable property in the constituency of an annual 
rental value of not less than thirty-six rupees. 

Application necessary for enrolment in certain cases. 

9. No person shall, by virtue of paragraph four, paragraph six or sub 
paragraph (a) of paragraph eight of this Pa it of this Schedule, be included 
in the electoral roll for any territorial constituency unless application is 
made by him in the prescribed manner that he shouUi be so included. 

Interpretalion, etc. 

10. (1) In this Schedule, in relation to the Punjab— 

“annual rental value” in relation to immovable property means the 
amount for which the property together tvith its appurtenances and furni¬ 
ture, if any, is actually let, or may reasonably be expected to let, from year 
to year; 

“land revenue” means land revenue as defined in fub-scction (6) of 
section three of the Punjab Land Revenue Act, 1887, and, in the case 
of fluctuating land revenue or land revenue assessed on land subject to river 
action, the annual amount thereof shall be taken to be the average amount 
of land revenue paid during the three agricultural years preceding that in 
which the prescribed date falls; 

“land records” means attested records of rights or attested annual 
records of rights maintained under Chapter IV of the Punjab Land Reve¬ 
nue Act, 1887, and includes an order finally sanctioning a mutation duly 
passed under that Chapter; 

“agricultural year” means a year ending on the thirtieth day of 
September; 

“owner” docs not include a mortgagee; 

“tenant” in relation to agricultural land means a tenant as defined 
in the Punjab Tenancy Act, 1887, and in relation to other property means 
a person who holds that property by lease and is, or, but for a special con¬ 
tract, would be, liable to pay rent therefor, and in relation to a house not 
situate in military or police lines includes any person occupying the house 
rent free by virtue of any office, service or employment; 

“zaildar,” “inamdar,” “sufedposh” and “lambardar” mean respec¬ 
tively persons appointed as such in accordance with rules for the time 
being in force under the Punjab Land Revenue Act, 1887, and do not in¬ 
clude a substitute appointed temporarily for any such person. 

(2) In computing for the purposes of this Part of this Schedule the 
period during which a person has owned any immovable property, any 
period during which it was owned by a person from whom he derives title by 
inheritance shall be taken into account. 
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(3) Any reference to immovable property, not being land assessed 
to land revenue, includes a reference to any building situated on land 
assessed to land revenue. 

(4) Where property is held or payments are made by, or assess¬ 
ments are made on, the members of a Hindu joint family, and the res¬ 
pective shares of the members of the family are not specified in the land 
records or in any municipal or cantonment record or in a decree of a civil 
court, as the case may be, the family shall be adopted as the unit for decid¬ 
ing whether the requisite qualification exists, and, if it does exist, the 
person qualified shall be the manager of the family. 

(5) Subject to the provisions of the last preceding sub-paragraph, 
any reference in this Schedule to land a.ssesscd to land revenue, to other 
immovable property, to a tenancy or lease of land assessed to land revenue 
or to assigned land revenue shall, in relation to any persons who are co- 
sharers in such land, property, tenancy or lease, or land reven'ue, be con¬ 
strued as a reference to the respective shares of those persons: 

Provided that the share of any person under the age of twenty-one 
years shall, if his father is alive and a co-sharcr, be deemed to be added 
to the share of his father, and, if his father is dead and his eldest surviving 
brother is a co-sharer, be deemed to be added to the share of that brother. 

(6) Not more than one person shall be qualified in respect of the 
occupation of a building occupied in common by two or more persons and 
any question which of those persons is to be qualified sh.all l)e determined 
in the prescribed manner. 

PART VIT. 

Bihar. 

Geneml requirement as to residence. 

1. (1) No person shall be qualified to be included in the electoral roll 
for a territorial constituency unless he resides in the constituency. 

(2) A person shall be decme<l to reside within a constituency if he 
ordinarily lives therein, or has his family dwelling therein which he occa¬ 
sionally occupies, or maintains therein a dwelling-house ready for occupa¬ 
tion which he occasionally occupies. 

Qualifications dependent on taxation. 

2. Subject to the provisions of Part 1 of this Schedule and to any 
overriding provisions of this Part of this Schedule, a person shall be quali¬ 
fied to be included in the electoral roll for a territorial constituency if he was 
assessed during the previous financial year to income-tax or was, in the 
previous financial year, assessed to an aggregate amount of not less than 
one rupee eight annas in respect of municipal tax or is assessed, otherwise 
than in the Santal Parganas, to chatikidari tax of an annual amount of not 
less than nine annas’, or, in the ca.se of a member of thef Scheduled Castes, 
of an annual amount of not less than six annas]: 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the commencement of 
Part HI of this Act, this paragraph shall have effect as if there were 
substituted for the reference to nine annas a reference to twelve annas. 


1. Inserted by Para. 7 of Part VII of the Goveitnnient of India 
Legislative Assemblies) Order, 1936. 
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QucUificaiions dependent on property. 

3. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll of any territorial constituency if he either— 

(а) occupies land or buildings situate in the notified area of Jamshed¬ 
pur in respect of which he is liable to pay an antral rent of not less than 
twenty-four rupees; or 

(б) holds land in the Province, not situated in the notified area of 
Jamshedpur or an area in which municipal tax or chaukidari tax is levied, 
for which he is liable to pay a rent of not less than six rupees per annum 
or a local cess of not less than three annas: 

Provided that in relation to land within the Santal Parganas this 
paragraph shall have eflfect as if there were substituted for the reference 
to six rupees, in relation to the original preparation of electoral rolls and 
revisions thereof within three years from the commencement of Part III 
of this Act, a reference to five rupees, and thereafter a reference to three 
rupees eight annas. 

Educational qualification. 

4. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is proved, in the 
prescribed manner, to have passed the matriculation examination of any 
prescribed university or an examination prescribed as at least equivalent to 
any such examination or, if it is so prescribed, any othef prescribed exami¬ 
nation not lower than a final middle school examination. 

Qualification by reason of service in Jlis Majestys forces. 

5. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a retired, pen¬ 
sioned or discharged officer, non-commissioned otficer or soldier of Ilis 
Majesty’s regular military forces. 

Additional qualification for wo-men. 

6. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied to be included in the electoral roll for any territorial constituency if she 
is the pensioned widow or pensioned mother of a person who was an officer, 
non-commissioned officer or soldier of His Majesty's regular military forces, 
or if her husband possesses the qualifications requisite for the purposes of 
this paragraph, or if she is shown in the prescribed manner to be literate: 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the commencement of 
Part III of this Act, this paragraph shall have effect as if the words “or if 
she is shown in the prescribed manner to be literate” were omitted there¬ 
from. 

7. A husband shall be deemed to possess the qualifications requisite 
for the purposes of the last preceding paragraph if— 

(а) in the previous financial year he was assessed to income-tax; or 

(б) he is a retired, j^nsioned or discharged officer, non-commis¬ 
sioned officer or soldier of His Majesty's regular military forces; or 

(c) he was in the previous financial year assessed in the Province to 
an aggregate amount of not less than three rupees in respect of municipal 
tax; or 

(d) he is assessed in the Province, otherwise than in the Santal Par¬ 
ganas, to an annual sum of not less than two rupees eight annas in respect 
of chaukidari tax; or 
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(e) he occupies land or buildings situate in the notified area of 
Jamshedpur in respect of which he is liable to pay rent of not less than 
one hundred and forty-four rupees per annum; or 

(/) he holds land in the Province, not situated in the notified area 
of Jamshedpur or an area in which nfunicipal tax or chaukidari tax is 
levied, in respect of which he is liable to pay rent of not less than twenty- 
four rupees per annum or a local cess of not less than twelve annas. 

Special provisions as to Muhammadan women*s constituency. 

8. No man shall be included in the electoral roll for, or be entitled 
to vote at any election in, any Muhammadan constituency specially formed 
for the election of a person to fill the seat reserved for women. 

Interpretation, etc. 

9. (1) In this Schedule, in relation to Bihar— 

"municipal tax” means a tax or rate levied in a municipality con¬ 
stituted under the Bihar and Orissa Municipal Act, 1922, in an area in 
respect of which a notification has issued 'under section three hundred and 
eighty-eight of that Act, or in a cantonment, or in the area administered by 
the Patna Administration Committee; 

"chaukidari tax” means any tax levied under the Village Chaukidari 
Act, 1870, the Chota Nagpur Rural Police Act, 1914, or section thirty of 
the Bihar and Orissa Village Administration Act, 1922. 

r2) Where property is held or payments are made jointly by, or 
assessments are made jointly on, the members of a joint family, the family 
shall he adopted as the unit for deciding w'hether the requisite qualification 
exists and, if it does exist, the person qualified shall be, in the case of a 
Hindu joint family, the manager thereof, and in other cases the member 
authorised in that behalf by the family themselves. 

(3) Where property is held or payments arc made jointly by, or 
assessments arc made jointly on, persons other than the members of a 
joint family, all such persons shall be regarded as a single person for decid¬ 
ing whether the requisite qualification exists, and if it docs exist, then, 
subject to the provisions of Part I of this Schedule and to any overriding 
provisions of this Part of this Schedule, one and one only of those persons 
shall be qualified and the person to be qualified shall be selected in the 
prescribed manner. 

PART VIII. 

The Central Provinces and Berar. 

General requirements as to residence. 

1. (1) No person shall be qualified to be included in the electoral roll 

for a territorial constituency unless, in the case of a rural constituency, he 
has a place of residence in the constituency, and, in the case of an urban 
constituency, he has a place of residence in, or within two miles from the 
boundary of, the constituency. 

(2) For the purposes of this Part of this Schedule a person shall be 
deemed to have a place of residence in an area if and only if he either— 
(a) has actually dwelt in a house within the area for not less than 
one hundred and eighty days in the aggregate during the previous financial 
year; or 

{b) he has maintained a house within the area for an aggregate 
period of not less than one hundred and eighty days during that year as a 
dwelling for himself in charge of his dependants or servants, and has 
visited that house during that year. 
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Qualifications dependent upon taxation. 

2. Subject to the provisions of Part I of this Schedule and to any 
overriding provisions of this Part of this Schedule, a person 'ihall be quali¬ 
fied to be included in the electoral roll for a territorial constituency if in the 
previous financial year he either— 

(o) was assessed to income tax; 

(6) was, in an urban area in the Province in which a municipal tax 
based on haisiyat is imposed, assessed to such a lax on a haisiyat of not less 
than seventy-five rupees. 

Qualifications dependent on property, etc. 

3. Subject as aforesaid, a person shall also be qualified to 1 e included 
in the electoral roll of a territorial constituency if he either— 

(o) holds, in the Central Provinces, as a proprietor or thekadar, 
an estate or mahal the land revenue or kamil jama of which is not less than 
two rupees; or 

(&) holds, in the Central Provinces, as a propriclor or thekadar in 
proprietary right, sir land or khudkasht, or, as a malik makbuza, raiyat or 
tenant, agricultural land, being sir land, khudkasht or agricultural land, the 
assessed or assessable land revenue or the rent of which is not less than two 
rupees; or 

(c) holds, in r>erar, in other than tenancy right, agricultural land 
of which the assessed or assessable land revenue is not less than two 
rupees; or 

(d) is, in an urban area in the Province, the owner or tenant of a 
building, the annual rental value of which is not less than six rupees; or 

(e) is a watandar patel or a watandar patwari holding office, or a 
registered deshmukh or deshpandia or a lambardar. 

Educational qualification. 

4. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is proved, in the 
prescribed manner, to have passed an examination which qualifies for ad¬ 
mission to a course of study for a degree of the Nagpur University, or an 
examination prescribed as at least equivalent thereto, or, if it is so pre¬ 
scribed, any other prescribed examination not low'er than a final middle 
school examination: 

Provided that, in relation to a constituency in Berar, the foregoing 
provisions of this paragraph shall be deemed to be complied with in rela¬ 
tion to any person if he is proved in the prescribed manner to have! passed 
any examination in the State of Hyderabad prescribed as at least equivalent 
to an examination the passing of which qualifies persons under those 
provisions. 

Qualification by reason of service in Ilis Majesty’s forces and the 
forces of His Exalted Highness the Nizam of Hyderabad. 

5. (1) Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he is a 
retired, pensioned or discharged officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces. 

(2) Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency in Berar if he 
is a retired, pensioned or discharged officer, non-commissioned officer or 
soldier of the regular forces of His Exalted Highness the Nizam of Hydera- 
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bad, or a retired, pensioned or discharged officer or man of the Hyderabad 
State Police. 

Additional qualification for women. 

6. (1) Subject as aforesaid, a person who is a woman shall also be 
qualified to be included in the electoral roll for any territorial constituency— 

(а) if she is the pensioned w'idow or pensioned mother of a person 
who was an officer, non-commissioned officer or soldier of His Majesty’s 
regular militaiy forces; or 

(б) if she is proved in the prescribed manner to be literate or to be 
the holder of a primary school certificate; or 

(c) if her husband possesses the qualifications requisite for the pur¬ 
poses of this paragraph. 

(2) Subject as aforesaid, a person who is a woman shall also be 
qualified to be included in the electoral roll for any territorial constituency 
in Berar if she is the pensioned widow or pensioned mother of a person 
who was an officer, non-commissioned officer or soldier of the regular forces 
of His Exalted Highness the Nizam of Hyderabad, or an officer or man 
of the Hyderabad State Police. 

7. (1) A husband shall l)e deemed to jx^ssess the qualifications re¬ 
quisite for the purpose of the last preceding paragraph if he either— 

(a) is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces; or 

(b) holds, in the Central Provinces, as a proprietor or thekadar, an 
estate or mahal the land revenue or kamil jama of which is not less than 
thirty-five rupees; or 

(c) holds, in the Central Provinces, as a proprietor or thekadar in 
proprietary right, sir land or khudkasht, or as a malik makbuza, raiyat or 
tenant, agricultural land, being sir land, khudkasht or agricult'ural land, the 
assessed or assessable land revenue or rent of which is not less than thirty- 
five rupees; or 

(d) holds, in Berar, in other than tenancy right, agricultural land 
of which the assessed or assessable land revenue is not less than thirty-five 
rupees; or 

(e) is, in an urban area, the owner or tenant of a building of which 
the annual rental value is not less than thirty-six rupees; or 

(/) was, in an urban area in wffiich a municipal tax based on haisiyat 
is imposed, assessed in the previous financial year to such a tax on a haisiyat 
of not less than four hundred rupees. 

(2) In relation to any territorial constituency in Berar, a husband 
shall also be deemed to possess the qualifications requisite for the purposes 
of the last preceding paragraph if he is a retired, pensioned or discharged 
officer, non-commissioned officer or soldier of the regular forces of His 
Exalted Highness the Nizam of Hyderabad, or a retired, pensioned or 
discharged officer or man of the Hyderabad State Police. 

Additional qualification for members of scheduled cmtes\. 

8. Subject as aforesaid, a member of a scheduled caste shall also be 
qualified to be included in the electoral roll for any territorial constituency 
if he is a kotwar, a jaglia, or a village mahar holding* office. 

Application necessary for enrolment in certain cases. 

9. No person shall, by virtue of paragraph four of this Part of this 
Schedule, or by virtue of being a pensioned widow or mother, or of being 
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literate or the holder of a primary school certificate, or of being the wife 
of an officer, non-commissioned officer, soldier or man of any force, be 
included in the electoral roll for any territorial constituency unless applica¬ 
tion is made in the prescribed manner by him or, if it is so prescribed, on 
his behalf, that he should be so included. 

Interpretation, etc. 

10. (1) In this Schedule, in relation to the Central I’rovinces and 

Berar— 

“building” means any structure or enclosure, whether used as a 
human dwelling or otherwise, and includes a part of a building; 

“estate,” “mahal,” “malik makbuza,” “kamil jama,” “sir land” and 
“khudkasht” have the meanings respectively assigned to them in section two 
of the Central Provinces Land Revenue Act, 1917; 

“estate or mahal” includes a part of an estate ora mahal; 
“lambardar” means a lambardar appointed under the provisions of 
the Central Provinces Land Revenue Act, 1917; 

"land revenue” means land revenue as defined in section fifty-six of 
the Central Provinces Land Revenue Act, 1917, and in section forty-nine 
of the Berar Land Revenue Code, 1928; 

’ [“municipal tax” means a tax imposed under the provisions of the 
Central Provinces Municipalities Act. 1922. or of that Act, as appointed to 
Berar] 

“propx'ietor” includes an inferior proprietor and a plot proprietor, 
])ut docs not include a transferee of proprietary’ rights in possession, or a 
mortgagee with possession; 

“raiyat” means the holder of a survey number as defined in sub-sec¬ 
tion (18) of section two of the Central Provinces Land Revenue Act, 1917, 
and inclu<les the holder of land recorded in the land records maintained by 
the Provincial Government as milkiyat sarkar; 

“registered deshmukh or deshpandia” means a person, being a desh- 
mukh or deshpandia, whose name is recorded in the registers of political 
pensions maintained by the Deputy Commissioners in Berar as the holder 
of a pension or share of a pension; 

“rental value,” in relation to immovable property, means the amount 
for which the property, together with its appurtenances and furniture, if any, 
is actually let, or may reasonably be expected to be let. from year to year; 

“tenant,” in relation to agricultural land, means a tenant as defined 
in sub-section (11) of section two of the Central Provinces Tenancy Act, 
1920, but does not include a sub-tenant, and in relation to a house not situate 
in military or police lines includes any person occupying the house rent 
free by virtue of any office, service or employment; 

“thekadar” includes a gaontia and a protected headman; 

“hold” in relation to land or an estate or mahal, means to be recorded 
in the records maintained under Chapter V of the Central Provinces Land 
Revenue Act, 1917, or Chapter X of the Berar I.and Revenue Code, 1928, 
or, in the case of the Melghat Taluq of the Amraoti District, in the land 
records prescribed by the Provincial Government, as the person in possession 
of the land, estate or mahal; 

1. Inserted by paragraph 4 of Part VIII of the Government dC India (Pr 
ial Legislative Assemblies) Ordter, 1936. 

SO 
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"urban area” means a municipality, notified area or cantonment, and 
includes the Government gun carriage factory estate at Jubbulpore and any 
prescribed railway settlements; 

“watandar patcl” and "watandar patwari” mean respectively a patel 
and a patwari appointed under section five of the Berar Patels and Patwaris 
Law, 1900. 

(2) For the purposes of this Part of this Schedule ante-alienation 
tenants as defined in section seventy-two of the Berar Land Revenue Code, 
1928, and section forty of the Berar Alienated Villages Tenancy Law, 1921, 
permanent tenants as defined in section forty-seven of the Berar Alienated 
Villages Tenancy Law, 1921, and tenants of antiquity as defined in section 
seventy-three of the Berar I^nd Revenue Code, 1928, shall be deemed to 
hold agricultural land in other than tenancy right. 

(3) Subject to the provisions of the next succeeding sub-paragraph, 
the provisions of this Part of this Schedule shall have effect in relation to 
any persons who are co-sharers in, or in a tenancy or lease of, land or other 
immovable property as if the respective shares of those persons in the land, 
property, tenancy or lease were held separately. 

(4) Where property is held or payments are made jointly by the 
members of a j»jint family or a tax is assessed jointly on the members of 
a joint family, the family shall be adopted as the unit for deciding whether 
the requisite qualification exists and if it does exist, the person qualifie<l 
shall 1)C, in tl»e case of a Hindu joint family, the manager ihercfff, and 
in other cases the member authori.sed in that behalf by the famil}' them¬ 
selves. 

(5) Any reference in this Part of this Schedule to a retired, pen¬ 
sioned or discharged officer or man of the Hyderabad State Police shall be 
deemed not to include a reference to any person who has been dismissed or 
discharged from the police for disciplinary reasons. 

PART IX. 

Assam. 

General rcqmrctnent as lo residence. 

1. No person shall be qualified to be included in the electoral roll for 
a territorial constituency unless he has a place of residence in the consti¬ 
tuency, and a person shall be deemed to have a place of residence in a 
constituency if he ordinarily lives in the constituency or has his family 
dwelling place in the constituency and occasionally occupies it: 

Provided that in relation to the European constituency the provisions 
of this paragraph shall be deemed to be complied with in relation to any 
person if he is actually employed anywhere in Assam but is absent from 
Assam on leave from his employment. 

Qualifications defiendent on taxation, 

2. Subject to the provisions of Part I of this Schedule and to any 
overriding provisions of this Part of thiA Schedule, a person shall be quali¬ 
fied to be included in the electoral roll for any territorial constituency if, 
in the previous financial year, he either— 

(o) was assessed to income-tax; or 

(b) was in the constituency assessed in respect of municipal or can¬ 
tonment rates or taxes to an aggregate amount of not less than two rupees 
or, in the Sylhet municipality, of not less than one rupee eight annas, or to a 
tax of not less than one rupee in a Small Town, or, in the district of Sylhet, 
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the district of Cachar or the district of Goalpara, to a tax of not less than 
^ight annas under the Village Chaukidari Act, 1870. 

Qualifications dependent on property. 

3. Subject as aforesaid, a person shall also be qualified to 1 c included 
in the electoral roll for any territorial constituency if in the constituency, 
he either— 

(o) is the owner of land the land revenue on which has been assessed 
or is assessable at not less than seven rupees eight annas per annum; or 

(h) is liable to pay a local rate of not less than right annas per 
annum; or 

(c) throughout the previous financial or previous Bengali year held 
from a landlord land in any of the following districts, that is to say, Lak- 
himpur, Sibsagar, Darrang, Nowgong or Kamrup, or in the Garo Hills, and 
paid to the landlord rent to the value of not less than seven rupees eight 
annas in respect of that land; 

Provided that for the purposes of this paragraph land situate, and 
local rates levied, in the districts of Sylhet, Cachar and Goalpara shall be 
left out of account. 

Educational qualification. 

4. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is proved in the 
prescribed manner to have passed the middle school leaving certificate 
examination or any other examination prescril>ed as at least equivalent 
thereto. 

Qualification by reason of service in Ilis Majesty’s forC.es 

5. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a retired, pen¬ 
sioned or discharged officer, non-commissioned officer, or soldier of His 
Majesty’s regular military forces or the Assam Rifles. 

Additional qualification for women. 

6. Subject as aforesaid, a person who is a w’oman shall also be quali¬ 
fied to be included in the electoral roll for any territorial constituency if 
she is the pensioned widow or pensioned mother of a person who was an 
officer, non-commissioned officer or soldier of His Majesty’s regular military 
forces or the Assam Rifles, or if she is proved in the prescribed manner to 
be literate, or if her husband possesses the qualifications requisite for the 
purposes of this paragraph. 

7. A husband shall be deemed to possess the qualifications requisite 
for the purposes of the last preceding paragraph if he— 

(a) is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces or the Assam 
Rifles; or 

(&) was in the previous financial year assessed to income-tax; or 

(c) was in the previous financial year assessed in the constituency 
in respect of municipal or cantonment rates or taxes— 

(i) in the Nowgong municipality, to not less than two rupees; or 

(ii) in the Sylhet m'unicipality, to not less than one rupee eight 
annas; or 

(iii) elsewhere in the Province, to not less than three rupees; or 

(<f) was in the constituency assessed in the previous financial year 

to a tax of not less than one rupee in a Small Town ; or 
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(^) was in the constituency assessed in the previous f 
in the district of Sylhet, the district of Cachar or 

a lax of not less than one rupee under the Village Chaukidari Act, 187 , 

(/) elsewhere than in the said districts, is the owner of land m the 
constituency, the land revenue on which has been assessed or is assessable 
at not less than fifteen rupees per annum; or 

(ff) is liable to pay a local rate in the constituency of not less than 
one rupee per annum. 


Application necessary for enrolment in certain Ctases. 

8. No person shall, by virtue of paragraph six of this Part of this 
Schedule, be included in the electoral roll for any territorial constituency 
unless application is made in the prescribed manner by her, or, if it is so 
prescribed, on her behalf, that she should be so included: 

Provided that, except in relation to the original preparation of elec¬ 
toral rolls and revisions thereof within three years from the commence¬ 
ment of Part III of this Act, this paragraph shall, in relation to women 
qualified by virtue of their husbands’ qualifications, have effect only where 
the husband’s qualification is that mentioned in sub-paragraph (o) of para¬ 
graph seven of this Part of this Schedule. 

Special provisions as to seat reserved for zvomen. 

9. The following provisions shall have effect in relation to any consti¬ 
tuency specially formed for the election of persons to fill the seat reserved 
for women- - 


(a) no man shall be included in the electoral roll for the consti¬ 
tuency, or be entitled to vote at any election therein; 

^[Special provisions as to Shillong. 

9-A. In the case of any territorial constituency comprising any part 
of Shillong, any reference in this Part of this Schedule to “the constituency"^ 
shall be construed as including a reference to so much of the areas under 
the jurisdiction of Shillong Municipal Board and the Shillong Cantonment 
Authority as is not part of British India, and any reference to municipal or 
cantonment rates or taxes shall be construed as including a reference to any 
such rales or taxes assessed by or paid to that Board or that Authority in 
the exercise of any jurisdiction exercised by them in relation to areas out¬ 
side British India.] 

Special provisions as to hackzvard areas and backzmrd tribes. 

10. No person who is entitled to vote in the election of a person to fill 
any of the scats to be fille<l by representatives of backward areas or backward 
tribes, or is entitled to be included in the electoral roll for any constituency 
formed for the purpose of filling any such seat, shall be included in the 
electoral roll for any territorial constituency in the Province, other than any 
constituency specially formed for the election of persons to fill the seat 
reserved for women. 


Interpretation, etc. 

11. (1) In this Schedule, in relation to Assam— 

“Small Town’’ means a notified area constituted under Chapter XII 
of the Assam Municipal Act I of 1923; 

1. Sub-paragraph (ft) of paragraph 9 was omitted by paragraph S of Part IX of 
the Government of India (Provincial Legislative Assemblies) Order, 1936. 

2. Inserted by ibid. 
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“Bengali year” means a year ending on the last day of the I’.engali 
month of Chaitra; 

“local rate” means the local rate assessed under the Assam Local 
Rates Regulation, 1879; 

“landlord” means a person under whom another person holds land 
immediately, but does not include the Government; 

“rent” includes rent in kind or partly in kind. 

(2) Where property is held or payments an. made jointly by, or 
assessments are made jointly on, the members of a joint family, the family 
shall be adopted as the unit for deciding whether the necessary qualifica¬ 
tion exists, and if it does exist the person qualified shall be, in the case of a 
Hindu joint family, the manager thereof, and in other cases the member 
authorised in that behalf by the family themselves: 

Provided that any other member of any such family shall also be 
qualified if the proportion of the joint properly, payment or assessment 
which corresponds with his share therein would be sufficient for him to be 
qualified if he held it separately. 

PART X. 

The North West Frontier Province 
General requirement as to residence. 

1. No person shall be qualified to be included in the electoral roll for 
any territorial constituency unless he is resident in the constituency. 

For the purposes of this Part of this Schedule proof that a person 
or, in the case of a woman, her husband owns a family dwelling-house or a 
share in a family dwelling-house in a constituency and that that house has 
not during the twelve months preceding the prescribed date been let on 
rent either in whole or in part shall be sufficient evidence that that person 
is resident in the constituency. 

Qualifications dependent on taxation. 

2. Subject to the provisions of Part I of this Schedule and to any 
overriding provisions of this Part of this Schedule, a person shall be quali¬ 
fied to be included in the electoral roll for any territorial constituency if 
during the previous financial year, he was either— 

(а) assessed to income-tax; or 

(б) assessed in the Province in respect of any direct municipal or 
cantonment tax to an amount of not less than fifty rupees; or 

(c) in the case of a rural constituency, assessed to district board tax 
of not less than two rupees. 

Qualifications dependent on rights in property, etc. 

3. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if, in the Province, he 
either— 

(a) owned throughout the twelve months preceding the prescribed 
date immovable property of the value of not less than six hundred rupees, 
not being land assessed to land revenue; or 

(b) has for the twelve months preceding the prescribed date occu¬ 
pied as a tenant immovable property of an annual rental value of not less 
than forty-eight rupees, not being land assessed to land revenue; or 

(c) is the owner of not less than six acres irrigated land or not less 
than twelve acres unirrig^ted land or of land assessed to land revenue of 
not less than five rupees per annum; or 
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((/) is the assignee of land revenue amountingr to not less than ten 
rupees per annum; or ^ 

(e) has been for the whole of the preceding fash year the tenant ot 
not less than six acres of irrigated land or not less than twelve acres un¬ 
irrigated land; or 

(/) is a zailtlar, inamdar or lambardar; 

Provided that for the purposes of sub-paragraph (t) and sub-para¬ 
graph (e) of this paragraph a person shall be deemed to own or, as the 
case may be, to have been the tenant of, at least six acres of irrigated land 
if he owns, or, as the case may be, was the tenant of, irrigated and unirrigated 
land and the sum of the area of that irrigated land and half the area of 
that unirrigaled land is not less than six acres. 

Educational qualification. 

4. Subject as aforesaid, a person shall also be qualified to be included— 

(a) in the electoral roll for any urban constituency, if he is prov¬ 
ed in the prescribed manner to have passed a middle school examination 
or any other e.xamination prescribed as at least equivalent to that examina- 
tion; 

( b') in the electoral roll for a rural constituency, if he is proved in the 
prescribed manner to have passed the primary (fourth class) examination 
or any other ex'^mination prescribed as at least equivalent to that examination. 

Qualificalton hy^ reason of service in His Majesty’s forces. 

5. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a ixjtired, pen¬ 
sioned or discharged officer, non-commissioned officer or soldier of His 
Majest}’’s regular military forces. 

Additional quafification for women. 

6. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied t(j be included in the electoral roll for any territorial constituency if she 
Is the pensioned widow or the pensioned mother of a person who was an 
officer, non-commissifmed officer or soldier of His Majesty’s regular military 
forces, or if her husband possesses the qualifications requisite for the pur¬ 
poses of this paiagraph or if she is shown in the prescribed manner to be 
literate: 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the commencement of 
Part 111 of this Act, this paragraph shall have effect as if the words “or if 
she is shown in the prescribed manner to be literate” were omitted 
therefrom. 

7. A husband shall be deemed to possess the qualificatio.ns requisite 
for the purposes of the last preceding paragraph if either— 

(a) he is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces; or 

(b) he has an Income of at least forty rupees per month; or 

(c) he was during the previous financial year assessed to Income- 
tax; or 

(rf) in relation to an urban constituency, he was, during the pre¬ 
vious financial year, assessed in the Province in respect of any direct muni¬ 
cipal or cantonment tax to an amount of not less than fifty rupees; or 

(c) in relation to a rural constituency, he was during the preceding 
financial year, assessed in the Province in respect of any cess, rate or tax 
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to an amount of not less than four rupees per annuni payable to the district 
board; or 

(/) he owned throughout the twelve months preceding the prescribed 
date immovable property in the Province of the value of not less than six 
hundred rupees, not being land assessed to land revenue; or 

{g) he occupied as a tenant throughout the twelve months preceding 
the prescribed date immovable property in the Province of an annual rental 
value of not less than forty-eight rupees, not being land assessed to land 
revenue; or 

(h) he is the owner of land in the Province assessed to land revenue 
of not less than ten rupees per annum; or 

({) he is an assignee of land revenue in the Province am lunling to 
not less than twenty rupees per annum; or 

(;') he is a tenant or lessee, under the terms of a written lease for a 
period of not less than three years, of land in the Pro\inc»* assessed to land 
revenue of not less than ten rupees per annum; or 

(k) he is a tenant with a right of occupancy, as defined in Chapter 
JI of the Punjab Tenancy Act, 1^7, in respect of land in the Province 
assessed to land revenue of not less than ten rupees per annum. 

Application necessary for enrohnent in certain cases 

8. Mo person shall, by virtue of paragraph four or paragraph six of 
this ]iart of this Schedule, he included in the electoral roll for any territorial 
constituency unless application is made by him in the prescribed manner 
that he should be so included. 

Interpretation, etc. 

9. (1) In this Schedule, in relation to the Xorth-W'est Frontier 
Province— 

"annual rental value,” in relation to immovable properly, means the 
amount fur which the property, together with its appurtenances and furni¬ 
ture, if any, is actually let, or may reasonably be expected to be let, from 
year to ) ear; 

“fasli year” means a year ending on the thirtieth day of September; 
“land revenue” means land revenue as defined in sub-section (6) of 
section 3 of the Punjab Land Revenue Act, 1887, and in the case of 
tluctuating land revenue or land revenue assessed on land subject to river 
action, the annual amount thereof shall be taken to be the average amount 
paid during the three years preceding the prescribed dale; 

“zaildar,” “inamdar” and “lambardar” mean respectively persons 
appointed as such in accordance with rules for the time being in force under 
the Punjab Land Revenue Act, 1887, and do not include a substitute ap¬ 
pointed temporarily for any such person ; 

"tenant” in relation to agricultural land means a tenant as defined 
in the Punjab Tenancy Act, 1887, and in relation to other properly, means 
a person who holds that property by lease and is, or, but for a special con¬ 
tract, would be, liable to pay rent therefor, and in relation to a house not 
situate in military or police lines includes any person occupying the house 
rent free by virtue of any office, service or employment. 

(2) In computing for the purposes of this Part of this Schedule the 
period during which a person has owned any immovable property, any 
period during which it was owned by a person from whom he derives title 
by inheritance shall be taken into account. 
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(3) Any reference to immovable properly, not being land assessed 

to land revenue, Includes a reference to any building situated on land 
^tssessed to land revenue. , ■ ■ u 

(4) Where property is held or payments are made jointly by, or 
assessments are made jointly on, the members of a joint family, the family 
shall be adopted as the unit for deciding whether the requisite qualification 
exists and, if it docs exist, the person qualified shall be, in the case of a 
Hindu joint family the manager thereof, and in the other cases the mem¬ 
ber authorised in that behalf by the family themselves. 

(5) Subject to the provisions of the last preceding sub-paragraph, 
any reference in this Schedule to land assessed to land revenue, to other 
immovable property, to a tenancy or lease of land assessed to land revenue 
or to assigned land revenue, shall, in relation to any persons who are co- 
sharers in such land, property, tenancy or lease, or land revenue, be con¬ 
strued as a reference to the respective shares of those persons: 

Provided that the share of any person under the age of twenty-one 
years shall, if his father is alive and a co-sharer, be deemed to be added 
to the share of his father, and, if his father is dead and his eldest surviv¬ 
ing brother is a co-sharer, be deemed to be added to the share of that 
brother. 


PART XI. 

Oris.sa. 

General requirements as to residence. 

1. No person shall be qualified to be included in the electoral roll for 
a territorial constituency unless he is resident in the constituency, and a 
person shall be deemed to be resident within a constituency if he ordinarily 
lives therein or has his family dwelling therein which he occasionally 
occupies, or maintains therein a dwelling-house ready for occupation which 
he occasionally occupies. 

Qualifications applicable to all territorial constituencies. 

2. Subject to the provisions of Part I of this Schedule and to any over¬ 
riding provisions of this Part of this Schedule, a per.son shall be qualified to 
be induded in the clectoml roll for any territorial constituency if in the 
previous financial year he was assessed to income-tax, or was assessed to 
an aggregate amount of not less than one rupee, eight annas, in respect 
<if municipal taxes. 

3. Subject as afore.said, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is proved, in the 
prescribed manner, to have passed the matriculation examination of any 
prescribed university or an examination prescribed as at least equivalent to 
any such examination, or, if it is so prescribed, any other prescribed exami¬ 
nation not lower than a final middle school examination. 

4. .Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a retired, pensioned 
or discharged officer, non-commissionerl officer or soldier of His Majesty's 
regular militaiy^ forces. 


Ill Part XI of the Sixth .Schedule to the Art, References to the Vizapapatam 
District, the .suh-division of -Xn^iil and Khondmals sub-division shall be construed 
as referem-es to the Korapiit district; the Angul district and the Khondimals district 
respectively. Insertixl by paragraph 4 of Pait XI of the Government of India (Pro- 
\incial Lcgislati\c A'^sembhes) Order, 1936. 
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5. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied to be included in the electoral roll for any territorial constituenc> — 

(а) if she is the pensioned widow or pensioned mother of a person 
who was an officer, non-commissioned officer or soldier of His Majesty’s 
regular military forces; or 

(б) if her husband either is a retired, pensioned o* discharged officei, 
non-commissioned officer or soldier of His Majesty’s regular military forces, 
or in the previous financial year was assessed t<> income-tax or to an 
aggregate sum of not less than three rupees in respect of municipal taxes; 
or 

(c) if she is shown in the prescribed manner to be literate: 

Provided that, in relation to the original preparation electoral 
rolls and revisions thereof within th’-ee years from the commencement of 
Part IIT of this Act, this paragraph shall have effect as if sub-paragraph 
(c) were omitted therefrom. 

Special provisions as to the districts of Cuttack, Puri, Ralasore 
and the sub-division of Angul. 

6. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for a constituency situated wholly or partly in the dis¬ 
tricts of Cuttack, Puri and Balasore and the sub-division of Angul if he 
either— 

(a) is assessed to chaukidari tax of an annual amount of not less 
than nine annas '[, in the case of a member of the Scheduled Castes, of not 
less than six annas;] or 

(fe) holds land in the Province, not situated in a municipality or an 
area in which chaukidari tax is levied, for which he is liable to pay rent 
or land revenue of not less than two rupees per annum or a local cess of 
not less than one anna; 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the commencement of 
Part III of this Act, this paragraph shall have effect as if there were substi¬ 
tuted for the reference to nine annas a reference to twelve annas. 

7. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied to be included in the electoral roll for any such constituency as is men¬ 
tioned in the last preceding paragraph if she is the wife of any person who 
either— 

(o) is asssessed to chaukidari tax of an annual amount of not less 
than two rupees eight annas; or 

(b) holds land in the Province, not situated in a municipality or in 
an area in which chaukidari tax is levied, for which he is liable to pay rent 
or land revenue of not less than sixteen rupees per annum or local cess of 
not less than eight annas. 

Special provisions as to the dutricts of Ganjam and Vkagapatam 
and the KhondmaJs sub-division. 

8. Subject as aforesaid, a person, not being a member of a backward 
tribe, shall also be qualified to be included in the electoral roll for a consti¬ 
tuency situated wholly or partly in the districts of Ganjam and Vizagapatam 
or in the Khondmals sub-division— 


1. Inserted by paragraph 7 of Part XI of the Government of India (Provincial 
Legislative Assemblies) Order, 1936. 

51 
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(a) if in either of those districts or in that sub-division he holds 
land, not situate in a municipality, in respect of vVhich he is liable to pay 
rent or land revenue of not less than two rupees per annum; or 

'[(b) if he is a member of the scheduled castes, and is a village ser¬ 
vant, whether hereditary or not; or; and] 

(c) without prejudice to the generality of the foregoing provisions, 
if, being a woman, she is the wife of a person who in either of those dis¬ 
tricts or in that sub-division holds land, not situate in a municipality, in 
respect of which he is liable to pay rent or land revenue of not less than 
sixteen rupees per annum. 

Special provision as to the district of Sombalpur. 

9. Subject as aforesaid, a person shall be qualified to be included in 
the electoral roll for any constituency situated wholly or partly in the dis¬ 
trict of Sambalpur if, in that district, he either— 

(a) holds land, not situated in a municipality or a sanitation area, 
for which he is liable to pay rent or land revenue of not less than one 
rupee per annum or village cess of not less than one anna; or 

(b) is in occupation of a house for which he is liable to pay rent of 
not less than six rupees per annum, not being a house in a municipality or 
sanitation area; or 

(c) is assessed to an annual tax of at least twelve annas under the 
Central Provinces Sanitation Act, 1902, or the Central Prpvinces Village 
Sanitation and Public Management Act, 1920; or 

(d) is a village servant holding office as a jhankar, ganda, kotwar, 
jagalia or mahar, and holds land recorded in the record-of-rights as service 
land: 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the commencement of 
Part III of this Act, this paragraph shall have effect as if for the references 
in sub-paragraph (a) thereof to one rupee and one anna there were substi¬ 
tuted respectively references to two rupees and two aimas. 

10. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied to be included in the electoral roll for a constituency situated wholly 
or partly in the district of Sambalpur if she is the wife of a person who, 
in that district, either— 

(a) holds land not situated in a municipality or a sanitation area, 
for which he is liable to pay rent or land revenue of not less than sixteen 
rupees per annum or village cess of not less than eight annas; or 

(b) is in occupation of a house for which he is liable to pay an 
annual rent of not less than thirty rupees, not being a house in a munici¬ 
pality or sanitation area; or 

(c) is assessed to an annual tax of not less than ten rupees under 
the Central Provinces Sanitation Act, 1902, or the Central Provinces 
Village Sanitation and Public Management Act, 1920. 

Interpretation, etc. 

11. (1) In this Schedule, in relation to Orissa— 

“backward tribe” has the same meaning as in the Fifth Schedule to 
this Act; 


1. Inserted by para. 7 of Part XI of Government of Indian (Provincial Legisla¬ 
tive As.scmbHes) Order. 1936. 
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“municipality” means an area constituted a municipality under the 
Bihar and Orissa Municipal Act, 1922, or the Madras District Municipalities 
Act, 1920, or an area in respect of which a notification has issued under 
section three hundred and eighty-eight of the Bihar and Orissa Municipal 
Act, 1922; 

“municipal tax” means a tax or rate levied in a niunicipality; 

“sanitation area” means an area administered under the Central Pro¬ 
vinces Village Sanitation Act, 1902, or the Central Provinces Village Sani¬ 
tation and Public Management Act, 1920; 

“chaukidari tax” means a tax levied under the Village Chaukidari 
Act, 1870, under section thirty of the Bihar and Orissa Village Adminis¬ 
tration Act, 1922, or under section forty-seven of the Angul Laws Regu¬ 
lation, 1913. 

(2) Where property is held or payments are niadr; jointly by, or 
assessments made jointly on. the members of a joint family, the family shall 
be adopted as the unit for deciding whether the requisite qualification 
exists, and if it does exist the person qualified shall be, in the case of a 
Hindu joint family, the manager thereof, and in other cases the member 
authorised in that behalf by the family themselves. 

(3) Where property is held or payments are made jointly by, or 
assessments are made jointly on, persons other than the members of a joint 
family, all such persons shall be regarded as a single person for deciding 
whether the requisite qualification exists, and if it does exist, then, subject 
to the provisions of Part I of this Schedule and to any overriding provi¬ 
sions of this Part of this Schedule one and one only of those persons shall 
be qualified, and the persons to be qualified shall be selected in the prescribed 
manner. 

PART XIL 

Sind. 

General reqteirement as to residents. 

1. No person shall be qualified to be included in the electoral roll for a 
territorial constituency unless he satisfies the requirement as to residence in 
relation to that constituency. 

For the purposes of this Part of this Schedule a person shall be 
deemed to satisfy the requirement as to residence— 

(a) in relation to an urban constituency, if he has for a period of 
not less than one hundred and eighty days in the previous financial year 
resided in a house in the constituency or within two miles of the boundary 
thereof; 

{b) in the case of a rural constituency, if he has for a period of not 
less than one hundred and eighty days in the previous financial year resided 
in a house in the constituency or in a contiguous constituency of the same 
communal description; 

Provided that a person shall be deemed to satisfy the requirement 
as to residence in relation to any European territorial constituency if he has, 
for a period of not less than one hundred and eighty days in the previous 
financial year, resided in a house in the Province. 

A person is deemed to reside in a house if he sometimes uses it as: 
a sleeping place, and a person is not deemed to cease to reside in a house 
merely because he is absent from it, or has another dwelling in which he- 
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resides, if he is at liberty to return to the house at any time and has not 
abandoned his intention of returning. 

Qualifications depettdent on taxation. 

2. Subject to the provisions of Part I of this Schedule, and to any 
overriding provisions of this part of this schedule, a person shall be qualified 
to be included in the electoral roll for any territorial constituency, if he was 
assessed during the previous financial year to income-tax. 

Qualifications dependent on property. 

3. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he— 

(o) holds in his own right or occupies as a permanent tenant or as 
a lessee from the Government alienated or unalienated land in the consti¬ 
tuency on which, in any one of the five revenue years preceding that in which 
the prescribed date falls, an assessment of not less than eight rupees land 
revenue has been paid, or would have been paid if the land had not been 
alienated; or 

(b) cultivates as a llari 'lor (Kcupies as a tenant] alienated or 
unalienated land in the constituency on which in the revenue year preceding 
that in which the prescribed date falls an as.sessment of not less than sixteen 
rupees land revenue has been leviable, or w«)uld have been leviable if 
the land had not been alienated; or 

(f) is the alienee of the right of the Government to the payment of 
rent or land revenue amounting to not less than eight rupees in respect 
of alienated land in the constituency; or 

(d) occupies as owner or tenant in the constituency a house or build¬ 
ing situate in the city of Karachi or in any municipal borough, municipal 
district, cantonment or notified area, and having at least the appropriate 
value. 

Where land is cultivated by more than one Uari, only one Hari for 
every sixteen rupees of land revenue shall be treated as qualified under sub- 
paragraph (6) of this paragraph in respect of that land, and any question 
which of several Haris .shall be treated as qualified under this paragraph 
in respect of any land shall be determined in the prescribed manner. 

In sub-paragraph (rf) of this paragraph, the expression “the ap¬ 
propriate value” means— 

(i) in relation to a house or building situate within the city of 
Karachi, an annual rental value of thirty rupees; 

(ii) in relation to a house or building situate outside the city of 
Karachi but in an area in which a tax is based on the annual rental value of 
houses fvr buildings, an annual rental value of eighteen rupees; 

(iii) in relation to any other house or building, a capital value of 
seven hundred and fifty rupees. - 

Educational qualification. 

4. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is proved in the 
prescribed manner to have passed the matriculation or school leaving exami- 
nation of the un i versity of B ombay or an exa mination prescribed as at least 

1. Inserted by para 6 of Part XII of the Government of Indian (I'ruvincial 
Legislative Assemblies) Order, 1936. 
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equivalent to either of those examinations or, if it is so prescribed, any other 
prescribed examination, not being lower than a vernacular final examination. 

Qualification by reason of service in His Majesty’s forces. 

5. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency if he is a retired, pen¬ 
sioned or discharged officer, non-commissioned officer or soldier of His 
Majesty’s regular military forces. 

Additional qualification for women. 

6. Subject as aforesaid, a person who i*? a woman shall also be qualified 
to be included in the electoral roll for any territorial constituency, if she 
is the pensioned widow or the pensioned mother of a person who was an 
officer, non-commissioned officer or soldier of His Majesty’s regular militar)’^ 
forces, or if she is proved in the prescribed manner to be literate, or if her 
husband possesses the qualifications requisite for the purposes of this para¬ 
graph. 

7. A husband shall not be deemed to possess the qualifications requi¬ 
site for the purposes of the last preceding paragraph unless he satisfies the 
requirement as to residence in relation to the constituency in question, 
but subject as aforesaiil a husband shall be deemed to iwssess the said 
qualifications if he— 

(a) was in the previous financial year assessed to income-tax; or 

(b) is a retired, pensioned or discharged officer, non-commissioned 
officer, or soldier of His Majesty’s regular military forces; or 

(c) holds in his own right or occupies as a permanent tenant or as 
a lessee from the Government alienated or unalienated lar.d in the consti¬ 
tuency on which, in any one of the five revenue years preceding that in which 
the prescribed date falls, an assessment of land revenue amounting, in the 
Upper Sind Frontier district, to not less than sixteen rupees, and, elsewhere, 
to not less than thirty-two rupees, has been paid, or would have been paid 
if the land had not been alienated; or 

(d) is the alienee of the right of the Government to the payment of 
rent or land revenue in respect of alienated land in the constituency, amount¬ 
ing, in the Upper Sind Frontier district, to not less than sixteen rupees, and, 
elsewhere, to not less than thirty-two rupees; or 

(e") occupies as owner or tenant in the constituency a house or build¬ 
ing situate in the city of Karachi or in a municipal borough, municipal dis¬ 
trict, cantonment or notified area, and having at least the appropriate value. 

In sub-paragraph (^) of this paragraph, the expression "appropriate 
value’’ means— 

(i) in relation to a house or building within the city of Karachi, an 
annual rental value of sixty rupees ; 

(ii) in relation to a house or building situate in any other area in 
which any tax is based on the annual rental value of houses of buildings, 
an annual rental value of thirty-six rupees; and 

(iii) in relation to any other house or building, a capital value of 
one thousand five hundred rupees. 

Application necessary for enrolment in certain cases. 

8. No person shall by virtue of paragraph four or paragraph six of 
this Part of this Schedule be included in the electoral roll for any terri¬ 
torial constituency unless application is made in the prescribed manner by 
him. or, if it is so prescribed, on his behalf that he should be so included. 
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Provisions as to joint property, etc. 

9. (1') Subject to the provisions of this paragraph, any reference in 
this Part of this Schedule to land or other immovable property, or to rent or 
land revenue in respect of alienated land, shall, in relation to any persons 
who are co-sharers in such land, property, rent or land revenue, be construed 
as a reference to the respective ^ares of those persons. 

(2) Where two or more persons occupy any house, the rental value 
of the house shall, in relation to each of those per.sons, be deemed to be the 
rental value thereof divided by the number of those persons. 

(3^ Where property is owned, held or occupied, or payments are 
made, jointly by, or assessments are made jointly on. the members of a joint 
family, and the property, payments or a.ssessments would qualify a person 
if they liad been owned, held, occupied or made by or on him solely, then, 
subject to the provisions of Part T of this Schedule and to any overriding 
provisions of this Part of this Schedule, one member of the family shall be 
qualified in respect of the property, payment or as.sessment, and that person 
shall be, in the case of a Hindu joint family, the manager thereof and in 
i>thcr cases the member authorised in that behalf b} the family themselves. 

Save as aforesaid any property owned, held or occupied or payments 
made lointly by, or assessments made jointly on, the members of a joint 
family, shall bi ieft out of account for the purposes of this Part of this 
.Schedule 

(4) Nothing in this paragraph affects the luovisions of Part I of 
this .Schedule relating to partners in firms assessed to income-tax of the 
provisions of this Part of this Schedule relating to Haris. 

Interpretation, etc. 

10. (1") In this Schedule, in relation to Sind— 

“tenant” means a lessee whether holding under an Instrument or 
under an oral agreement, and includes a mortgagee of a tenant's rights with 
possession, and, in relation to a house not situate in military or police lines, 
also includes any person occupying the house rent free by virtue of any 
office, service or employment; 

“holder” means a person lawfully in possession of land, whether 
his ixjssession is actual or not, and “hold” shall be construed accordingly. 

(3) The value of any machinery, furniture or equipment contained 
in or situate upon house or building shall not be included in estimating for 
the purposes of this Part any of this Schedule the rental value or the capital 
value of the house or building. 

(31 In computing for the |xirposes of this Part of this Schedule the 
assessable value of any land, regard shall be had to the average rate of 
assessmem on assessed land in the same village or, if there is no such land 
m the same village, the average rate of assessment on assessed land in the 
nearest village containing asse.ssed land. 

NOTES. 

Mr. Butler explaining the schedule stated in Parliament. 

“In the original Memorandum which accompanied the Bill as introduced the 
Government said that it was proposed to regulate the franchise in India by Order-in- 
Council, but a sa\ing phrase was in the Memorandtim to say that if there were a 
request for the franchise to be scheduled the Government would do their best to 
comply with that request. It has since become clear to us that there is a desire that 
the franchise should be scheduled to the Bill, and in response to a request that we 
have decided to schedule the franchise. 
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The general findings of the Franchise Committee have been included in this 
Schedule. The Franchise Committee decided to extend the Indian franchise to a 
certain level. Their detailed recommendations were considered by the Joint 

Select Committee. In certain respects the Joint Select Committee toned up women’s 
franchise, which had been slightly reduced in the White Paper which h.ul come in 
between the Report of the Franchise Committee and the Report of the Joint 

Select Committee. 

This Schedule relates solely to the franchise for territorial constituencies; it docs 
not include the franchise for Provincial upper Houscsi for example, or for electoral 
colleges, or the arrangements for all the special interests. The reason for that is 
that for some time, in fact for a long time, ever since the report of the Franchise 

Committee, it has been acknowledged that there should be a commission to delimit 

the constituencies in India, and, in particular, to delimit the constituencies for 
special interests. (i>r now the Privincial Legislative Council Order in Council and 
Provincial Legislative Assembly Order in Council.) {Par. Deh. Vol. 301, Col 1671 
Et. Sq.) 

“A franchise is the measure of political power which you are giving to a parti¬ 
cular portion of the population and the Government arc certain, after the investi¬ 
gations that have been made, that we have done the best with this franchise to do 
lustice to all the interests in the ctiuntry. We think that we have, for instance, 
reformed a defect in the present franchise in that it is already loaded in favour of 
the towns. We think that in our present franchise we have got over that difficulty, 
and have done greater justice to the country in India, seeing that India has so 
predominantly an agricultural population. We believe that no section of the popu¬ 
lation will be found, after these franchise proposals have been carefully examined, 
to have been left without a proper means of expressing its own views and opinions. 
That is the reason for the vote, and we believe that, if the vote given under this 
Schedule is intelligently used, it will enable every section of the population to achieve 
it.s desires under the new Constitution.” 

“Conditions differ in different Provinces, and therefore it has been wise on the 
part of the Franchise Committee at this stage, to follow a particular scheme according 
to the conditions in a particular Province. 

The basis of the franchise, therefore, follows the conditions in Particular Pro¬ 
vinces. It is important, w'hen framing a franchise at a certain level, to require 
uniformity upon which the franchise may be said to be fair. In some Provinces 
the franchise has been based upon land revenue. In the Punjab, where there is a 
land revenue, the franchise has been based upon it. In Madras, however, where 
there is an elaborate system of local taxation, the franchise, on the recommendation 
of the original ^ladras Franchise Committee, is based upon local taxation. 

In some Provinces where there is a permanent settlement it has not been 
possible to base the franchise on the land revenue, and therefore, as in Bihar, it has 
been necessarj' to base the franchise on some form of local taxation.’’ (Ibid, Col 1674 

“The general gross electorate will be in the neighbourhood of 35,000,000. 
That figure will be made up of about 29,000,000 men and about 6,000,000 women. 

The percentage of the, total electorate to the total population is just under 14 per 
cent, and the percentage of the total electorate to the total adult population is 27 per 
cent. The percentage of the total male electorate to the total adult male population 
will be about 43 per cent. (Ibid, Col 1680.') 


SEVENTH SCHEDUI.E. 

[Ss. 100 & 104] 

LEGISI^ATIVE LISTS. 

List I. 

Federal Legislative List. 

1. His Majesty’s naval, military and air forces borne on the Indian 
establishment and any other armed force raised in India by the Crown, not 
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being forces raised for employment in Indian States or military or armed 
police maintained by Provincial Governments; any anned forces which are 
not forces of His Majesty, but are attached to or operating with 
any of His Majesty’s naval, military or air forces borne on the Indian 
establishment; central intelligence bureau; preventive detention in British 
India for reasons of State connected with defence, e.vtenial affairs, or the 
discharge of the functions of the Crown in its relations with Indian States. 

NOTES. 

For the (listriliution of Power in respect of the matters mentioned in these 
lists among the Provinces and the Federation, see mites to S. 100. As regards the 
Indian Slates which ‘accede’ to tin- Federation the power of the Federal Legislature 
IS restricted to the subjects which in their Instrument of Accession they designate a> 
those on which the Federal Legislature ma\ maka laws for the State. It is expected 
th.at the States would generallj' concede to the Fefleral Legislature powers to legislate 
in regard to tin Ist L*! items of the list T. SVe mrtes to S. 6. 

The enumeration of subjects in these lists have been as exhaustive as possible 
and Sir Samuel Hoare stated in Parliament as far as human ingenuity could go no 
subject that could lie thought of had been omitted. Advantage has also been t.iken 
of the several decisions which have been rendered on the scope of the 
enumerated subjects in the several Constitutions and the language has been carefully 
adopted to get rid of the controversies which have risen elsewhere. 

Item 1 .—As to the scope of the power, see S. 99 (2) (e) and S. 105. ante. 

“nefence” is not included a.^ a Legislative subject. ('/. S. 91 (7), British North 
America Act. :uid .S 51 (v*i). Commonwealth of Australia Acl. Vide notes to 
S. 102, ante- 

2. Naval, military and air force works: local self-government in 
cantonment areas (not lieing cantonment areas of Intlian State troop-s), the 
regulation of house accommodation in such areas, anil, within British India, 
the delimitation of .such areas. 

NOTES. 

Item 2 ,—f f. item 10 of thus list. If the property vested in the Federation is 
used for the purposes specified in this item it is not suliject to Pioviiicial Legislation 
at all, 

3. I'ilxteinal affairs; the implementing of treaties and agreements with 
other countries; extradition, including the surrender of criminals and accused 
persons to parts fit His Majesty's dominions outside India. 

NOTF..S. 

Item 3 —Implementing of Treaties and agreements with other countries— 
including, it w'oukl seem, the Dominions. The scope of this power is however res¬ 
tricted hy S. 106. 

4. Ecclesiastical affairs, including louropean cemeteries. 

5. Currency, coinage and legal tender. 

NOTES. 

Item 5. —Cf. S. .SI (.rii). Commonwealth of Australia Act, which read with 
S. IIS makes coinage and currency an exclusively Federal subject and .‘s. 91 (14), 
British North America Act. 

6. Public debt of the Federation. 

NOTES. 

Hem 6 .—^For the power of the Federal legislature to impose limits on bcurrowiiig, 
see S. 162. ante. Borrowing is an executive function and as executive power is 
co-extensive under S. 8 wdth the power to make laws it is included as a legislative 
subject. Cf. S. 51 (if). Commonwealth of Australia Act and S. 91 (4), British 
North America Act. 
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7. Posts and telegraphs, including telephones, wireless, broadcasting, 
and other like forms of communication; Post Office Savings Bank. 

NOTES. 

Jtcm 7 —Wireless broadcasting and other like forms of communication, l/. S. 51 
{v), Commonwealth of Australia Act—"Telegraph ami other like sen ices". On 
the subject of Wireless broadcasting, see S. 129, ante. 

8. Federal Public Services and Federal Public Service Commi.ssion. 

9. Federal pensions, that is to say, pensions payable by the Federation 
or out of Federal revenues. 

10. Works, lands and buildings vested in, or in the possession of. 
Ilis ]\fajesty for the purposes of the Federation fiiot being naval, militarx 
or air force works), but, as regards property situate in a Province, subject 
always to provincial legislation, save in so far as T'ederal law otheru ise 
provides, and, as regards property in a Federated .State held by virtue of 
any lease or agreement with that State, subject to the terms of 
that lease or agreement 

NOTES. 

Item 10- —iS’cc luites to Ss. 127 and 172, ante. 

11 The Imperial Library, the Indian Museum, the Imperial War 
Moiseum, the Victoria Memorial, and any similar in.stitution controlled oi 
financed by the Federation. 

12. Federal agencies and institutes for the following purposes, that 
is to sax', for research, for professional or technical training, or for the pro- 
motion of .special studies. 

13. The Benares Hindu University and the Aligarh Muslim I'niversity. 

NOTES. 

Item 13 .—Notwithsltanding that 'Edmcationi' is a Proxincial Subject the Univer¬ 
sities have been held to fall under item 3,3 of this list and where the affiliated 
cfdlcgi's of any unixersity arc nut all situated within the area of an “Unit", as for 
uist.inct the Madras University, they haxe been held to fall under cxclusi\c Federal 
Jurisdiction. .Sec Adaptation Order in Council relative to the several Unucr-ity 
Acts. 

14. The Survey of India, the Geological, Botanical and Zoological 
Surveys of India; Federal meteorological organisations. 

15. Ancient and historical monuments; arclueological sites and remains. 

16. Census. 

17. Admission into, and emigration and expulsion from. India, in¬ 
cluding in relation thereto the regulation of the movements in India of 
persons who are not British subjects domiciled in India, subjects of any 
Federated State, or British subjects domiciled in the United Kingdom: 
pilgrimages to places beyond India. 

NOTES. 

Item 17 .—^An alien friend has no legal right enforceable by action to enter 
British territory. Musgro^'e Chung Teeong Tt/y, (1891) A.C. 272. 

18. Port quarantine; seamen's and marine hospitals, and hospital? 
connected with port quarantine. 

19. Import and export across customs frontiers as defined In the 
Federal (kivernment. 

52 
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20. Federal railway; the regulation of all railways other than minor 
railways in respect of safety, maximum ami minimum rates and fares, 
station and service terminal charges, interchange of traffic and the respon¬ 
sibility of railway, administrations as carriers of gOf)ds and passengers; the 
regulation of minor railways in respect of safety and the responsibility of 
the administrations of such railways as carriers of goods and passengers. 

21. Maritime shipping and navigation, including shipping and 
navigation on tidal waters; Admiralty jurisdiction. 

22. Major ports, that is to say, the declaration and delimitation of 
such ports, and the constitution and powers of Port ..Authorities therein. 

23. Fishing and fisheries beyond territorial waters. 

NOTES. 

Item 23—Scc notes to S. 99, ante. 

Cf. .S. SI (.r), Commonwealth oif Au^traHa Act. “Ei.sheries in Australian Waters 
beyond territorial limits”. 

The power would extend to the enactment of regulations as to tlie manner, time 
and place of fishing, measures for the protection and preservation of fish and for 
preventing waste or destruction of fish. It would not. extend to the buying or selling 
of fish by the federation. Cf. Attorney Cr(%eral for Canada v. A. G- for British 
Cohmtbui, (1930) A C. 111. 

24. Aircraft .tnd air navigation; the provision of aerodromes; regu¬ 
lation and organisation of air traffic and of aerodromes. 

25. T-ighthouses, including lightships, beacons and either provision for 
the safety of shipping and aircraft. 

NOTES. 

26. Carriage of passengers and goods b> sea or by air. 

27. Copyright, inventions, designs, trademarks and merchandise marks. 

28. Cheques, bills of e.xchange, promissorv notes and other like 
instruments. 

NOTES. 

Item 28. — Quaere: Whether the Provincial Legislatures can fix the rales of 
interest that might be stipulated for in the documents specified in this section by 
virtue of the entry relating to “muncylemliiig” in item 27 of List II. 

29. Arms; firearms; ammunition. 

30. Explosives. 

31. Opium, so far as regards eTiltivation and manufacture, or sale 
for export. 

32. Petroleum and other liquids and substances declared by Federal 
law to be dangerously inflammable, so far as regarels possession, storage 
and transport. 

33. Corporations, that is to say, the incorporation, regulation and 
winding-up of trading corporaticwis, including banking, insurance and 
financial corporations, but not including corporations owned or controlled 
by a Federate<l State and carrying on business only within that State or co¬ 
operative societies, and of corporations, whether trading or not, with objects 
not confined to one unit. 

34. Development of industries, where development under Federal 
control is declared by Federal law to be expedient in the public interest. 



SCHFJJULE VII. 


411 


35. Regoilation of labour and safety in mines and oilfields. 

36. Regulation of mines and oilfields and mineral development to the 
extent to which such regulation and development under Federal cfmtrol is 
ileclared by Federal law to be expedient in the public interest. 

NOTES. 

Item 35.—In the Bill as drafted “mines and mineral development” was a Provin¬ 
cial subject. During the Committee sjtage the subjects were transferred to list (1) on 
the ground; “We think it right that the regulation of labour and safety in mines should 
be a central subject. There is a technical department which deals with this matter. It 
is a thing which requires uniformity. The staff is small, but it would had to the un¬ 
necessary expense if every Province had to ha\e its own technical staff. Apart from 
the fact, it is desirable that there should be uniformity in. dealing wiih this very 
important matter with regard to the regulation of labour and safety in mines”. 

Item 36.—If there is inaction at the Centre the Provinces can go ahead with th- ir 
own regulations and developments, but to the extent to which the Centre desires and 
ileclares by law that there shall be central regulations and control, then the suliject 
comes out of the purely restricted Provincial liild and necomes a subject of control 
at the Centre {Par. Dch., P’ol. ?0l. Cols. 1451-2 ) 

37. The law of insurance, except as respects in.surance undertaken by 
a Federated State, and the regulation ot the conduct of insurance business, 
except as respects business undertaken b> a Federated State; Government 
insurance, except so far as undertaken by a Federated State, or, by virtue 
of any entr)' in the Provincial Legislative List or the Concurrent Legislative 
List, by a Province. 

38. Ranking, that is to sa>, the conduct of banking business by cor¬ 
porations other than corporations owned or controlled by a Federated State 
and carrying on business only within that State. 

39. Extension of the powers and jurisdiction of members of a police 
force belonging to any part of Rritish India to any area in another Governor’s 
l^rovince or Chief Commissioner's Province, but not so as to enable the 
police of one part to exercise powers and jurisdiction elsewhere without 
the consent of the Government of the Province or the Chief Commissioner, 
as the case may be; extension of the powers and jurisdiction of members of a 
police force belonging to any unit to railway areas outside that unit. 

NOTES. 

Item 39.—-“This deals with the powers of the Federal Legislature to extend the 
powers and jurisdiction of members of a police force belonging to any part of British 
India, and which deals! also with the position where it may be desired to extend the 
powers of a police force in a State to a railway area outside that State. The position 
is that if you have a single railw'ay system, there is an adiantage in having a single 
police area in connection with it. Suppose the line of a railway owned by a State 
goes for 20 or 30 miles outside the boundaries of that State into British India, it is 
convenient that there should be power to enable the police jurisdiction, of the 
State to extend along its own railway, although actually it is running in British 
territory. There is a power the other way that laws may be made extending the 
powers of the police force in British India to railway areas and to other areas in 
another Governor’s Province or a Chief Commissioner’s Province in British India.” 
{Par. Deb., Vol. 301. C<^s. 1470-71.) 

40. Elections to the Federal Legislature, subject to the provisions of 
this ,Act and of any Order in Council made thereunder. 

41. The salaries of the Federal Ministers, of the President and Vice- 
President of the Council of State and of the Speaker and 
Deputy Speaker of the Federal Assembly; the salaries, allowances 
and privileges of the members of the Federal Legislature; and, to such 
extent as is expressly authorised by Part II of this Act, the punishment of 
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persons who refuse to give evklence or protiuce documents before Committees 
of the Legislature. 

42. Offences against laws with respect to any of the matters in this 

list. 

43. Inquiries and statistics for the purposes of any of the matters in 
this list. 

44. Duties of custom, including export duties. 

45. Duties of excise on tobacco and other goods manufactured or 
produced in India except— 

('O) alcoholic liquors for human consumption; 

(b) opium, Indian hemp and other narcotic drugs and narcotics, 
non-narcotic drugs; 

(c) medicinal and toilet preparation containing alcohol, or any 
substance included in sub-paragraph {b) of this entry. 

NOTES. 

Item 45; Hxdxf .—“A mere licence to sell or carrj- on business, vinconncctcfl 
with production imposed merely with respect to sale of goods as existing articles of 
trade and commerce independently of local production, is not a duty of excise. Nor 
IS such a llcenoe, though indirectly connected with production or manufacture au excise 
dutv if it be retmUiiive atid not a form of taxation*'. (H'ynesi. Legislative and 
exeiutii'c /iwcrr in /histraha, P- 3t6). 

Cf. /i. V. Lnledoimm Collieries. (1928) A C. .358 flwrf J G. for British Cohmhia 
Kiiij/iome Ncnnyalion to^, (1934) A.C. 45. 

46. Corporation tax. 

47. Salt. 

48. State lotteries. 

49. Naturalisation. 

50. Migration within India from or into a (iovernor’s Province or a 
Chief Commissioner’s Province. 

51. Kstahlishmcnt of standards of weight. 

NOTES. 

Item 51.—“Under both the Australian and the Canadian Coinstitiitioiis ‘Weight-, 
and tnca'.iircs are within Federal competence. Under this item, standanL of weight 
alone are re'ierved to the Federation. Cf. Art. 1, S. 8 (5) of tfhe Constitution of the 
United .States under which Congress has pow'er to “fix standards of weight and 
measures’. Regulations of measures would apparently fall within the item ‘Trade 
and Commerce” No. 27 of the Provincia'I List. Similarly even in regard to weights, 
legislation such as penalising the sale of articles below a weight oi uicahute wuiibi 
also sctm to fall under the power of the Pnninces under item 27. , 

52. Ranchi F.uropean Mental Hospital. 

53. Jurisdiction and powers of all courts, except the Federal Court, 
with respect to any of the matters in this list and, to such 
extent as is expressly authorised by Part IX of this Act, the enlargement of 
the appellate jurisdiction of the Federal Court, and the conferring thereon 
of supplemental powers. 

54. Taxes on income other than agricultural income 

55. Taxes on the capital value of the assets, exclusive of agricultural 
land, of individuals and companies; taxes on the capital of companies. 

56. Duties in respect of succession to property other than agricultural 

land. 
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57. The rates of stamp tkity in respect of bills of exchange, cheques, 
promissory notes, bills of lading, letters of credit, policies of insurance, 
proxies and receipts. 

58. Terminal taxes on gootls or passengers carried b^’ railway or air; 
taxes on railway fares and freights. 

59. Fees in respect of any of the mailers in this lisi, I)ut not including 
fees taken in any Court. 

FIST II. 

PrOVI.NCIAL LeGI.SL.VIIVE I.IsT. 

1. l^ublic order (but not including the use of His Majes.y's naval, 
military or air forces in aid of the civil power) ; the atlministration of 
justice; constitution and organisation of all courts, except the Federal Court, 
and fees taken therein; preventive detention for reasons connected with the 
maintenance of public order; persons subject to such detfntion. 

2. Jurisdiction and ixiwersot all courts except the Federal Court, with 
respect to any of the matters in this list; procedure in Rent and Revenue 
Courts. 

3. Police, including railway and village police. 

NOTES. 

Item 3.—Speaking alxuit the railway police heiiig assigiw'rl to the Pro\incial li<;l 
the Joint I’arliameiitary Otmmittee stated thus: “Railway Police in India is at 
present classified as a provincial subject, hut the Central *>ovcTiii.nnt retains, under 
the existing Devolution Rules, the power to determine conditions as regards limits 
of jurisdiction and contributions by the Railways l<* the cost of ni.-iintenanee. \\"c 
are informed that for many years past the eiucstion t.f (he alioratioii of the cost of 
the Railway Police between the Provincial Governments <>n the one hand and the 
Railways on the other has been a subject of controversy, and v\c have considered the 
best means of avoiding, or at all events mitigating, such controvcisics under the new 
Constitution. One course, which has the obvious atlrxictions of theoretical simplicity, 
would bo to make the policing of the Railways, along with the general control of 
Railways, an exclusively federal subject, thereby making the Federal novernment 
solely responsible for the control of the administration, and for the financing of the 
whole of thelRailway Police. \Vc are. satisfied, however, that such an arraiigemeiit, 
which would reverse a practice of many years standing would gravely prejudice the 
cfticiency, not merely of the Railway Police, hut of the Provincial Police as well. It 
IS essential that the regular Police Force of a Province should act in close co-operation 
with the separately organised Railway Police and that both should be subordinate to 
the same Inspector-General. This result could not he secured if the control of the 
two bodies were in separate hands. We feel no doubt, therefore, that the right 
solution is to classify Railway Police as am exclusively provincial subject that the 
Railway Police Force of each Province should be financed in the main from Prmv'in- 
cial revenues, but that there should be as at present a contribution from the Federal 
Government to the Provinces which would, in fact, consist of the appropriate contri¬ 
bution from the Railways, and the amount of which would necessarily have to he 
determined by the Federal Government.” (J.P.C., Para. 239.) 

4. Prisons, reformatories, Borstal institutions and other institutions 
of a like nature, and persons detained therein; airangements with other 
units for the use of prisons and other institutions. 

5. Public debt of the Province. 

6. Provincial Pniblic Services and Provincial Public Service Com¬ 
missions. 

7. Provincial pensions, that is to say, pensions payable by the Province 
or out of Provincial revenues. 
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8. Works, lands and buildings veslal in or in tlie possession ot His 
Majesty for the purposes of the Province. 

9. Compulsory acquisition of land. 

10. Libraries, museums and other similar institutions controlled oi' 
linanced by the Province. 

11. Elections to the Provincial Lcj^islature. .subject to the provisions 
of this Act and of any Order in Council made thereunder. 

12. The salaries of the Provincial Ministers, of the .Speaker and 
Deputy Speaker of the legislative As.sembly. and. if there is a Legislative 
Council, of the President and Deputy President thereof, the salaries, 
allowances and privileges of the numbers of (he Provincial Legislature; and, 
to sucli extent as is expressly authorised by Part ITT of this Act, the puni.sh- 
merit of persons who refuse to give evidence or proiluce documents before 
Committees of the l^rovmcial Legislat-ure. 

13. Local Government, that is to say, the constitution and powers of 
municipal corporations, improvement trusts, district boards, mining settle¬ 
ment authorities and other local authorities for the purpose oi local self- 
government or village administration. 

14. Public health and sanitation; hospitals and dispensaries; 
registration of births and deaths. 

15. Pilgrimagi.s, other than pilgrimages to places beyond India. 

16. Rurials and burial grounds. 

17. J'Mucation. 

18. Communications, that is to say, roads, bridges, ferries and other 
means of communication not .specified in Li.st I; minor railways subject to 
the provisions of List I with respect to such railways; municipal tramways; 
ropeways; inland waterways and traffic thereon subject to the provisions 
of I-ist III with regard to such waterways; ports, subject to the provisions 
in I^ist T with regard to major ^Kirts; vehicles other than mechanicall>' 
propelled vehicles. 

19. Water, that is to say, water supplies, irrigation and canals, 
drainage and embankments, water storage and water power. 

NOTES. 

Item 19.—Water storage and ‘water power’ are exclusively Provincial while 
"Electricity" is a subject in the Cxnicnrrcnt List. Quaere whether in the ajntext 
‘water power’ is used in the sense of water pow'er used as such, e.g., to turn a 
mill as distinguished from the conversion of the power into electricity and the use 
of the electricity so produced. Or has the item electricity to be untlcrstood as 
electricity produced by thermal generation as distinguished from that produced by 
hydro-clectric plants? 

20. Agriculture, including agricultural education and research, 
protection against pests and prevention of plant diseases; improvement of 
stock and prevention of animal diseases; veterinary training and practice; 
ixiunds and the prevention of cattle trespass. 

21. T.and, that is to say, rights in or over land, land tenures, including 
the relation of landlord and tenant, and the collection of rents; transfer, 
alienation and devolution of agricultural l.and; land improvement and agri¬ 
cultural loans: coloni7ation : Courts of Wards; encumbered and attache-'l 
estates; treasure trove. 

22. Forests. 
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23. Reflation of mines and oilfields ami mineral development subject 
to the provisions of List I with respect to reffulation and development under 
Federal control. 

24. Fisheries. 

25. Protection of wild bird-s and wild animals. 

26. (ias and gasworks. 

27. Trade and commex-ce within the Province, markets and .'airs- 
tnoney lending and money lenders. 

NOTES. 

Item 27 .—See notes to S. 297. 

Is a contract relating to the restraint of Trade a part of the I.aw of Tradei or of 
the Law of Contract—within the concurrent li.st? It would seem that the egulation 
of such contracts arc really part of tin law of trade As regards Trading 
Corporations, the incorporation, regulation afld winding up are matters within the 
exclusive competence of the Federal Legislature- 'fhey would of course In- 
subject to the Provincial Laws of the Province in which they carry on their trading 
o|)cralions. Put such laws if they should “sterilire or destroy the capacities and 
powers’* which the Pk-deration has validly conferred would lie ultra ttre^. Cf. Juhn 
Deere Plotu v. Wltarton, (1915) A.C. 330 and Great IVesf Saddlery Co. <v. The Kuiii, 
(1921) 2 A.C. 91. 

Qmere, whether legislation providing for compositio.i or debt a^nciliation, sa\ of 
agriculturists, under the head “mof.ey and money-lenders” would not trench on item 12 
ill the concurrent list “Bankruptcy and Insolvencv.” Cf. .l.G. for Brituth Cohtmbuj 
V. A.G. for Canada, (19.37) A.C. 391. 

28. Inns and innkeepers. 

29. Production, supply and distribution of goods: development of 
imlustries. subject to the provisions in List T with respect to the develop¬ 
ment of certain industries -under Federal control. 

30. Adulteration of food.stuffs and other goods; \,eights and measures. 

31. Intoxicating liquors and narcotic drugs, that is to say, the produc¬ 
tion, manufacture, possession, transport, purchase and sale of intoxicating 
liquors, opium and other narcotic drugs, but subject, as respects opium, to 
the provisions of List T and, as respects poisons an<l dangerous drugs, to the 
provisions of List III. 

32. Relief of the poor; unemployment. 

33. The incorporation, regulation, and wiiwling-up of corporaliixns 
other than corporations specified in List I; unincorporated trading, literary, 
scientific, religious and other societies and associations; co-operative 
societies. 

34. Charities and charitable institutions; charitable and religious 
endowments. 

35. Theatres, dramatic performances ami cinemas, but not includini> 
the sanction of cinematograph films f«.»r exhibition. 

36. Retting and gambling. 

37. Offences against laws with respect of any of the matters in this 

list. 

38. Inquiries and statistics for the puipose of any of the matters in 
this list. 

39. Land revenue, including the assessment and collection of revenue, 
the maintenance of land records, survey for revenue purposes and records 
of rights, and alienation of revenue. 



416 


The Government of India Act, 1935. 


40. Duties of excise on the following goods manufactured or produced 
in the Province and countervailing duties at the same or lower rates on 
similar goods manufactured or produced elsewhere in India— 

(a) alcoholic liquors for human consumption; 

(h) opium, Indian hemp and other narcotic drugs and narcotics; 
non-narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol or am- subs¬ 
tance included in sub-paragraph ( h) of this entr}-. 

NOTES. 

Item 40.— \t the same or lower rates—carries out the rule in S. 297 (1) (h) 
which prohiliits discrimination in favour of products of local origin. 

41. Taxes on agricultural income. 

42. Taxes on lainls and buihlings, hearths and windows. 

43. Duties in respect of succession to agricultural land. 

44. 'r axes on mineral rights, subject to any limitations imposed by an\ 
Act of the Federal T..egislature relating to mineral development. 

45. Capitation taxes. 

46. Ta.xes on professions, trade.s, callings anti employments. 

47. Taxes on animals and boats. 

48. Taxes on the sale of goods and on advertisements. 

49. Cesses on the entry of goods into a local area for consumption, 
use or sale therein. 

50. Taxes on luxurie.s, including taxes on entertainment.s, amusements, 
betting and gambling. 

51. The rates of stamp duty in respect of tlocuments other than those 
specified in the provisions of List 1 with regard to rates of stamp duty . 

52. Dues on passenger.s and goods carried on inland waterways 

53. Tolls. 

54. Fees in respect of any' of the matters in this list, hut not including 
fees taken in any Court. 

IJST ITI. 

CoM.bKKICXT T-KC.IS1.ATIVK Ll.Vf. 

PART 1. 

1. Criminal law, including all matters included in the Indian Penal 
Code at the dale of the passing of this Act, but excluding offences against 
laws with respect to any of the matters specified in IJsl I or List II and 
exckuling the use of His Majesty’s naval, militaiy and air forces in aid 
of the civil pow'er. 

2. Criminal Procedure, including all matters included in the Code of 
Criminal Procedure at the date of the passing of this Act. 

3. l-iemoval of prisoners and accsised persons from one unit to another 

unit. 

4. ('ivil Procedure, including the Law of Limitation and all matters 
includeil in the Code of Civil Procedure at the date of the passing of this 
Act; the recovery in a Governor’s Province or a Chief Commissioner’s 
Province of claims in respect of taxes and other public demands, including 
arrears of land revenue and sums recoverable as such, arising outside that 
Province. 
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5. Evidence and oaths; recognition of laws, public acts and records 
and judicial proceedings. ' 

6. Marriage and divorce; infants and minors; adoption. 

7. Wills, intestacy, and succession, save as regards agricultural land. 

8. Transfer of property other than agricultural land; registration of 
<leeds and doouments. 

9. Trusts and Trustees. 

10. Contracts, including partnership, agency, contracts of carriage, 
and other special forms of contract, but not including contracts relating to 
agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency; administrators-general and official 
trustees. 

13. .Stamp duties other than duties or fees collected by means of 
judicial stamps, but not including rates of stamp <luty. 

14. Actionable wrongs, save in so far as included in laws with respect 
to any of the'matters specified in List I or List If. 

15. Jurisdiction and powers of all courts, except the Federal Court, 
w’ith respect to any of the matters in this list. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

18. Lunacy and mental <leficiency, including places for the reception 
■or treatment of lunatics and mental deficients. 

19. Poisons and dangerous drugs. 

20. Mechanically propelled vehicle.s. 

21. Boilers. 

22. Prevention of cruelty to animals. 

23. European vagrancy; criminal tribes. 

24. Inquiries and statistics for the purpose of any of the matters in 
this Part of this List. 

25. Fees in respect of any of the matters in this Part of this List, but 
not including fees taken in any Court. 

PART II. 


26. Factories. 

27. Welfare of labour; conditions of labour; provident funds; 
employers’ liability and workmen’s compensation; health insurance, including 
Validity pensions; old age pensions. 

28. Unemployment insurance. 

29. Trade unions; industrial and labour disputes. 

30. The prevention of the extension from one unit to another of 
infectious or contagious diseases or pests affecting men, animals or plants. 

31. Electricity. 

32. Shipping and navigation on inland waterways as regards 
mechanically propelled vessels, and the rule of the road on such waterways; 
carriage of passengers and goods on inland waterways. 

33. The sanctioning of cinematograph films for exhibition. 

34. Persons subjected to preventive detention under Fedeisftl authority. 

.■53 . 
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35. Inquiries and statistics for tlie purpose of any of the matters iir 
this Part of this List. 

36. Fees in respect of any of the matters in this Part of this I.ist, hut 
not including fees taken in any Court. 


EIGHTH SCHEDULE. 

[S. 182]. 

Tun Federal Railway Althority. 

1. The Federal Railway Authority, which sJiall be a body corporate 
by, and may sue and be sued in, that name (in this Schedule referred to as 
“the Authority”) shall consist of seven persons to be appointed by the 
Governor-General. 

2. A person shall not be qualified to lie appointed or to be a member 
of the Authority— 

(fl) unless he has had experience in commerce, industr)', agriculture, 
finance, or administration; or 

(b) if he is, or within the twelve months last preceding has? been— 

(i) a member of the J'ederal or any Provincial Legislature; or 

(ii) in the service of the Crown in India; or 

(iii) a railway official in India. 

3. Of the first members of the Authority, three shall be appointed for 
three years and any of those members shall at the expiration of his original 
term of office be eligible for re-apiiointment for a furtlier term of three 
years, or of five years. 

Subject as aforesaid, a member of the Authority shall he appointed 
for five years and shall at the expiration of his original term of office be 
eligible for re-appointment for a further term not exceeding five years. 

The (iovernor-General, exercising his individual judgment, may 
terminate the appointment of any member if satisfied that that member is 
for any reason unable or unfit to continue to perform the duties of his office. 

4. The (Tovernor-Gcncral, exercising his individual judgment, may 
make rules providing for the appointment of temporary members to act in' 
place of any members temporarily unable to perform the duties of their 
office. 

5. A member of the Authority shall be entitled to receive such salary 
and allowances as the (iovcrnor-General, exercising his individual judgment, 
may determine: 

Provided that the emoluments of a member shall not be reduced 
during his tei'm of office. 

6. All acts of the Authority and all questions before them shall be 
done and decided by a majority of the members present and voting at a 
meeting of the Authority. 

In the case of an equality of votes at any meeting, the person presiding 
thereat shall have a second or casting vote. 

7. If a member of the Authority is or becomes the holder of or tenders 
for any contract for the supply of materials to, or the execution of works 
for, any railway in India, or is or becomes concerned in the management of 
any company holding or tendering for such a contract as aforesaid, he shall 
forthwith make full disclosure of the facts to the Authority and shall not 
take part in the consideration or discussion of, or vote on, any question with- 
resp^ to the contract. 
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8. At any meeting of the Authority a person or persons deputed by 
Governor-General to represent him may attend and speak, but not vote. 

9. Subject to the provisions of this Act, the Authority may make 
standing orders for the regulation of their proceedings and business, and 
may vary or revoke any such order. 

10. The proceedings of the Authority shall not be nvalidatwl by any 
vacancy among their number, or by any defect in the appointme.it oi* 
qualification of any member. 

11. At the head of the executive staff of the Authority lli.-re shall be 
a chief railway commissioner, being a person with experience in railway 
administration, who shall be appointed by the Governor-General exercising 
his individual judgment, after consultation with the Authority. 

12. The chief railway commissioner shall be assisted in the perfor¬ 
mance of his duties by a financial commissioner, who .shall he appointed by 
the Governor-General, and by such additional commissioners, being persons 
with experience in railway administration, as the Authority on the recom¬ 
mendation of the chief railway commissioner may appoint. 

13. The chief railway commissioner shall not be removed from office 
except by the .Authority and with the approval of the Governor-General, 
exercising his individual judgment, and the financial commissioner shall not 
be removed from office except by the Governor-General, exercising his 
individual judgment. 

14. The chief railway commissioner and (he financial commissioner 
shall have the right to attend any meeting of the Authority, and the financial 
commissioner shall have the right to require any* matter which relates to, or 
affects, finance to be referred to the Authority. 

15. The Authority shall not be liable to pay Indian incometax or 
super-tax on any of its income, profits or gains. 

16. The Authority shall entrust all their money which is not imme¬ 
diately needed to the Reserve Bank of India and employ that bank as 
their agents for all transactions in India relating to remittances, exchange 
and banking, and the bank shall undertake the custody of such moneys 
and such agency transactions on the same terms and conditions as those upon 
which they undertSike the custody of moneys belonging to, or agency 
transactions for, the Federal Government. 


NINTH SCHEDULE. 

[S. 317.] 

Provisions of Government of Indi\ Act Continued in Force with 
Amendments until the Establishment of the Federation. 

The Govemor-GenemTs Executive Council. 

36. (1) The members of the Governor- 

Members of Council. General's Executive Council shall be appointed by 
His Majesty by w^arrant under the Royal Sign 

Manual. 

(2) The number of the members of the Council shall be such as His 
Majesty ffiinks fit to appoint. 
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(3) Three at least of them must be persons who have been for at least 
ten years in the service of the Crown in India, and one must be a barrister 
of England or Ireland, or a member of the Faculty of Advocates of Scot¬ 
land, or a pleader of a High Court, of not less than ten years’ standing. 

(4) If any member of the Council (other than the Commander-in- 
Chief for the time being of His Majesty’s forces in India) is at the time 
of his appointment in the military service of the Crown, he shall not, during 
his continuance in office as such member, hold any military command or be 
employed in actual military duties. 

(5) Provision may be made by rules under this Act as to the quali¬ 
fications to be required in respect of the members of the Govemor-(Jene- 
ral’s Executive Council, in any case where such provision is not made by 
the foregoing provisions of this section. 

37. If the Commander-in-Chief for the time being of His Majesty’s 
forces in India is a member of the Govemor- 
R^ik and precedence General’s Executive Council, he shall, subject to 
of Comman er-in-C le . provisions of this Act, have rank and prece¬ 
dence in the Council next after the Governor-General. 

38. The Governor-General shall appoint a 
Vice-President of member of his Executive Council to be vice-presi- 
dent thereof. 

39. (1) The Govenior-General’s Executive Council shall assemble at 

,, . such places in India as the Governor-General in 

Me«me5. 

(2) At any meeting of the Council the Governor-General or other 
person presiding and one member of the Council (other than the Com¬ 
mander-in-Chief) may exercise all the functions of the Governor-General 
in Council. 

40. (1) All orders and other proceedings of the Governor-General in 

. Council shall be expressed to be made by the 

CouncrL^”°'^ Governor-General in Council, and shall be signed 
by a secretary to the Government of India, or 
otherwise as the Governor-General in Council may direct, and, when so 
signed, shall not be called into question in any legal proceeding on the 
ground that they were not duly made by the Governor-General in Council. 

(2) The Governor-General may make rules and orders for the more 
convenient transaction of business in his Executive Council, and every order 
made or act done, in accordance with such rules and orders, shall be treated 
as being the order or the act of the Governor-General in Council. 

41. (1) If any difference of opinion arises on any question brought 

Procedure in case of ^ meeting of the Governor-General’s Execu- 

difference of opinion. five Council, the Governor-General in Council shall 
be bound by the opinion and decision of the 
majority of those present, and, if they are equally divided, the Governor- 
General or other person presiding shall have a second or casting vote. 

(2) Provided that, whenever any measure is proposed before the 
Governor-General in Council whereby the safety, tranquillity or interests of 
British India, or of any part thereof, are or may be, in the judgment of the 
(Governor-General, essentially affected, and he is of opinion either that the 
measure proposed ought to be adopted and carried into execution, or that 
it ought to be suspended or rejected, and the majority present at a meetiiig 
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of the Council dissent from that opinion, the Governor-General may, on his 
own authority and responsibility, adopt, suspend or reject the measure, in 
whole or in part. 

(3) In every such case any two members of the dissentient majority 
may require that the adoption, suspension or rejection of the measure, and 
the fact of their dissent, be reported to the Secretary of State, and the 
report shall be accompanied by copies of any minutes which the members of 
the Council have recorded on the subject. 

(4) Nothing in this section shall empower the Governor-General to 
do anything which he could not lawfully have done with the concurrence of 
his Council. 

42. If the Governor-General is obliged to absent himself from any 
Provisions for ab- rneeting of the Council, by indisposition or any 

sence of Governor-Gene- other cause, the vice-president, or, if he is absent, 
ral from meetings of tiie senior member (other than the Commandcr- 
in-Chief) present at the meeting, shall preside 
thereat, with the like powers as the Govcmor-Generdl would have had if 
present; 

Provided that, if the Governor-General is at the time resident at the 
place where the meeting is assembled, and is not prevented by indisposition 
from signing any act of Council made at the meeting, the act shall require 
his signature; but, if he declines or refuses to sign it, the like provisions 
shall have effect as in cases where the Governor-General, when present, 
dissents from the majority at a meeting of the Council. 

43. (1) Whenever the Governor-General in Council declares that it 

is expedient that the Governor-General should 
Powers of Governor- visit any part of India unaccompanied by his Exe- 
Coundl cutivc Council, the Governor-General in Council 

may, by order, authorize the Governor-General 
alone to exercise, in his discretion, all or any of the powers which might be 
exercised by the Governor-General in Council at meetings of the Council. 

The Indian Legislature. 

63. Subject to the provisions of this Act, the Indian legislature shall 
consist of the Governor-General and two chambers, 
Indian Legislature. namely, the Council of State and the Legislative 
Assembly. 

Except as otherwise provided by or under this Act, a Bill shall not 
be deemed to have been passed by the Indian legislature unless it has been 
agreed to by both chambers, cither without amendment or with such amend¬ 
ments only as may be agreed to by l»oth chambers. 

63-A. (1) The Council of State shall consist of not more than sixty 
members nominated or elected in accordance with 
Council of State. rules made under this Act, of whom not more than 

twenty shall be official members. 

(2) The Governor-General shall have power to appoint, from among 
the members of the Council of State, a president and other persons to pre¬ 
side in such circumstances as he may direct. 

(3) The Governor-General shall have the right of addressing the 
Counil of State, and may for that purpose require the attendance of its 
members. 
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63-B. (1) The Legislative Assembly shall 

LcpisJative Assembly, consist of members nominated or elected in 
accordance with rules made under this Act. 

(2) The total number of members of the Legislative Assembly shall 
be one hundred and forty. The number of non-elected members shall be 
forty, of whom twenty-six shall be official members. The number of elect¬ 
ed members shall be one hundred: 

Provided that rules made under this Act may provide for increasing 
the number of members of the Legislative Assembly as fixed by this section, 
and may vary the proportion which the classes of members bear one to 
another, so, however, that at least five-sevenths of the members of the 
Legislative Assembly shall be elected members, and at least one-third of 
the other members shall be non-official members. 

(3) The Governor-General shall have the right of addressing the 
Legislative Assembly, and may for that puqjose require the attendance of 
its members. 

63-C. (1) There shall be a president of the 

President of Lcgisla- legislative Assembly, who shall be a member of 
tive Assembly. the Assembly elected by the Assembly and approved 

by the Governor-General. 

(2) There shall be a deputy-president of the I-egislative Assembly, 
who shall preside at meetings of the Assembly in the absence of the presi¬ 
dent, and who shall be a member of the Assembly elected by the Assembly 
and approved by the Governor-General. 

(3) A president and a deputy-president shall cease to hold office if 
they cease to be members of the Assembly. They may resign office by writ¬ 
ing under their hands addressed to the Governor-General, and may be re¬ 
moved from office by a vote of the Assembly with the concurrence of the 
Governor-General. 

(4) A president and deputy-president shall receive such salaries as 
may be determined by Act of the Indian Legislature. 

Duration and sessions ^S-D. (1) Every Council of State shall con- 

of Legislative Assem- tinue for five years, and every Legislative 
bly and Council of .State. As.sembly for three years, from its first meeting: 

Provided that— 

(a) either chamber of the legislature may be sooner dissolved by the 
Governor-General; and 

(b) any such period may be extended by the Governor-General if in 
special circumstances he so thinks fit; and 

(c) after the dissolution of either chamber the Governor-General 
shall appoint a date not more than six months, or, with the sanction of the 
Secretary of State, not more than nine months, after the date of dissolution 
for the next session of that chamber, 

(2) The Governor-General may appoint such times and places for 
holding the sessions of either chamber of the Indian legislature as he thinks 
fit, and may also from time to time, by notification or otherwise, prorogue 
such sessions. 

(3) Any meeting of either chamber of the Indian legislature may be 
adjourned by the person presiding. 

(4) All questions in either chamber shall be determined by a majority 
of votes of members present other than the presiding member, who shall, 
however, have and exercise a casting vote in the case of an equality of votes. 
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(5) The powers of either chamber of the Indian legislature may be 
-exercised notwithstanding any vacancy in the chamber. 

63-E. (1) An official shall not be qualified for election as a member 

of either chamber of the Indian h gislature, and, if 
non-official member of either chamber accepts 
(jffice in the service of the Crown in India, his 
seat in that chamber shall become vacant. 

(2) If an elected member of either chamber of the Indian legislature 
becomes a member of the other chamber, his seat in such first-mentioned 
chamber shall thereupon become vacant. 

(3) If any person is elected a member of both chamber-, of the 
Indian legislature, he shall, before he takes his scat in either chamber, 
signify in writing the chamber of which he desires to be a member, and 
thereupon his seat in the other chamber shall become vacant. 

(4) Every member of the Governor-Qmeral’s Executive Council 
shall be nominated as a member of «>nc chamber of the Indian legislature, 
and shall have the right of attending in and addressing the other chamber, 
but shall not be a member of both chambers. 


Supplementary provi¬ 
sions as to composition 
of Legislative Assem¬ 
bly and Council of State. 


64. (1) Subject to the provisions of this Act, 

]>rovision may be made by rules under this Act 
as to— 


(a) the term of office of nominated members of the Council of State 
and the Legislative Assembly, and the manner of filling casual vacancies 
occurring by reason of absence of members from India, inability to attend 
to duty, death, acceptance of office, or resignation duly accepted, or other¬ 
wise; and 

(i>) the conditions under which and the manner in which persons may 
be nominated as members of the Council of State or the Legislative 
Assembly; and 

(c) the qualification of electors, the constitution of constituencies, 
and the method of election for the Council of State and the Legislative 
Assembly (including the number of members to be elected by communal and 
other electorates) and any matter incidental or ancillary thereto; and 

(d) the qualifications for being or for being nominated or elected as 
members of the Council of State or the Legislative Assembly; and 

(e) the final decision of doubts or disputes as to the validity of an 
•election; and 

(/) the manner in which the rules are to be carried into effect. 

(2) Subject to any such rules, any person who is a ruler or subject 
of any state in India may be nominated as a member of the Council of State 
or the Legislative Assembly. 


67. (1) Provision may be made by rules under this Act for regulating 

the course of business and the preservation of 
Business and proceed- order in the chambers of the Indian legislature, and 
Ings in Indian legislature, as to the persons to preside at the meetings of the 
Legislative Assembly in the absence of the presi¬ 
dent and the deputy-president; and the rules may provide for the number 
•of members required to constitute a quorum, and for prohibiting or regulat¬ 
ing the asking of questions on, and the discussion of, any subject specified 
in the rules. 
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(2-A) Where in either chamber of the Indian legislature any Bill 
has been introduced, or is proposed to be introduced, or any amendment 
to a Bill is moved, or proposed to be moved, the Governor-General may 
certify that the Bill or any clause of it, or the amendment, affects the safety 
or tranquillity of British India or any part thereof, and may direct that no 
proceedings, or that no further proceedings, shall be taken by the chamber 
in relation to the Bill, clause, or amendment, and effect shall be given to 
such direction. 

(3) If any Bill which has been passed bj^ one chamber is not, within 
six months after the passage of the Bill by that chamber, passed by the 
other chamber either without amendments or with such amendments as 
may be agreed to by the two chambers, the Governor-General may in his 
discretion refer the matter for decision to a joint sitting of both chambers: 
Provided that standing orders made under this section may provide for 
meetings of members of both chambers appointed for the purpose, in order 
to discuss any difference of opinion which has arisen between the two 
chambers. 

(4) Without prejudice to the pow’ers of the Governor-General under 
section sixty-eight of this Act, the Governor-General may, where a Bill 
has been passed by both chambers of the Indian legislature, return the Bill 
for reconsideration by either chamber. 

(5) Rules made for the purpose of this section may contain sucJi 
general and supplemental provisions as appear necessaiy for the purpose 
of giving full effect to this section. 

(6) Standing orders may be made providing for the conduct of busi¬ 
ness and the procedure to be followed in either chamber of the Indian legis¬ 
lature in so far as these matters are not provided for by rules made under 
this Act. The first standing orders shall be made by the Governor-General 
in Council, but may, with the consent of the Governor-General, be altered 
by the chamber to which they relate. 

Any standing order made as aforesaid which is repugnant to the 
provisions of any rules made under this Act shall, to the extent of that 
repugnancy but not otherwise, be void. 

(7) Subject to the rules and standing orders affecting the chamber, 
there shall be freedom of speech in both chambers of the Indian legislature. 
No person shall be liable to any proceedings in any court by reason of his 
speech or vote in either chamber, or by reason of anything contained in any 
official report of the proceedings of either chamber. 

67-A. (1) The estimated, annual expenditure and revenue of the 
Governor-General in Council shall be laid in the 
^ ■ form of a statement before both chambers of the 

Indian legislature in each year. 

(2) No proposal for the appropriation of any revenue or moneys for 
any purpose shall be made except on the recommendation of the Governor- 
General. 

(3) The proposals of the Governor-General in Council for the ap¬ 
propriation of revenue or moneys relating to the following heads of expen¬ 
diture shall not be submitted to the vote of the Legislative Assembly, nor 
shall they be open to discussion by either chamber at the time when the 
annual statement is under consideration unless the Governor-General 
otherwise directs:— 
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(i) interest and sinking fund charges on loans; and 

(ii) expenditure of which the amount is prescribed by or under .*ny 
law; and 

(iii) salaries (including in the case of the Governor-General sums 
payable on his account in respect of his office) and pensions payable to or 
to the dependants of— 

(a) persons appointed by or with the approval of His Majesty; 

(b) Chief Commissioners and Judicial Commissioners; and 

(iv) any grants for purposes connected with the administration of 
any areas in a Province which are for the time being Excluded Areas; and 

(v) the sums payable to His Majesty under the Government of 
India Act, 1935, in respect of the expenses of His Majesty incurred in dis¬ 
charging the functions of the Crown in relation to Indian States; and 

(vi) expenditure classified by the order ot the Governor-General in 
Council as— 

(a) ecclesiastical: 

(b) external affairs; 

(^r) defence; or 

(d) relating to tribal areas. 

(vii) Expenditure of the Governor-General in discharging his func¬ 
tions as respects matters with respect to which he is required by the provi¬ 
sions of the Government of India Act, 1935, for the time being in force 
to act in his discretion; 

(viii) any other expenditure declared by the provisions of the Go¬ 
vernment of India Act, 1935, for the time being in force to be charged 
on the revenues of the Federation. 

(4) If any question arises as to whether any proposed appropriation 
of revenue or moneys does or does not relate to the above heads, the deci¬ 
sion of the Governor-General on the question shall be final. 

(5) The proposals of the Governor-General in Council for the appro¬ 
priation of revenue or moneys relating to heads of expenditure not speci¬ 
fied in the above heads shall be submitted to the vote of the Legislative 
Assembly in the form of demands for grants. 

(6) The I.egislative Assembly may assent or refuse its assent to 
any demand or may reduce the amount referred to in any demand by a 
reduction of the whole grant. 

(7) The demands as voted by the I.egislative Assembly shall be 
submitted to the Governor-General in Council, who shall, if he declares that 
he is satisfied that any demand which has been refused by the Legislative 
Assembly is essential to the discharge of his responsibilities, act as if it had 
been assented to, notwithstanding the withholding of such assent, or the 
reduction of the amount therein referred to, by the Legislative Assembly. 

(8) Notwithstanding anything in this section, the Governor-General 
shall have power, in cases of emergency, to authorise such expenditure ks 
may, in his opinion, be necessary for the safety or tranquillity of British 
India or any part thereof. 

67-B. (1) Where either chamber of the Indian legislature refuses leave 

to introduce, or fails to pass in a form recom- 
Provision for <ase of mended by the Governor-General, any Bill, the 
* Governor-General may certify that the passage of 
the Bill is essential for the safety, tranquillity or 
interests of British India or any part thereof, and thereupon— 

54 
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(a) if the Bill has already been passed by the other chamber, the 
Bill shall, on signature by the Governor-General, notwithstanding that it 
has not been consented to by both chambers, forthwith become an Act of 
the Indian legislature in the form f)f the Rill as originally introduced or 
proposed to be introduced in the Indian legislature, or (as the case may be) 
in the form recommended by the Governor-General; and 

(fe) if the Bill has not already been so passed, the Bill shall be 
laid before the other chamber, and, if consented to by that chamber in the 
form recommended by the Governor-General, shall become an Act as afore¬ 
said on the signification of the Governor-General’s assent, or, if not so 
consented to, shall, on signature by the Governor-General, become an Act 
as aforesaid. 

(2) Every such Act shall be expressed to be made by the Governor- 
General, and shall, as soon as practicable after being made, be laid before 
both Houses of Parliament, and .shall not have effect until it has received 
His Majesty’s assent, and shall not be presented for His Majesty’s assent 
until copies thereof have been laid before each House of Parliament for not 
less than eight days on which that Hou.se has sat: and upon the significa¬ 
tion of such assent by His Majesty in Council, and the notification thereof 
by the Governor-General, the Act shall have the same force and effect 
as an Act passed by the Indian legislature and duly assented to: 

Piovidcd that, where in the opinion of the Governor-General a state 
of emergency exists which justifies such action, the Governor-General may 
direct that any such Act shall come into operation forthwith, and thereupon 
the Act shall have such force and effect as aforesaid, subject. ho\vever, to 
disallowance by His Majesty in Council. 

68. (1) When a Bill has been passed by both chambers of the Indian 

legislature, the Governor-General may declare that 
Assent of Governor- he assents to the Bill, or that he withholds assent 
General to Bills. from the Bill, or that he reserves the Bill for the 

signification of llis Majesty’s pleasure thereon. 
(2) A Bill passed by both chambers of the Indian legislature shall 
not become an Act until the Governor-General has declared his assent 
thereto, or, in the case of a Bill reserved for the signification of His 
Majesty's pleasure, until His Majesty in Council has signified his assent 
and that assent has been notified by the Governor-General. 


Power of Crown 
disallow Acts. 


69. (1) When an Act of the Indian legislature has been assented to 

by the Governor-General, he shall send to the 
Sccrctarj' of Slate an authentic copy thereof, and 
it shall be lawful for His Majesty in Council to 
signify his disallowance of any such Act. 

(2) Where the disallowance of any such Act has been so signified, 
the Governor-General shall forthwith notify the disallowance, and thereupon 
the Act, as from the date of the notification, shall become void accordingly. 

72. The Governor-General may, in cases of emergency, make and 
t V H- promulgate ordinances for the peace and good 
nanc^in ?ases o^f cmei- government of British India or any part thereof, 
gency. and any ordmance so made shall, for the space of 

not more than six months from its promulgation, 
have the like force of law as an Act passed by the Indian legislature; but 
the power of making ordinances under this section is subject to the like 
restrictions as the power of the Indian legislature to make laws; and any 
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•ordinance made under this section is subject to the like disallowance as an 
Act passed by the Indian legislature, and may be controlled or superseded 
by any such Act. 

Salaries, leave of absence, vacation of office, etc. 

85. (1) There shall be paid to the Governor-General of India, to the 

Commander-in-Chief of His ^lajesty’s Forces in 
Salaries and allowanc- India and to the members of the Govemor-tiene- 
es of Governor-General Executive Council (other than the Comman- 

in India. der-in-Chief), out of the revenues of the Governor- 

General in Council, such salaries and such allow¬ 
ances (if any) for equipment and voyage as the Secretary of State may 
by order fix in that behalf and subject to or in default of any such order 
as are payable at the commencement of Part ITT ,of the Government of 
India Act, 1935; but the salary of the Governor-General shall not exceed 
two hundred and fifty-six thousand rupees annually, the salary of the 
Commander-in-Chief shall not exceed one hundred thousand rupees annually 
and the salary of members of the Govemor-Gencral’s F.,\ecutivc Council 
(other than the Commander-in-Chief) shall not exceed eighty thousand 
rupees annually. 

(2) Provided as follows:— 

(a) the Secretary of State shall not make any Order affecting sala¬ 
ries of members of the Govemor-Generars Executive Council except after 
consulting his advisers and with the concurrence of at least one-half of 
them; 

(b) if any person to whom this section applies holds or enjoys any 
pension or salary or any office of profit under the Crown or under any pub¬ 
lic office, his salary under this section shall be reduced by the amount of 
the pension, salary or profits of office so held or enjoyed by him; 

(c) nothing in the provisions of this section with respect to allowances 
shall authorise the imposition of any additional charge on the revenues of 
the Governor-General in Council. 

(3) The remuneration payable to a person under this section shall 
commence on his taking upon himself the execution of his office and shall he 
the whole profit or advantage which he shall enjoy from his office during 
his continuance therein: 

Provided that nothing in this section shall apply to the allowances or 
other forms of profit and advantage which may have been sanctioned for 
such persons before the commencement of Part III of the Government of 
India Act, 1935, by the Secretary of State in Council or may thereafter be 
sanctioned by the Secretary of State. 

86. (1) The Secretary of State may grant 

to the Governor-General and, on the -ecommenda- 
Power to grant leave of Governor-General in Council, to the 

absence to Governor- Commander-in-Chief, leave of absence lor urgent 
General, etc. reasons of public interest, or of health or of pri¬ 

vate affairs. 

(2) The Governor-General in Council may grant to any member of 
his Executive Council (other than the Commander-in-Chief) leave of 
absence for urgent reasons of health or of private affairs. 

(3) Leave of absence shall not be granted to any person in pursu¬ 
ance of this section for any period exceeding four months nor more than 
once during his tenure of office: 
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Provided that the Secretary of State may, if he thinks fit, extend any 
period of leave so granted, but in any case the reasons for the extension shall 
be set forth in a minute signed by the Secretary of State and laid befoiie 
both Houses of Parliament. 

(4) Where leave of absence is granted to any person in pursuance 
of this section, he shall retain his office during the period of leave as origi¬ 
nally granted, or, if that period is extended by the Secretary of State during 
the period as so extended, but, if his absence exceeds that period, his office 
shall be deemed to have become vacant in the case of a person granted leave 
for urgent reasons of public interest as from the termination of that period' 
and in any other case as from the commencement of his absence. 

(5) Where a person obtains leave of absence in pursuance of this sec¬ 
tion, he shall be entitled to receive during his absence such leave-allowances 
as may be prescribed by rules made by the Secretary of State, but, if he 
docs not resume his duties upon the termination of the period of the leave, 
he shall, unless the Secretary of State otherwise directs, repay, in sucli 
manner as may be so prescribed as aforesaid, any leave-allowances received 
under this sub-section. 

(6) If the Governor-General or the Commander-in-Chief is granted 
leave for urgent reasons of pubhe interest, the Secretary of State may, in 
addition to the leave-allowances to which he is entitled under this section, 
grant to him such further allowances in respect of travelling expense.'? as the 
Secretary of State may think fit. 

(7) Rules made under this section shall be laid before both Houses 
of Parliament as soon as may be after they are made. 

87. (1) Where leave is granted in pursuance of the foregoing section 

to the Governor-General or to the Commander-in- 
Actiiift appointments Chief, a person shall be appointed to act in his 

eXmor'etn'S! rt?.! ‘>""”8 W? the,appointment sMl 

on leave. made by His Majesty by warrant under the 

Royal Sign Manual. The person so appointed dur¬ 
ing the absence of the Comraandcr-in-Chicf may, if the Commander-in- 
Chief was a member of the Executive Council of the Governor-General, be 
also appointed by the Governor-General in Council to be a temporary 
member of that Council. 


(2) The person so appointed shall, until the return to duly of the 
permanent holder of the office, or, if he does not return, until a successor 
arrives, hold and execute the office to which he has been appointed and shall 
have and may exercise all the rights and powers thereof and shall be en¬ 
titled to receive the emoluments and advantages appertaining to the office, 
foregoing the emoluments and advantages (if any) to which he was entitled 
at the time of his being appointed to that office. 

89. (1) If any person appointed to the office of Governor-General is 


Power for Governor- 
General to exercise 
powers before taking 


in India on or after the event on which he is to 
succeed, and thinks it necessary to exercise the 
powers of Governor-General before he takes his 


®eat. seat in Council, he may make known by notifica¬ 

tion his appointment and his intention to assume the office of Governor- 


General. 


(2) After the notification, and thenceforth until he repairs to the 
place where the Council may assemble, he may exercise alone all or any of 
the powers which might be exerised by the Governor-General in Council. 
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(3) All acts done in the Council after the date of the notification, 
hut before the communication thereof to the Council, shall be valid, subject, 
nevertheless, to revocation or alteration by the person who has so assumed 
the office of Governor-General. 

(4) When the office of Governor-General is assumed under the 
foregoing provision, the vice-president, or, if he is absent, the senior mem¬ 
ber of the council (other than the Commander-in-Chief; then present, shall 
preside therein, with the same powers as the Governor-General would have 
had if present. 

90. (1) If a vacancy occurs in the office of Governor-General when 

there is no successor in India to supply the vacancy. 
Temporary vacancy in following Governors, that is to say, 

office of Governor- lene- Governor of Madras, the Governor of Bombay, 
and the Governor of Bengal, who was first appoint¬ 
ed to the office of Governor by His Majesty shall hold and execute the office 
of Governor-General until a successor arrives or until some person in India 
is duly appointed thereto. 

(2) Every such acting Governor-General, while acting as such, shall 
have and may exercise all the rights and powers of the office of Governor- 
General, and shall be entitled to receive the emoluments and advantages 
appertaining to the office foregoing the salary and allowances appertaining 
to his office of Governor, and shall not act in his office of Governor. 

(3) If, on the vacancy occurring, it appears to the Governor, who by 
virtue of this section holds and executes the office of Governor-General, 
necessary to exercise the powers thereof before he takes his seat in Coun¬ 
cil, he may make known by notification his appointment, and his intention 
to assume the office of Governor-General, and thereupon the provisions of 
section eighty-nine of this Act shall apply. 

(4) Until such a Governor has assumed the office of Governor- 
General, if no successor is on the spot to supply such vacancy, the vice- 
president, or, if he is absent, the senior member of the Executive Council 
(other than the Commander-in-Chief) shall hold and execute the office of 
Govenor-General until the vacancy is filled in accordance with the provi¬ 
sions of this Act. 

(5) Every vice-president or other member of Council so acting as 
Governor-General, while so acting, shall have and may exercise all the 
rights and powers of the office of Governor-General, and shall be entitled to 
receive the emoluments and advantages appertaining to the office, foregoing 
bis salary and allowances as member of Council for that period. 

92. (1) If a vacancy occurs in the office of a member of the Executive 

Council of the Governor-General (other than the 
Temporary vacancy in Commander-in-Chief), and there is no successor 

ES^u«ve”&undl. ‘i'* Governor-General in 

Council shall supply the vacancy by appointing a 
temporary member of Council. 

(2) Until a successor arrives, the person so appointed shall hold and 
execute the office to which he has been appointed, and shall have and may 
exercise all the rights and powers thereof, and shall be entitled to receive 
the emoluments and advanUges appertaining to the office, .foregoing all 
emoluments and advantagai. to-was entitled at the time of his 
being appointed to that offica. ’ 
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(3) If a member of the Executive Council of the Governor-General 
(other than the Commander-in-Chief) is, by infirmity or otherwise, render¬ 
ed incapable of acting or of attending to act as such, or is absent on leave 
or special duty, the (jOvernor-General in Council shall appoint some person 
to be a temporary member of Council. 

(4) Until the return to duty of the member so incapable or absent, 
the person temporarily appointed shall hold and execute the office to which 
he has been appointed, and shall have and may exercise all the rights and 
powers thereof, and shall be entitled to receive the emoluments and 
advantages appertaining to the office, foregoing the emoluments and advan¬ 
tages (if any) to which he was entitled at the time of his being appointed 
to that office. 

(4-A) When a member of the Executive Council is by infirmity or 
otherwise rendered incapable of acting or attending to act as such and a 
temporary member of Council is appointed in his place, the absent member 
shall be entitled to receive half his salary for the period of his absence. 

(5) Provided as follows:— 

(o) no person may be appointed a temporary member of Council who 
might not have been appointed to fill the vacancy supplied by the temporary 
appointment; and 

{b) if the Secretary of State informs the Governor-General that it 
is not the intention of His Majesty to fill a vacancy in the Governor-Cencrars 
Executive Council, no temporary appointment may be made under this sec¬ 
tion to fill the vacancy, and, if any such temporary appointment has been 
made before the date of the receipt of the information by the Governor- 
General, the tenure of the person temporarily appointed shall cease from 
that date. 

93. (1) A nominated or elected member of either chamber of the 

Indian legislature may resign his office to the Governor-General, and on the 
acceptance of the resignation the office shall become vacant. 

(2) If for a period of two consecutive months any such member is 
absent from India or unable to attend to the duties 
Vacancies in IcRisla- of his office the Governor-General may, by notifica- 
ttve councils. tion published in the government gazette, declare 

that the scat in Council of that member has become 

vacant. 

Supplemental. 

129-A. (1) Where any matter is required to be prescribed or regulat¬ 
ed by rules under this Act, and no special provi- 
I’rovisions as to rules. sion is made as to the authority by whom the rules 
are to be made, the rules shall be made by the 
Governor-General in Council, with the sanction of the Secretary of State, 
and shall not be subject to repeal or alteration by any legislature in India. 

(2) Any rules made under this Act may be so framed as to make 
different provision for different provinces. 

(3) Any rules to which sub-section (1) of this section applies shall 
be laid before both ,Houses of Parliament as soon as may be after they are 
made, and, if an address is presented to His Majesty by either House of 
Parliament within the next thirty days on which that House has sat after 
the rules are laid before it praying that the rules or any of them may be 
annulled. His Majesty in Council may annul the rules or any of them, and! 
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those rules shall thenceforth be void, but without prejudice to the validity 
of anything previously done thereunder: 

Provided that the Secretary* of State may direct that any rules to 
which this section applies shall be laid in drah before both Houses of 
Parliament, and in such case the rules shall not be made unless both Houses 
by resolution approve the draft either without modification or addition, or 
with modifications and additions to which both Houses agree, but, upon 
such approval being given, the rules may be made in the fonn in which thej' 
have been approved, and such rules on being so made shall be ol full force 
and effect, and shall not require to be furthei laid before Parliament. 
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1. See S. 301. 

2. This section enabled the Indian Lcgisla,ture to permit the conveyaiKc of goods 
or passengers from one part of the possessions of the East India Ci^mpany to another 
part in other than British Ships. Nowr it is obsolete. 

3. This Act dealt with the superannuation rights of officers who were transferred 
from the Home Civil SeUvice to the India Office. Now obsolete. 

4. This Act abolished the offices of the Commander-in-Chief of the forces in 
Madras and Bombay, etc. 

5. Section 6 provides for the Tramsfer of India stock by deed and S. 8 is the 
Short Title to the Act. 

6. See Notes to S. 321. 
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7. The st».tions which arc saved from repeal have the effect of making officers of 
the Royal Navy and Royal Marines', who have served m the Indian Navy subject to 
the Naval Discipline Act. 

8. This is consequential on the repeal of the (jovemment of India Act, 1919. 
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OENERAij AND OOVERNORS 

Under Ss. 13 and 53 of tJUc Act, the Secretary of State is lo lay before 
Parliament the dialT of any Instructionu (uicluding any Jmtruetions 
amending or revoking Instructions i)rcviousli' issued; which it proposed 
to rccommciid His Majest> to issue to the Oovernor-Gencral or 1 t.e Gover¬ 
nors. No further proceedings are to uy taken in relation to such Instruc¬ 
tions except in pursuance of an address presenicd to His Majesty by both 
Houses of Parliament praying tliat the Iii-structions may bo issued. 

The following draft Instruments of Iii'^iructions wore presented to 
Parliament in February, 1935, (Cmd. 1805; by the Secretary of State for 
India as illustrating the contents oT these documents which the Govern¬ 
ment had in mind. The drafts are based in the main on recommendations 
of tlie Joint Select Committee, and also contain some passages and phrases 
(for example in paragraph XXXI of the Governor-General’s Instruc¬ 
tions) which have been used in the past in Instmetions to the Governor- 
General and Governors. 

INSTRUMENT OP INSTRUCTIONS TO THE GOVERNOR- 
GENERAL. 

Whoroiis by Letters Patent bearing even date we have made effectual 
and permanent provision for the Office of Governor-General of India: 

And whereas by those Letters Patent and by the Act of Parliament 
passed on (2nd August, 1935) and entitled the Government of India Act, 
1935 (hereinafter called “the said Act’’), certain powers, functions and 
authority for the Govenimeiit of India and of Our Federation of India 
arc declared to be vested in the Governor-General as Our representative: 

And whereas, without prejudice to the provision in the said Act 
that in certain regards therein .siiecified the Governor-General shall act 
according to instructions received from time to time from our Secretary 
ol' Slate, and to the duty of Our Govcriior-Gciieral to give effect to any 
instructions so received, we are minded to make general provision regard¬ 
ing the manner in which Our said Governor-General shall execute all 
things which, according to the said Act and said Ijetters Patent, belong 
to his Office and to the trust which We have reposed in him. 

And whereas by the said Act it is provided that the draft of any such 
Instructions to be issued to Our Govemoi’-General shall be laid by Our 
Secretary of State before both Houses of Parliament: 

And whereas both Houses of Parliament, having considered the draft 
laid before them accordingly, have presented to Us an Address praying 
that Instructions may be issued to our Governor-General in the form 
which hereinafter follows: 

Now Thebefork We do by these Our Instructions under Our Sign 
Manual and Signet declare Our Pleasure to be as follows:— 
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Tiih GoviiRNMtN i oi- India Ai^r, J935. 

A.— lutruduclory. 

i. I )uk‘r tiasc Uur Instructions, unless the eonlext otherwise re- 
quire, I lie term ‘‘(jloveriior-tk-iiefar' sliall include every person for the 
lime being adininisleriiig the Office of (jovernor-Oeiieral according to tlie 
jirovisioiis of Our lictters Ikiteiit constituting the said Office. 

II. Our (jlovernor-tJeiieral for tJie time being shall witii all due 
solemnity, eau.se <fur Commission uiuler Our Sign iVlaiiiuil, appointing 
him, to be leail and published in the presence of the Chief Justice of 
India for the time being, or, in his abseiie**, other Judge of the I’cderal 
Court. 

III. Uuj‘ said Oovernor-tjleneral .shall take the oath of allegiance 
and the oath for llie due execution of the Office of Our Coveriior-Ceiieral 
of India, and for the due and impartial admiiiistratioii of justice, in the 
foi-m hereto aiipended, wJiicli oaths the Chief Justice of India for the 
time being, or in his absence any Judge of the Federal Court, shall, aud is 
litreby reiiuired to, tender and administer unto him. 

IV. Aud We <lo authorise aud reitiure Our tIoveriior-Ceueral, b> 
Imnsolf or by any other person to be authorised by him in that belialf, to 
adniiuistei' to eier^ person axipomted b^ him to hold Office as a member 
of the Council of Aliuisters the oaths of Office and of secrecy hereto 
appended. 

... V. And We tio further direct that every person who under these 
Instructions shall be required to take uu oath may make an affirmation in 
place of an oath if ho lias any ohjection to making an oath. 

VI. And whereas great prejudice may happen to Our service and 
to the security of India by the absence of Our Covevnor-Ueiieral, he shall 
not quit India during his term ol Office without having first obtained 
leave from Lis under Unr Sign Mmiual or through one of Our Principal 
Hoei’etaries of State. 

B .—la lioyard lo Iht. E^tuilivc Aulhunly of lltc Fedvruliun, 

V’ll. Our Covcruor-deiicral .shall tlo all that in him lies lo maintain 
.stamlurds of good administration, to v*neoiu*age religious toleration, co- 
o])eratioii and goodwill among all ehusses and creeds; and to promote all 
measures making fur moral, and econuimc welfare. 

VIII. In making appointments to his Council of Ministers Our 
(fovcrnor-Cciieral shall use liis best oudoavours to .select Jiis Ministers in 
the following manner, that is to sa\, m cuiisullatioii with the pei’sou who, in 
his jmlgmenl, is most likely to coinimmd a stable majority in the Legisla¬ 
ture, to appoint those persons 0J‘t'hidmg so far as practicable representa¬ 
tives of llie Federated States and nieinhcrs of iiiijmrlant minority coni- 
niunities) wiio will best be in a position collectively to command the confi¬ 
dence of the Legislature. But, in so acting, he shall bear constantly in 
mind the need for fosteniig a .sense of joint re.sponsihility among his 
Ministers. 

IX. Ill all matters within the scope of the executive authority of the 
Federation, .save m re.speet of those fuuelion.s wJiich he is required by the 
said Ael to exercise in his discretion, Our Governor-General shall in the 
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exercise of the powers conferred upon him be guided by the advice of his 
Ministers, unless in his opinion so to is- gui<le<l would be inconsistent 
witli the fulfilment of siny of the special responsibilities which are by the 
said Act committed to him, or with llic proper discharge of any of the 
functions which he is otherwise by the said Act requiri I to exercise on his 
individual .judgment; in any of which cases Our (lOvernor-General shall, 
notwithstanding his Ministers' advice, act in i xercise of the |)<)wers by tin* 
said Act conferred ujion him in such manner as to hi.-^ lodividiial judgment 
seems reipiisile for the due tiischarge ol llie responsibilities and functions 
afoi'esaid. lint he shall be studious so 1») exercise ids powers as not to 
enable his Ministers to rely ujam his s))(ci.il responsibilities in order to 
r('lieve tlieniselvi's of responsibilities which .ire properly their own. 

X It is Oiir will and plca.siire that in ihe dischargi' of liis .siiecial 
responsihilily for safeguarding the fin.ineial slabilit\ and credit of the 
Federal ion Our (lovi'rnor-Oeneral shall in p.inieula:' make it his diil.\ to 
see that a l)udgotar\ or borrowin': poliey is not j)ursue<l w'hieh wonld. in 
his judgmoiit, seriously prejudice the <-redit of Indi.i in the money markets 
of till' worlil, or atlVcl the eajnieily of the Kederation duly to discharge its 
financial obiigations. 

Xr. Our Oovcruor-Oeiieral .shall interpret his special ri'sponsihility 
for the safeguarding of tin* h'gitimate intei-ests of ininoritii's as requiring 
him to .socuri', in general, that those racial or religious communities for the 
memliers of which special representation is accorded in the Federal Legis- 
lalurt', and tliosc classes who, w'hother on account, of the smallness of their 
number or their lack of educational or material advantages or from any 
other cause, cannot as yet full.N rely for their w'olfare on joint political 
action in the Fedorjil l.egislattire, shall nol suffer, or have t'eaaonable 
cause to fear, negleot or oppression. But he shall not regard as entitled 
to his proleelion any body of j)ersons by reason only that Ihcy share 
a view on a jiartieular <|ueslion which has not found favour with Ihe 
majority. 

Further, Our Oovernor-CTeneral shall inter])ret the said special 
responsibility as recpiiring him to seetire a due proportion of iq)pnintnienls 
in Our Services to the several communities, and he shall he guidi'd in this 
regard by the accepted policy prevailing before Ihi* issue of these Our 
Instructions, unless ho is fully satisfied that modification of that policy 
is essential in the interests of the commnnilies aflfeeted or of the WTlfan 
of the public. 

XII. In the discharge of his special responsibility for the securing 
to members of the public services of any rights provided for them by or 
under the said Act and the safeguarding of their legitimate interests 
Our Governor-General shall be careful to safeguard the members of Our 
Services not only in any rights provided for them by or under the said 
Act or any other law for the time being in force, bnt also against any 
.action which, in his judgment, would be inequitable. 

XTIT. The special responsibility of Our Governor-General for 
securing the sphere of executive action any of the purposes w^hieh the pro 
visions of Chapter III of Part V, (which deals -with discrimination) of the 
said Act are designed to secure in relation to legislation shall he construed 
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by him as requiring him to differ from his Ministers if in his individual 
judgment tlieir advice would have effects of the kind which it is the pur- 
]iose of the said Chapter to prevent, even though the advice so tendered 
to him is not in conflict with any specific provision of the said Act. 

XIV. In the discharge of his special responsibility for the prevention 
of measure which would subject goods of United Kingdom origin imported 
into India to discriminatory or penal treatment, Our Oovernor-Oeneral 
shall avoid action which would affect the competence of his Government 
and of tlui Federal Legislature to develop their own fiscal and economic 
policy, or would restrict their freedom to negotiate trade agreements 
whether with the United Kingdom or with other countries for the securing 
of mutual tariff concessions; and he should intervene in tariff policy or in 
the negotiation of tariff agreements only if. in his oj^inion, llie inain inten¬ 
tion of the policy contem])Iated i.s, I)y trade restrictions, to injure the 
interests of the United Kingdom rather than to further the economic 
interests of India. And we require and charge him to regard the discri¬ 
minatory or penal treatment covered by this special responsibility as 
including both direct discrimination (whether by means of differential 
tariff rates or hv means of differential restiietions on imports) and in¬ 
direct discrimination by means of differential treatment of vai’ions types 
of products: and Our Govcruor-Gcncrars special responsibility extends 
to preventing the imposition of prohibitory t.ariffs or restrictions, if he is 
satisfied that such measures are proposed with the aforesaid intontiou. 
It also extends, subject to the aforesaid intention, to measures which, 
though not discriminatory or penal in foiun, would be so in fact. 

At the same time in interpreting the special responsibility to which 
this paragraph relates Our Governor-General shall bear always in mind 
the partnership between India and the United Kingdom within Our 
Empire which has so long subsisted and the mutual obligations which 
arise therefrom. 

XV. Our Governor-General shall construe his special responsibility 
for the protection of the rights of any Indian State as requiring him to 
SCO that no action shall be taken by bis Ministers, and no Bill of tlu* 
Federal Legislature shall become law. Avbieh would imperil the economic 
life of any State, or affect prejudicially any right of any State heretofore 
or hereafter recognised', whether derived from treaty, grant, usage, suffer¬ 
ance or otherwise, not being a right appertaining to a matter in respect to 
which, in virtue of the Euler’s Instnimont of Aece.ssion, the Federal 
Tjcgislature may make laws for his State and his .subjects. 

XVT. In the framing of rules for the regulation of the business of 
the Federal Government Our Governor-General shall ensure that, 
amongst other provisions for the effective discharge of that business, due 
provision is made that the Minister in charge of the Finance Department 
shall he consulted upon any proposal by any other Minister which affects 
the finances of the Federation: and further that no reappropriation 
within a Grant shall be made by any Minister otherwise than after con¬ 
sultation with the Finance Minister; and that in any case in which the 

1. The procedure for the determination of the right in case of a dispute rests with 
the Crown’s representative for the conduct of relations with the states. 
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Finance Minister does not concur in any such proposal the matter shall be 
l)rought for decision before the Council of Ministers. 

XVII. Although it is provided in the said Act that the Clovernor- 
(Jcncral shall exercise his functions in part in his disciH'tion and in part 
with the aid and advice of Ministers, nevertheless it is Cur will and plea¬ 
sure that Covernor-General shall encourage the practice of joint consulta¬ 
tion between himself, his Counsellors and his ]\Iini.st('rs. And seeing that 
the Defence of India must to an increasing extent lie the concern of the 
Indian peo])le it is Oui- will in esjieeial that Our Covcrnoi’-t h neral should 
have regard lo this in.struetion in his administration of llu* Department 
of Defence; and notably that he shall bear in mind tl.e desirability of 
ascertaining the vicw.s of his Mini.sters when he .shall have occasion to eon 
sider matters relating to the general iiolicy of a])pointing Indian Officers 
to Our Indian Forces, or the employment of Onr Indian Forces on serviei* 
outside India. 

XVTTT. Kurther, it is Oui- will and plea.sure that, in the adminis¬ 
tration of the Department of Dt fence, Our Governor-General shall obtaiii 
the views of Our Gommander-in-C’hi<*f on any matter which will affect the 
discharge of the latter's duties, and shall transmit his opinion on such 
matters to Our Secretary of State whem-ver the ('ommander-in-Chief may 
so re(iue.st on any occasion when Onr Governor-General communicates 
with Our Secretary of State upon them. 

XIX. And Wo desire that, although the financial control of Defenct' 
administration must be exercised by the Governor-General at his discre¬ 
tion, nevertheless the Federal Department of Finance shall be kept in 
close touch with this control by such arrangement as may prove feasible, 
and that the Federal Ministry and. in partioular, the Finance Minister 
shall be brought into eonsnltation before estimates of proposed expendi 
turo for the service of Defence are .settled and laid before the Federal 
Tjcgislaturc. 

C.- -In liffford to Relations bclween the Federation, Provinces 
and Federated States. 

XX. Whei-eas it is expedient, for the common good of Provinces ami 
Federated Slates alike, that the authority of the Federal Government and 
Legislature in those matters which are by law assigned to them should 
prevail: 

And whereas at the .same time it is the purpose of the said Act that 
on the one hand the Governments and Legislatures of the Provinces should 
bo free in their own sphere to pursue their own policies, and on the other 
hand that the sovereignty of the Federated States should remain unaffect¬ 
ed save in so far as the Uulers thereof have otherwu'se agreed by theii- 
Instruments of Accession: 

And whereas in the interest of the harmonious co-operation of the 
several members of the body politic the said Act has empowered Our 
Governor-General to exercise at his discretion certain powers affecting the 
relations between the Federation and Provinces and States: 

It is Our will and pleasure that Our Governor-General, in the exercise 
of these powers, should give unbiased consideration as well to the views 
of the Governments of Provinces and Federated States as to those of his 
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owji Ministers, whenevor those views are in conflict and, in particular, 
when it falls to him to exercise his power to iasue orders to the Governor 
of a Piovinee, or directions to the Ruler of a Federated State, for the pur- 
]»ose of securing? that ihe executive authority of the Federation is not 
impeded or prejudiced, or his power to determiin* whether provincial law 
or federal law sliall reHulate a matter in the sphere in which both Tje^isla- 
Ini'es have power to make laws. 

XXT. It is Our desire that Our Governor-General shall by all rea¬ 
sonable means (“ncoTirase consultation wdth a view to common action 
between the Federation, Provinces ami federated Slates. It is further 
to Our will and pleasure that Our Governor-General shall endeavour to 
secure the co-operation of the Governmenl.s of Ib'ovinces and Federated 
Stat<‘s ill the maintenance of such federal as'encies and institutions for 
researeli as may serve to assist the conduci by T'rovineial Governments 
and I'Vderated Statics of their own alVairs. 

XXII. In ])ar1ieiilar We require Our Goveruor-Geiuual lo asci rlaiii 
by the method which appears to him best suited to the eireninstanees of 
each ease tln> views v)f I*rov\nees and of Federated Stales upon un,\ 
le<jislali\e propo.sj.ls wliieh it is proposvsl to introduce in the Federal 
Tjegislatnrc for the imposition of taxe.s in which Provim-es or Fedei’atod 
States aro interested. 

XXIn. Before "ranting? his i»revious .sanction to 1h<‘ introduction 
of a Bill into the Federal Lejfislature iinposing a Federal snreharfje on 
taxes on income. Our Governor-General shall satisfy himself lliat the 
results of all practicable economies and of all practicable measuri's for 
inereasin},' the yield accruing to the Federation from other sources of 
taxation within the powers of the Federal Bogislattire would be inadc<iuato 
to balance Federal receipts and expenditure on revenue account; and 
among Ihe aforesaid measures shall he included the exercise of any powers 
^’(•.slcd in him in relation to the amount of the sum retained by the 
Federation out of moneys assigned to the Provinces from taxes on ineonu'. 

XXTV. Our Governor-General, in «!etermining whethoi* the Federa¬ 
tion would or would not be justifiisl in refusing to make a loan to a. Pro¬ 
vince, or to give a guarantee in re.si)ect of a loan lo be raised by a Province, 
or in imposing any conditions in relation to such a loan or guarantee, shall 
be guided by the general policy of the Fi'derritum for the time being as to 
the extent to which it is desirahl«* that borrowings on behalf of the Pro¬ 
vinces should bo undertaken by the Federation; but such general policy 
shall not in any event be deemed to prevail against the grant by the 
Federation of a loan to a Province or a guaivantee in respect of a loan lo he 
raised by that Province, if in the opinion of Our Governor-General a tem- 
poraiy financial emergency of a grave eliaraeter has arisem in a Province, 
in which refusal by the Federation of such a grant or guarantee would 
leave the Province with no satisfactory means of meeting such temporary 
emergency. 

XXV. Before granting his previous sanction to the introduction 
into the Federal Legislature of any Bill or amendment wherein it is pro¬ 
posed to authorise the Federal Government to give directions to a Province 
as to the carrying into execution in that Province of any Act of the Federal 
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Jjegislalure relating to u matter specified in Part 11 ol the Concurrent 
Legislative List appended to the said Act, it is Our will and pleasure that 
Our Ooveriior-Ceneral should take care to see that the Governmeuts of the 
I’rovmces whicli w'ould be affectezl by any such measure have been duly 
consulted upon the proposal, and upon any other propo-.als whicli may be 
contained in any sucJi measure lor the impositiozi of expenditure upon tlie 
revenues of the Provinces. 

XXVI. In considering wliether lie .shall give his assent lo any Pro¬ 
vincial law relating to a matter enumerated in the ConcurreuL Legislative 
List, which has been reserved for his consiileration on the groi nd that it 
contains provisions repugnant to the provi.sions of a I’ederal law. Our 
Governor-General, while giving full eoiisi<leiation to the proposals of the 
Provincial Legislature, shall have due regard '<• the importance of pre¬ 
serving substantially the broad principles oi those Codes of law through 
which uniformity of legislation hitherto been secured. 

U.— Mallti's AD'tctiny ihc Legislalun. 

XXVI1. Our Governor-General shall not assent in Our name to, but 
shall leserve for the signification of Our pleasure, any Bill of any of the 
classes herein specified, that is to say:— 

(tf) any Bill the provisions of which would repeal or be repugnant 
to the provisions of any Act of Parliament extending to British India; 

(b) any Bill which in his opinion would, if it became law, so dero¬ 
gate from the powers of the High Court of any Province as to endanger 
the position whieli these Courts are by the said Act designed to fill; 

(c) any Bill passed by a Provincial Jjcgislature and reserved for 
his consideration which would alter the character of the Permanent 
Settlement; 

{d) any Bill regarding wdiicii he feels doubt whether it does, or 
ilocs not, offend against the purposes of Chapter 111, Part \’ of the said 
Act (which deals with discrimination). 

(In llic House of Lords on Ibth July 11)35, the Mariiuess of Zetland 
(Without wishing to bind himself to the actual words) said that at the end 
of paragraph XXVll he would propose to insert some such words as 
these— 

"In considering whether or not he sball assent in Our name to any 
Bill otlicr than a Bill of any of the classes enumerated in llio foregoing 
sub-paragraphs Our Governor-General (mid in the case of a Province Our 
Governor) shall without prejiulicc to his power to withhold his assent upon 
any ground whatsoever have special rcgaid to the effect of the Bill upon 
any of Jiis special responsibilities).” 

XXVI11. It is further Our will and plea.suro that if an Agreement is 
made with His Kxalted Highness the Nizam of Hyderabad as contem¬ 
plated in Part HI of the said Act (the establishment of Provincial 
Autonomy), Our Governor-General in notifying his assent in Our name to 
any Act of the Legislature of the Central Provinces and Berar which has 
been reserved for his consideration, shall declare that his assent to the 
Act ill its application to Berar has been given on Our behalf and in .virtue 
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of the provisions of Part 111 of the said Act in pursuance of the Agree¬ 
ment between Us and His Exalted Highness the Nizam. 

XXIX. It is Our will that the power vested by the said Act in Our 
(.iovernor-Oeueral to stay proceedings upon a Bill, clause or amendment 
in the Federal Legislature in the discharge of his special responsibility 
for the prevention of grave menace to peace and transquillity shall not be 
exercised unless, in his judgment, the public discussion of the Bill, clause 
or amendment would itself endanger peace and tranquillity, 

XXX. it is Our will and pleasure that, in choosing representatives 
of British India for the seats in the Council of State which arc to be filled 
by Our Covernor-Oencral by nominations made in his discretion, he shall, 
so far as may be, redress inequalities of representation which may have 
resulted from election. He sliall, in particular, bear in mind the necessity 
of securing representation for the Scheduled Castes and women; and in 
any nominations made for the purpose of redressing inequalities in 
relation to minority communities (not being communities to whom seats 
are specilicaUy allotted in the Table in the First Part of the Firat Schedule 
to the said Act) he shall, so far as may seem to him just, be guided by the 
proportion of seats allotted to such minority communities among the 
British India representatives of the Federal Assembly. 

E.— General. 

XXXI. And finally, it is Our will and pleasure that Our Governor- 
Gciieral should so exercise the trust whicli we have reposed in him that the 
jiartncrship between India and the United Kingdom within Our Empire 
may be furthered, to the end that India may attain its due place among 
Our Dominions. 
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INSTRUMENT OF ACCESSION. 

(Provisional Draft.) 

Circulated to Indian States. 

(August, 15.) 

The following pi ess communique has been i.'ssuerl:— 

A provisional draft Instrument of Accessmn was published in Com¬ 
mand paper No. 4843. It has since lieen revised in the light of the 
Government of India Act of 1935 and of tht various criticisms upon it, the 
revised form reproduced below is being circulated to Indian States indi¬ 
vidually with a view to carl) discussion with Rulers:— 

Instrument of Accession of the . . (insert full name and 

title) 

VViiKRKAs proposals for the establishment of a Federation of India 
comprising such Indian States as may accede thereto and the Provinces of 
llritish India constituted as Autonomous Provinces have been discussed 
between representatives of Ilis Majesty’s Government of the Parliament of 
the United Kingdom, of Hritish India and of the Rulers of the Indian States; 

i\.\i) WHKRKAs those proposals contemplated that the Federation of 
India should be constituted by an Act of the Parliament of the United King¬ 
dom and b) the accession of Indian States; 

Anu WTiERiAs provision for the constitution of a Federation of India 
has now been made in the Government of India Act, 1935; 

And w hkkkas that Act provided that the Federation shall not be esta- 
blishctl unttl such date as His Majesty ma>, by proclamation, declare and 
such declaration cannot be made until the requisite number of Indian States 
have acceded to the Federation; 

A.vd w heri-a.s the said Act cannot apply to any of my territories save 
liy viiTiic of my consent anil concurrence signified by mv accession to the 
Federation; 

1. Now^ therefore, I (insert full name and title), Ruler of (insert 
name of State), in the exercise of my sovereignly in and over my said 
.Slate for the purpose of co-operating in the furtherance of the interests 
and welfare of India by uniting in a Federation under the Crown by the 
name of the Federation of India with the Provinces called Governors' 
l^’rovinces and with the Provinces called Chief Commissioners’ Provinces 
and with the Rulers (if other Indian States do hereby execute this my 
Instrument of Accession, and I hereby declare that subject to flis Majesty’s 
acceptance of this Instrument, I accede to the Federation of India as esta¬ 
blished under the Government of India Act, 1935, (here-in-after referred 
to as “the Act”) with the intent that His Majesty the King, the Governor- 
General of India, the Federal Legislature, the Federal Court and any other 
Federal authority established for the purposes of the Federation shall by 
virtue of this, my Instrument of Accession, but subject alwavs to the terms 
thereof and for the purposes only of the Federation, exercise in relation to 
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the State of (hereinafter referred to as "this State”) such functions as 
may be vested in them by or under the Act. 

2. I hereby assume the obligation of ensuring that due effect is given 
to the provisions of the Act within this State so far as they are applicable 
therein by virtue of this, my Instrument of Accession. 

3. I accept the matters specified in the first schedule hereto as the 
matters with respect to which the Federal legislature may make laws for 
this State and in this Instrument and in the said first schedule, I specify 
the limitations to which the power of the Federal Legislature to make 
laws for this State and the exercise of the executive authority of the 
Federation in this State are respectively to be subject. Where, under the 
first schedule hereto, the power of the Federal Legislature to make laws 
for this State with respect to any matter specified' in that schedule is sub¬ 
ject to a limitation, the executive authority of the Federation shall not be 
exercisable in this State with respect to that matter otherwise than in 
accordance with and subject to that limitation. 

4. The particulars to enable due effect to be given to the provisions of 
Ss. 147 and 149 of the Act are set forth in the second schedule hereto. 

5. References in this Instrument to laws of the Federal Legislature 
include references to ordinances promulgated, acts enacted, and laws made 
by the Governor-General of India, under Ss. 42 to 45 of the Act inclusive. 

6. Nothing in this Instrument affects the continuance of my 
sovereignty in and over this State, save as provided by this Instrument or 
by any law of the Federal Legislature made in accordance with the terms 
thereof, the exercise of any of my powers, authority and right in and over 
this State. 

7. Nothing in this Instrument shall be construed as authorising Par¬ 
liament to legislate for or exercise jurisdiction over this State or its Ruler 
in any respect, provided that the accession of this State to the Federation 
shall not be affected by any amendment of the provisions of the Act men¬ 
tioned in the second schedule thereto and the references in this Instrument 
to the Act shall be construed as references to the Act as amended by any 
such amendment, but no such amendment shall, unless it is accepted by the 
Ruler of this State in an Instrument supplementary to this Instrument, 
extend the fimctions which, by virtue of this Instrument, arc exercisable 
by IIis Majesty or any Federal authority in relation to this State. 

8. The schedules hereto annexed shall form an integral part of this 
Instrument. 

9. This Instnunent shall be binding on me as from the date on which 

His Majesty signifies his acceptance thereof, provided that, if the Federation 
of India is not established before the day of . . 19 . . . this Instru¬ 

ment shall on that day become null and void for all purposes whatsoever. 

10. I hereby declare that I execute this Instrument for myself, my 
heirs and successors and that accordingly any reference in this Instrument to 
me or to the Ruler of this State is to be construed as including a refer¬ 
ence to my heirs and successors. This Instrument of Accession—(then 
follows the attestation to be drawn with all due formality appropriate to 
the declaration of a Ruler). 

The following additional paragraph is for insertion in proper cases:— 

(o) Whereas 1 am desirous that functions in relation to the adminis¬ 
tration in this State of laws of the Federal Legislature, which apply therein 
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shall be exercised by the Ruler of this State and his officers and the terms 
of an agreement in that behalf have been mutually agreed between me and 
the Governor-General of India and are set out in the schedule hereto. 

Now, therefore, I hereby declare that I accede to the Federation with 
the assurance that the said agreement will be executed and the said agree¬ 
ment, when executed, shall be deemed to form part of this Instrument and 
shall be construed and have effect accordingly. 

(&) The provisions contained in Part VI of the Act with respect to 
interference with water supplies, being sections 130 to 133 thereof inclusive, 
are not to apply in relation to this State. 

(c) Whereas notice has been given to me of His Majesty s intention 
to declare, in signifying his acceptance of this, my Instrument of Accession, 
that the following areas are areas to which it is expedient that the provi¬ 
sions of sub-section (1) of section 294 of the Act should apply. 

Now, therefore, I hereby declare that this Instrument is conditional upon 
His Majesty making such a declaration. 
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letters patent passed under the Great Seal of the Realm 

constituting the office of Governor-General of India. 

].^att‘cl 5th March, 1937. 

(^/KORGE THE SIXTH by the Grace of God of Great Rritain, Ireland and 

of the British Dominions beyond the Seas King Defender of the Faith 

Emperor of India: 

To all to whom these Presents shall come 

GREETING: 

Whkreas by section 3 (1) of the Government of India Act, 1935 
(hereinafter referred to as “the Act”), it is enacted that the Governor- 
General of India is appointed by Us by a Commission under Our Sign 
Manual; 

Anu wherkas by the Act it is further enacted that the Governor- 
General has all such powers and duties as arc conferred t)n him by or 
under the Act and such other powers belonging to Us, not being powers 
connected with the exercise of the functions of the Crown in its relations 
with Indian .States, as We may be pleased to assign to him: 

A. NO WHEREAS We are minded to make permanent provision for the 
office of Govemor-General of India: 

Now. THERi EUR!-, We do declare Our Will and Pleasure to be as 
follows' - 

1. We do hereli). constitute, order and declare that there shall be a 
Governor-Cieneral of India. 

2. .\n(l We do hereby authorise and empower our Govemor-General 
in Our name and on Our behalf to grant to an) offender convicted in tlie 
exercise of its criminal jurisdiction by any Court of Justice within (.)ur 
territories in India a pardon, either free or subject to such law'ftil con¬ 
ditions as to him mu) seem fit. 

.1 And We do hereby delegate to Our Governor-General authority and 
power to grant in Our name or on Our behalf Commissions in Our Naval 
Forces. Our Indian Land Forces and Our Indian Air Force 

4. After Part XIII of, and the .Ninth .Schedule to, the Act shall have 
ceased to have effect, one of Our Principal .Secretaries of State may grant 
to Our Governor-General once during his term of office leave of absence 
from India for urgent rea.sons of public interest or of health or of private 
affairs. Such leave of absence shall not exceed four months in duration, 
unless flur .Secretary of .State shall see fit to extend the jxM'iod so granted, 
in which case he shall set forth the reasons for the extension in a minute to 
he signed by himself and laid before both Houses of Parliament. 

.5. And We <lo hereby require and command all Our officers, civil and 
mililar), and all other the inhabitants of Our territories in India to be 
obedient, aiding and a.s.sisting unto Our said Govcrnor-tieneral. 

6. And We do hereby reserve to Ourselves, Our heirs and successors, 
full power and authority from time to time to revoke, alter or amend 
these Our Letters Patent as to Us or them .shall seem meet. 

7. Our Govcnior-Gcneral .shall make public in India these Our l.etters 
Patent in such manner as to him may seem fit. 

In WITNESS whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster the Fifth day of March in the 
First year of Our Reign. 

By Warrant under the King’s Sign Manual, 
__ __ __ Schuster. 

No. F. 5/11/37-G. (A).—Letters Patent constituting the office of the Governor- 
General of India. 
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LETTERS PATENT passed under the Great Seal of the Realm 
constituting the Office of the Crown Representative. 

13ated Sth March, 1937. 

GEORGE THE SIXTH by the Grace of God of Great I’ritain, Ireland 
and of the British Dominions beyond the Seas King Defender of 
the Faith Emperor of India: 

To all to whom these Presents shall come 

GREETING: 

Whereas by Section 3 (2) of the Government of India Act, 1935 
(hereinafter referred to as ‘the Act”), it is enacted that our Representa¬ 
tive for the exercise of our functions in Our relations with Indian States 
is appointed by Us by a Commission under Our Sign Manual : 

And whereas by the Act it is further enacted that any powers 
connected with the exercise of Our functions in Our relations with Indian 
States shall in India, if not exercised by Us, be exercised only by, or by 
persons acting under the authority of. Our said Represenlatiye, and that 
Our said Representative has such powers and duties in connection with the 
exercise of those functions (not being powers or duties conferred or impo¬ 
sed by or under the Act on Our Governor-General) as we may be pleased 
to assign to him: 

And wherea.s we are minded to make permanent provision for the 
Office of Our Representative: 

Now Therefore, we do declare Our Will and Pleasure to be as 
follows:— 

1. We do hereby constitute, order and declare that there shall be 
a Representative of the Crown for the exercise of Our functions in Our 
relations with Indian States, hereinafter referred to as “Our Representa¬ 
tive”. 

2. The person who is for the time being Our Governor-General or 
acting as Our Governor-General shall be also Our Representative. 

3. And we do hereby authorise and empower Our Representative 
to exercise in India on Our behalf all powers and jurisdiction which 
have heretofore been exercisable in relation to Indian States on Our 
behalf by the Governor-General of India or the Governor-General in 
Council, whether with or without the sanction of the Secretary of State in 
Council of India, except so much of those powers and that jurisdiction as 
we may from time to time determine to retain in our own hands or for 
which we may make other provision, and so much as may hereafter be 
vested, in the case of a Federated State, in our Governor-General and 
other Federal authorities under the Act by virtue of the Instrument of 
Accession of the State. 

4. Our Secretary of State may, to such extent as he may deem expe¬ 
dient, himself appoint persons to be employed in connection with the ex¬ 
ercise of Our functions in Our relations with Indian States and Our Re¬ 
presentative shall employ all persons so appointed. But subject as aforesaid 
and subject also to any directions which Our Secretary of State may 
signify to him in regard to the employment of any class of persons. Our 
Representative may on Our behalf employ or appoint all such officers and 
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servants as may seem to him necesssary for the due performance of his 
functions. 

Our Representative may also by writing under his hand authorise 
the recruitment outside India and the appointment in his name by the 
person so authorised of any such officers as he may think expedient. 

Further, Our Representative may empower authorities in Inida 
subordinate to him to exercise such of his powers and discharge such 
duties as he may from time to time deem fit. 

5. Our Representative may further regulate the conditions of ser¬ 
vice of all officers and servants employed or appointed by him, or by 
authorities subordinate to him, subject, however, to the provisions of the 
Act in the case of persons wholly or mainly employed immediately 
before the commencement of Part III thereof in connexion with the 
exercise of Our functions in Our relations with Indian States. 

6. Wc do further authorise and empower our Representative on Our 
behalf to purchase or acquire property whether within or without India 
for the purposes of the exercise of Our functions in Our relations with 
Indian States and to sell or to dispose of any property of any property for 
the time being vested in Us for those purposes and to make either himself 
or through such persons as he may authorise, any contract, whether with¬ 
in or without India, for those purposes. 

7. Our Representative shall in the exercise of the powers and autho¬ 
rities conferred upon him by the Act and by these Letters Patent comply 
with any instructions which We may from time to time issue to him under 
Our sign Manual and shall further be under the general control of, and 
comply with such particular directions, if any, as may from time to time 
be given to him by. Our Secretary of State. 

8. And it is (3ur will and Pleasure that the provisions contained in 
certain Letters Patent under the Great Seal bearing date at Westminster 
the Fifth day of March, 1937, making provision for the Office of Our 
Governor-General for the grant of leave to Our Governor-General shall be 
taken as applying also to our Representative, and that pending the coming 
into operation of that provision any Orders passed under the Act for or 
in connection with the grant of leave to Our Governor-General shall be 
taken as applying to Our Representative. 

9. And we do hereby require and.command all Our Officers, civil and 
military, and all other the inhabitants of our territories in India to be 
aiding and assisting unto Our Representative. 

10. And We do hereby reserve to Ourselves, Our heirs and successors 
full power and authority from time to time to revoke, alter or amend these 
Our Letters Patent as to Us or them shall seem meet. 

11. Our Representative shall make public in India these Our Letters 
Patent in such manner as to him may seem fit 

In Witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourselves, at Westminster the Fifth day of March in 
the First Year of Our Reign. 

By Warrant under the King's Sign Manual, 
vSd. Schuster 
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COMMISSION passed under the Royal Sign Manual and Signet 

appointing The M'>st Honourable the Marquess of Linlithgow, 

K.T., G.M.S.I., G.M.I.E., O.B.E., to be Governor-General of 

India and Crown’s Representative. 

Dated 8th March, 1937. GEORGE R.I. 

GEORGE THE SIXTH by the Grace of God of Breat Britain, Ireland and 
of the British Dominions beyond the Seas, King Defender of the 
Faith, Emperor of India: 

To Our Right Trusty and Right Well Beloved Cousin and Counsellor 
Victor Alkxandkr John Hopb Marquks.s of T.inljtiigow, Knight of the 
Most Ancient and Most Noble Order of the J'hislle Grand Master and 
First ami Principal Knight of Our Most Exalted Order of the Star of 
India Grand Master and First and Principal Knight Grand Commander 
of Our Most Eminent Order of tlu: Indian Flmpirc Officer of Our Most 
Excellent Order of the British Empire. 

GREETING: 

I. We do by this Our Commission under Our Sign Manual appoint 
you the said Victor Alexander John Hope Marquess of Linlithgow to be 
during Our pleasure Our Governor-General of India and Our Representa¬ 
tive for the exercise of Our functions in Our relations with Indian .States 
with all the powers, rights, privileges and advantages to the said offices 
belonging or appertaining. 

II. And We do hereby declare that so long as you shall hold the said 
offices you shall while in India bear in addition to the styles and titles of 
the said offices the style and title of “Our Viceroy”. 

III. And We do hereby authorise, empower and command you to 
exercise and perform all and singfular the powers and directions contained 
in certain Letters Patent under the Great Seal bearing date at West¬ 
minster the Fifth day of March, 1937, making provision for the offices of 
Governor-General and of Our Representative or in any other Letters 
Patent adding to, amending or substituted for the same according to such 
Orders and Instructions as Our Governor-General and Our Representative 
for the time being have already received or as you may hereafter receive 
from Us or from one of Our Principal Secretaries of State. 

IV. And further We do hereby appoint lliat this Our present Com¬ 
mission shall supersede the Warrant under the Sign Manual of His former 
Majesty King l^idward the Eight bearing date the Tenth day of March 1936 
appointing you the said Victor Alexander John Hope Marquess of 
Linlithgow to be Our Governor-General of India. 

V. And We do hereby command all and singular Our officers and 
loving subjects in India and all others whom it may c^oncem to take due 
notice hereof and to give their ready obedience accordingly. 

Given at Our Court at Buckingham Palace the Eight day of March 
1937 in the First year of Our Reign. 

By His Majesty’s Command. 

Zetland. 

No. F. 5|11|37-G. (A)Commission appointing the Most Honourable the 
Marquess of Linlithgow, K.T., G.M.S.I., G.M.I.E., O.B.E., to be Governor-General 
of India and Crown's Representative. 
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INSTRUCTIONS passed under the Royal Sign Manual and Signet 
to the Governor-General of India. 

Dated 8th March, 1937. GEORGE R.l. 

INSTRUCTIONS to Ot R Govkrxor-Gknkkal ok India. 

Givkn at Our Court at Buckingham Palace the Eighth day of March, 1937, 
in the First year of Our Reign. 

WiricRKAs by Letters Patent bearing date the fifth day of March 
Nineteen hundred and thirty-seven. We have made permanent provision 
for the office <jf Governor-General of India: 

And whkrka.s by those Letters Patent and by the Government of India 
Act, 1935 (hereinafter called “the Act”) certain powers, functions and 
authority for the Govemment of India are declared to be vested in the 
Governor-General: 

And WHKRt His late Majesty King George V did before the enact¬ 
ment of the Act issue certain Instructions under His Royal Sign Manual 
to Our said (/overnor-General bearing date the fifteenth day (>+' March 
nintecn Jiundred and twenty-one. and did subsequently amend the same: 

And whereas the impending commencement of Part HI of the Act 
has rendered it iieces.sary to revoke the said Instructions: 

And whereas without prejudice to the provision in the Act that our 
Governor-General shall be under the general control of and complj' with 
such particular directions, if any, as may from time to time be given by 
Our Secretary of State and to the duty of Our Governor-General to give 
effect to any Instructions so received, We are minded to make general 
provision regarding the manner in which during the operation of the pro¬ 
visions of Part XIII of the Act Our said Governor-General shall execute 
all things which according to the Act and the said Letters Patent belong 
to his office and to the trust which we have reposed in him: 

Now, THEREFORF, Wc do by thcsc Our Instructions under Our Royal 
.Sign Manual hereby revoke the aforesaid Instructions and declare Our 
pleasure to be as follows;— 

A. - 1 NT RODl't TORY. 

I. Under these Our Instructions, unle.ss the context otherwise require, 
the term “Governor-General” shall include every person for the time being 
acting as Governor-Cieneral according to the provisions of the Act. 

II. Our Governor-General shall, with all due solemnity, cause Our 
Commission under Our Royal Sign Manual appointing him to be read and 
published in the presence of the Chief Justice of India for the time being 
or, in his absence, other Judge of the Federal Court, and of so many of 
the members of the Executive Council of Our Governor-General as may 
conveniently be assembled. 

III. Our Governor-General shall take the oath of allegiance and the 
oath for the due execution of the office of Our Governor-General of India 

No. F. 5/11/37-G. (A).—Instrument of Instructions to the Governor-General of 

India. 
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and for the due and impartial administration of justice, in the form hereto 
appended, which oaths the said Chief Justice or, in his absence, any 
Judge of the Federal Court, shall, and is hereby required to, tender and 
administer unto him. 

IV. And We do authorise and require Our Governor-General by 
himself or by any other person to be appointed by him in that bciialf U* 
administer to every person appointed by Us or by the Governor-General 
in Council to be a member of the Governor-General's Executive Council 
and to every person appfimted by him to l)e a Chief Commissnjner the oaths 
of allegiance and of office and of secrecy hereto appended. 

V. And We do further direct that i.very person who ui der these 
Instructions shall be required to tak< an «>alh ma)' make an aftirmation in 
place of an oath if he has any objection to making an oath. 

VI. The provisions of the last four preceding paragraphs shall not 
apply to any person holding office at the date of the commencement of 
Tart 111 of the Act. 

Fi —In regard ro tui: ICxkcutivk Ai thokity of a he Governor-General 
IN Council. 

VII. It is Gur will and pleasure that Our Governor-General shall use 
all endeavour consistent with the fulfilment of his responsibilities to L > 
and to Our Parliament for the welfare of Our Indian subjects, that the 
administration of the matters committed to the charge of ()ur (iovenior- 
Cieneral in Council may be conducted in haimony with the wishes of Our 
.said subjects as expressed by their representatives in the Indian Legisla¬ 
ture so far as the same shall appear to him to he just and reasonable: and 
shall so order the administration of his government as to further the 
policy of the Act for its conversion into a Federation of all India. 

C—In REt'.ARD TO Relations between the Governor-General in 
Council and the Provinces 

\TII. Whereas it is expedient for the common good of liritish 
India that the authority of Our Governor-General in Council and of the 
Indian Legislature in those matters which are by law assigned to them 
should prevail: 

And w'hereas at the same lime it is the purpose of the Act that iIk- 
Governments and Legislatures of the Provinces should be free in their own 
sphere to pursue their own policy: 

And whereas in the interest of the harmonious co-operation of the 
several members of the body politic, the Act has empowered Our Governor- 
General to exercise, at his discretion, certain p<iwers affecting the relation- 
between his Government and the Provinces: 

It is Our will and pleasure that Our Governor-General in the e-xcrcise 
of these pow'ers should give unbiased consideration as well to the view- 
of the Governments of the Provinces as to those of his own Government 
whenever those views are in conflict and, in particular, w’hen it falls to him 
to exercise his power to issue orders to the Governor of a Province for 
the purpose of securing that the executive authority of the Governor- 
General in Council is not impeded or prejudiced, or his power to determine 
whether Provincial law or Central law shall regulate a matter in the 
sphere in which both Legislatures have power to make laws. 

IX. It is Our desire that Our Governor-General shall by all reasonable 
means encourage consultation with a view to common action between his 
B 
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Government and the Provinces and between the Provinces themselves. It 
is further Our will and' pleasure that Our Governor-General shall endeavour 
to secure the co-operation of the Provincial Governments in the maintenance 
of such Central agencies and institutions for research as may serve to 
assist the conduct by Provincial Governments of their own affairs. 

X. In particular We require Our Governor-General before giving his 
previous sanction to any legislative proposal which it is proposed to 
introduce in the Indian Legislature for the imposition or variation of taxes 
or duties by which the revenues of the provincial Governments are or may 
be directly affected or for varying the meaning of the expression “agricul¬ 
tural income,” or for alteration of the principles on which under the 
provisions of the Act moneys are or may be distributed to the 
Provinces, to ascertain by the method which appears to him best suited 
to the circumstances of each ca.se the views of those Governments upon 
the proposal. 

XL lie fore granting his previous sanction to the introduction into 
the Indian Legislature of any Bill or amendment wherein it is proposed 
to authorise the Governor-General in Council to give directions to a 
Province as to the carrying into execution in that Province of any Act of 
the Indian Legislature relating to a matter specified in Part 11 of the 
Concurrent Legislative List appended to the Act, it is Our will and pleasure 
that Our (/overnor-General shall take care to see that the Governments of 
the Provinces which would be affected by any such measure have been 
duly consulted upon the proposal, and upon any «)thcr proposals which 
may be contained in any such measure which involve the imposition of 
expenditure upon the revenues of the Province’s. 

XII. In considering whether he shall give his assent to any Provincial 
law relating to a matter enumerated in the Concurrent legislative List, 
which has been reserved for his consideration on the ground that it contains 
provisions repugnant to the provisions of an Act of the Indian Legislature, 
Our Governor-General, while giving full consideration to the proposals of 
the Provincial Legislature, shall have due regard to the iinjiortance of 
preserving substantially unimpaired the uniformity of law which the Indian 
Codes have hitherto embodied. 

D.—Matters affecting the Legislature. 

XIII. Without prejudice to the generality of his powers as to 
reservation of Bills, Our Governor General shall not assent in Our name, 
to, but shall reserve for the signification of Our pleasure, any Bill of any 
of the classes herein specified, that is to say:— 

( a) any Bill the provisions of which would repeal or be repugnant 
to the provisions of any Act of Parliament extending to British India; 

( b) any Bill which in his opinion would, if it became law, so derogate 
from the powers of the High Court of any Province as to endanger the 
position which those Courts are by the Act designed to fill; 

(c) any Bill regarding which he feels doubt whether it does, or does 
not, offend against the purposes of Chapter III, Part V, or section 299 of 
the Act; 

{d) any Bill passed by a Provincial Legislature and reserved for 
his consideration which would alter the character of the Permanent 
Settlement. 

XIV. It is further Our will and pleasure that in pursuance of the 
Agreement made between Us and His Exalted Highness the Nizam of 
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Hyderabad as contemplated in Part III of the Act, Our Governor-General 
in declaring his assent in Our name to any Bill of the Legislature of the 
Central Provinces and Bcrar which has been reserved for his considera¬ 
tion, shall declare that his assent to the Bill in its application to Berar has 
been given by virtue of the Agreement between Ls and His Exalted 
Highness the Nizam. 

E.— General. 

XV. And generally Our Governor-General shall do all that in him 
lies to maintain standards of good administration; to promote all measures 
making for moral, social and economic welfare and tending to ht all classes 
of the population to take their due share in public life; and to secure 
amongst all classes and creeds co-operation, goodwill and mutual respect 
tor religious beliefs and sentiments; and he shall further have regard to 
this Instruction in the exercise of the powers by law conferred upon him 
in relation to matters whether of legislation or of « xrcutive government. 

XVI. And finally it is Our will and pleasure that our Govemor- 
(ieneral should so exercise the trust reposed in him that the partnership 
between India and the L'nited Kingdom within Our Empire may be 
furthered, to the end that India may attain its due pace among our Dominions. 

XVII. And We do hereby charge Our Governor-General to communi¬ 
cate these Our Instructions to the Members of his Executive Council and 
10 publish the same in such manner as he may think fit. 


APPENDIX. 

Form of Oath of Allegiance. 

I. , do swear that 1 will be 

faithful and bear true allegiance to His Majesty, King George the Sixth, 
Emperor of India, His Heirs and Successors, according to Law. 

So help me God. 

Form of Oath of Office. 

1, , do swear that I will 

well and truly serve Our Sovereign, King George the Sixth, Emperor of 
India, in the Office pf , and that 

I will do right to all manner of people after the laws and usages of India, 
without fear or favour, affection or ill-will. 

So help me God. 

Form of Oath of Secrecy for Executive Councillors. 

I, , do swear that I will 

not directly or indirectly communicate or reveal to any person or persons 
any matter which shall be brought under my consideration, or shall become 
known to me as a member of the Governor-General’s Executive Council, 
except as may be required for the due discharge of my duties as such 
member, or as may be specially permitted by the Governor-General. 

So help me God. 

E. CONRAN-SMITH, 

Joint Secy, to the Govt, of India. 
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LETTERS PATENT passed under the Great Seal of the Realm 
Constituting the Office of Governor of Madras. 

Dated Sth March, 1937. 

George the Sixth by the Grace of God of Great Britain, Ireland and of the 
British Dominions beyond the Seas King Defender of the Faith 
lunperor of India: 

To all to whom these presents shall come 

GREETING: 

Whereas by sections 46 and 48 of the Government of India Act, 1935. 
it is enacted that the Governor of M.adras is appointed by Us by a Commis¬ 
sion under Our .Sign Manual: 

Am) w herk^s provision is made in section 304 of the said Act for the 
appointment by Us of persons to act as the Governor of a Province during 
the ab.scnce of the CJovemor from India: 

And whereas We are minded to make provision for the office of Oui 
(iovernor of Madras: 

Now, thekefork. We dVi declare Our Will and Pleasure to be as 
follows: — 

1. We do hereby constitute, order and declare that there shall be a 
(iovernor of Madras. 

2 One of Our Principal .Secretaries of State, may grant to Our 
Governor of Madras once during his term of office leave of absence from 
India for urgent reasons of health or of private affairs. Such leave of 
absence shall not exceed four months in duration unless Our Secretary’ of 
State shall see fit to extend the period so granted, in which case he shall 
set forth the reasons for the extension in a minute to be signed by' himself 
and laid before both Houses of Parliament. 

3. .And We do hereby require and command' ail Our officers, civil and 
military, and all other the inhabitants of Madras to be aiding and assisting 
unto Our said (iovernor. 

4. And We do hereby reserve to Ourselves, Our heirs and successors, 
full power and authority from time to time to revoke, alter or amend these 
Our Letters Patent as to Us or them shall seem meet. 

l^ wiTNE.ss whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster the Fifth day of March in the 
First year of our Reign. 

11Y WARRANT UNDER THE KiNG's SiGN MaNUAL 

SCHUSTER. 

A'o/t' -Letters Patent constituting the office of Governor are the same 
for all Provinces 


Public Depaitmeiit (Reforms). Fort St. George, April 1, 1937. [G. O. No. 638» 
Public (Keform.s)J. 
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INSTRUCTIONS passed under the Royal Sign Manual and Signet to 
the Governor of Madras. 

Dated 8th March, 1937. GF.ORtih. R.l. 

I N.STRUCTTONS to Our Gkivcnior for the time being of Madra> 

Given at Our Court at Buckingham I’alacc the Kighth day of March, 
1937 in the First year of our Reign 

Whereas by Letters Patent bearing date the Fifth day of March. 
Nineteen hundred and thirty-seven. We have made permanent provision 
for the Office of Governor of Madras: 

And Wherka.s by those T.etters Patent and by tiie Act of Parliament 
passed on the second day of August. Nineteen hundred and Ihirty-five and 
entitled the Government of India Ad, 1935 (hereinafter called ‘‘the Act”), 
certain powers, functions and authority for the government of the Province 
of Madras are declared to be vested in the Governor as Our Representative: 

And Wherea.s, without prejudice to the provision in the Act that in 
certain regards therein specified the Governor shall act according to instruc¬ 
tions received from time to time from Our Governor-General, and to the 
<luty of Our Governor to give effect to instructions so received. We arc 
minded to make general provision regarding the due manner in which Our 
.said Governor shall execute all things which, according to the Act and the 
.said Letters Patent, belong to his Office, and to the trust which Wc have 
reposed in him: 

And Wherka.s a draft of these instructions has been laid before Par¬ 
liament in accordance with the provi.sions of sub-section (1) of section 
.S3 of the Act and an Address has been presented to Us by botli Houses of 
Parliament praying that instructions may be issucil in the terms of these 
Instructions: 

Now, THEREFORE, Wc do by ihcsc (^ur Instructions under Our Sign 
.Manual and Signet declare Our pleasure to be as follow.s:— 

A.—T ntroductor Y 

J. Under these Our Instructions, unless the context otherwise require, 
the term “Governor” shall include every person for the time being acting 
as Governor according to the provisions of the Act 

II. Our Governor for the time being shall, with all due solemnity, 
cause Our Commission under Our Sign Manual appointing him to be rea«l 
and published in the presence of the Chief Justice for the time being, or, 
in his absence, other Judge, of the High Court of the Province. 

III. Our said Governor shall take the oath of allegiance and the oath 
for the due execution of the Office of Our Gtivernor of Madras, and for 
the due and impartial administration of justice, in the form hereto appended, 
which oaths the Chief Justice for the time being, or in his absence any 
judge, of the High Court, shall, and he is hereby required to. tender and 
administer unto him. 

IV. And We do authorise and require Our Governor, by himself or 
by any other person to be authorised by him in that behalf, to administer to 
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evcM-y person appointed by him to hold office as a member of the Council 
of Ministers the oaths of office and of secrecy hereto appended. 

V. And We do further direct that every person who under these 
Instructions shall be required to take an oath may make an affinnation in 
place of an oath if he has any objection to making an oath. 

VI. And whereas great prejudice may happen to Our service by the 
absence of Our Governor, he shall not quit India during his term of office 
without having first obtained leave from Us under Our Sign Manual or 
ihrough one of Our Principal Secretaries of State. 

H —In regard to the Executive Authority of the Province. 

VII. In making appointments to his Council of Ministers Our Gover¬ 
nor shall use his best endeavours to select his Ministers in the following 
manner, that is to say, to appoint in consultation with the person who in 
his judgment is most likely to command a stable majority in the Legislature 
those persons (including so far as practicable members of important minority 
communities) who will best be in a position collectively to command the 
confidence of the Legislature. In so acting, he shall bear constantly in 
mind the need for fostering a sense of joint responsibility among his 
Ministers. 

VIIT. In all matters within the scope of the executive authority of 
the Province, save in relation to functions which he is required by or under 
the Act to exercise in his discretion. Our Governor shall in the exercise of 
the powers conferred upon him be guided by the advice of his Ministers, 
unless in his opinion so to be guided would be inconsistent with the ful¬ 
filment of any of the special responsibilities which are by the Act committed 
to him. or with the proper discharge of any of the functions which he is 
otherwise by or under the Act required to exercise in his individual judg¬ 
ment; in any of which cases Our Governor shall, notwithstanding hi.s 
Ministers' advice, act in exercise of the powers by or under the Act con¬ 
ferred upon him in such manner as to his individual juflgment seems 
requisite for the due discharge of the responsibilities and functions afore¬ 
said. But he shall be studious so to exercise his powers as not to enable 
his Ministers to rely upon his special responsibilities in order to relieve 
themselves of responsibilities which are properly their own. 

IX. Our Governor shall intei-prel his special responsibility for the 
safeguarding of the legitimate interests of minorities as requiring him to 
secure, in general, that those racial or religious communities for the mem¬ 
bers of which special representation is accorded in the I..egislature, and 
those classes of the people committed to his charge who, whether on account 
of the smallness of their number or their primitive condition or their lack 
of educational or material advantages or from any other cause, cannot as 
yet fully rely for their welfare upon joint political action in the Legislature, 
shall not suffer, or have reasonable cause to fear, neglect or oppression. 
But he shall not regard as entitled to his protection any body of persons 
by reason only that they share a view on a particular question which ha' 
not found favour with the majority. 

Further, Our Governor shall interpret the said special responsibility as 
requiring him to secure a due proportion of appointments in Our Service? 
to the several communities, and, so far as there may be in his Province at 
the date of the issue of these Our Instructions an accepted policy in this 
regard, he shall be guided thereby, unless he is fully satisfied that modifies- 
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tion of that policy is essential in the interests of the communities aflFected 
or of the welfare of the public. 

X. In the discharge of his special responsibility for the securing to 
members of the public services of any rights provided for them by or under 
the Act and the safeguarding of their legitimate inter., sts Our Governor 
shall be careful to safeguard the members of Our Services not only in any 
rights provided for them by or under the Act or any other law for the time 
being in force, but also against any actirn which, in his judgment, would 
be inequitable. 

XI. The special responsibility of Our Governor for securing in the 
sphere of executive action any of the purposes which the prov sions of 
Chapter III of Part V of the Act are designed to secure in relation to legis¬ 
lation shall be construed by him as requiring him to differ from his Minis¬ 
ters if in his individual judgment their advice vould have effects of the 
kinil which it is the purpose of the said Chapter to prevent, even though the 
advice so tendered to him is not in conflict with any specific provision of 
the Act. 

XII. Our Governor shall construe his special responsibility for the 
protection of the rights of any Indian State as requiring him to see that no 
action shall be taken by his Ministers which would imperil the economic life 
of any State, or affect prejudicially any right of any State heretofore or 
hereafter recognised, whether derived from treaty, grant, usage, suft’ercnce 
or otherwise: and he shall refer to Our Governor-General any questions 
w hich may arise as to the existence of any such right. 

XIII. In the framing of rules for the regulation of the business of 
the Provincial Government Our Governor shall ensure that, amongst other 
provisions for the' effective discharge of that business, due provision is 
made that the Finance Minister shall be consulted upon any proposal by any 
other Minister which affects the finances of the Province: and further 
that no reappropriation within a Grant shall be made by any Department 
other than the Finance Department, except in accordance with such rules 
as the Finance Minister may approve; and that in any case in which the 
Finance Minister does not concur in any such proposal the matter shall be 
brought for decision before the Council of Ministers. 

He shall further in those rules make due provision to secure that 
prompt attention is paid to any representation received by his Government 
from any minority. 

XIV. Having regard to the powers conferred by the Act upon Our 
Secretary of State to appoint persons to Our service if, in his opinion, cir¬ 
cumstances arise which render it necessary for him so to do in order to secure 
efficiency in irrigation, Our Governor shall make it his care to see that he 
is kept constantly supplied with information as to the conduct of irrigation 
in his Province in order that he may, if need be, place this information ai 
the disposal of Our Governor-General. 

XV. In the exercise of the powers by law conferred upon him in 
relation to the administration of areas declared under the Act to be Exclud¬ 
ed or Partially Excluded Areas, or to the discharge of his special responsi¬ 
bility for the safeguarding of the legitimate interests of minorities. Our 
Governor shall, if he thinks this course would enable him the better to dis¬ 
charge his duties to the inhabitants of those areas or to primitive sections 
of the population elsewhere, appoint an officer with the duty of bringing 
their needs to his notice and advising him regarding measures for their 
welfare. 
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c. —M ATI IRS AFFECTlNCi THE LEGISLATURE. 

X\ 1 In (ietennining whether he shall in Our name give his assent to, 
nr withhold his assent from, any Rill Our Govcriior shall, without preju- 
<lice to the generality of his power to withhold his assent on any ground 
which appears to him in his discretion to render such action necessary or 
expedient, have particular regard to the bearing of the provisions of the Rill 
upon ari> of the .special responsibilities imposed upon him by the Act. 

X\’ir. Without prejudice to the generality of his powers as to 
vat ion of Hills, Our Governor shall not assent in Our name to, but shall 
reserve for the consideration of Our Governor-General, any Rill of aii) ot 
the classes herein specified, that is to say;— 

((/) any Jtill the provisions of which wotihl repeal or be repugnant 
to the provisions of any Act of Parliament extending to 
British India; 

(/;) any P>ill which in his opinion would, if it became law, so dero¬ 
gate from the pow’ers of the High Court as to endanger the 
position w'hich that Court is by the Act designed t<.t fill; 

I (•) an} Rill regarding which he feels doubt whether it docs, or 
does nr«t, offend against the purposes of Chapter TTT of Part 
or section 29^^ of the Act; 

((/) any Rill which would alter the character of the Permanent 
Settlement. 

And in view of the provisions in this clause of these Our Tiislructioiis, 
it is Our will and pleasure that if his previous sanction is required under 
the Act to the introduction of any Rill of the last-mentioned description 
()ur Governor shall not withhold that sanction to the introduction of the 
Hill 

XVTTT It is Our will that the power vested by the Act in Our 
pKAcriKjr to stay proceedings upon a Hill, clause or amendment in the Pro¬ 
vincial T.egi.slaturc in the discharge of his special responsibility for the 
prevention of grave menace to peace and tranquillity shall not be excreiscfl 
unless, in his judgment, the public discussion of the Hill, clause or amend¬ 
ment would itself endanger peace and tranquillity. 

XTX It is Our will and pleasure that the .scats in the T.egislative 
Council to l>e filled by the nomination of Our Governor shall be so appor¬ 
tioned as in general to redress, so far as may be, inequalities of represen¬ 
tation which may have resulted from election, and in particular to secure 
icpnseutation lor women and the Scheduled Castes in that Chamber. 

D.— General. 

XX. .\nd generally Our (jovernor shall do all that in him lies to main¬ 
tain standards of good administration; to promote all measures making 
for moral, social and economic welfare and tending to fit all classes of the 
population to take their due share in the public life and government of the 
Province; and to secure amongst all classes and creeds co-operation, good¬ 
will and mutual respect for religious beliefs and sentiments; and he shall 
further have regard to this Instruction in the exercise of the powers by¬ 
law conferred u)»<in liim in relation to matters whether of legislation or of 
executive government. 
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XXT. And We do hereby charge Our Governor to communicate these 
Our Instructions to his Ministers and to publish the same his Prov'nce 
in such manner as he may think fit. 

Note .—The instrument of Instructions to other Governors is the same 
and has not therefore been published. 

APPENDIX. 

FORJX ok (JaTII of Ali EGIANCE. 

1, , <!(» s^^ ear that I will he faithful 

and bear true allegiance t«; His Majesty, Kin^' George the .Sixth, T.imperor 
of India, His Heirs and Successors. .I'xnrdiiii; to law. 

.So help me God. 

I 'ORM OK O^^H Ol OF'FK T.. 

I, , do swear that i will well and truly serve Our 

.Sovereign, King George the .Si.xlh. Emperor of India in the Ortce of 

, and that I will do right to all manner of 
people after the laws and usages of India, without fear or favour, affection 
or ill-wdll. 

So help me God. 

Form ok Oath of Secrecy for M inisters. 

1, , do swear that T will not directly or indirectly 

communicate or reveal to any person or persons any matter which shall be 
brought under my consideration, or shall become known to me as a Minister 
in Madras, except as may be required for the due discharge of my duties as 
such Minister or as may he specially permitted by the Governor in the case 
of any matter pertaining to the functions to be exercised by him in bis 
discretion. 

So lu'ip me God. 


C 
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( 1 ) 

THE GOVERNMENT OF INDIA (EXCLUDED AND PARTIALLY 
EXCLUDED AREAS) ORDER, 1936. 

AT THK COURT AT BUCKINGHAM I'ALACE. 

The 3rd day of March, 1936. 

Present, 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by sub-scction (1) of section ninety-one of the Government 
of India Act, 1935 (hereafter in this Order referred to as “the Act”), His 
Majesty in Council is empowered to declare what areas are to be excluded 
areas and partially excluded areas within the meaning of the Act: 

And whereas a draft of this Order has been laid before Parliament 
in acconlance with the provisions of sub-section (1) of section 3(^ of the 
Act and an Address has been presented to His Majesty by both Houses of 
Parliament praying that an Order may be made in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the powers 
conferred on him as aforesaid and of all other powers enabling him in 
that behalf, is pleased by and with the advice of his Privy Council to Order, 
and it is hereby ordered as follows:— 

1. This Order may be cited as The Government ok India (Exci.udkd 
AND Partially Excluded Ari:as) Order, 1936. 

2. The areas specified in Part I of the Schedule to this Order shall 
he the excluded areas, and the areas specified in Part H oi that Schedule 
the partially excluded areas, within the meaning of the Act. 

3. Any reference in the said Schedule to any District, administrative 
area or estate shall be construed as a reference to that District, area or 
estate as existing on the first day of January, nineteen hundred and thirty- 
six. 

M P. A. Hankcy^ 

SCHEDULE. 

PART T.—EXCLUDED ARE.\S. 

Manias. 

The Laccadi\e Islands (including Minicoy) and the Amindivi Islands. 

Bengal. 

The Chittagong Hill Tracts. 

The Punjab. 

Spiti and Lahaul in the Kangra District. 

Assam. 

The Norlh-East Frontier (Sadiya, Baiipara and Lakhimpur) Tracts 

The Naga Hills District. 

The T.ushai Hills District. 

The North Cachar Hills Sulidivision of the Cachar District. 

The North-West Frontier Province. 

Upper Tanawall in the Hazara District. 



The Govt, of India (Excld. and Part. Excld. Areas) Order, 1936. xix 


PART II.—PARTIALLY EXCf.UDED AREAS. 

Madras. 

The East Godavari Agency and so much of the Vizagapatam Agency as is not 
transferred to Orissa under the provisions of the Government of India (Constitu¬ 
tion of Orissa) Order, 1936. 

Bombay. 

In the West Khandesh District, the Shahada. Nandurhar nid Taloda Taluks, the 
Navapur Petha and the Akrani Mahal; and the villages bcl‘.m.>ing to the following 
Mehwassi Chiefs, namely, (1) tin- Parvi of Kathi, (2) the Parvi oi Nal, (3) the 
Parvi of Singpur, (4) the Walwi of fiaoli.di. Ci) the Wassawa of Chikhli, and 
(6) the Parvi of Navalpur. 

The Satpura Hills reserwd forest areas of ihe fc.ast Khandesh Distrcl. 

The KaKan Taluk and 1‘eint Petha ot the N.isik District. 

The Dahanu and Shahapur Taluks am. the -Mr.khada and Umbergaon Petha.s of 
the Thana District 

The Dohad Taluk and the Jhalod Mahal of ihe Broach and Panrh Mahals District. 

Bfni.al 

The Darjeeling District. 

The Dcwangaiij, .Sribardi, NahUbaii, H:ihiagh.il, Du'-gapur and Kalmakanda 
police stations of the Mymensingh District. 

The Unitfu I'kovincf.s 

The Jaunsar-Pauar Pargana of the Dchra Dun District 

The portion of the Mirzupiir District south of the Kaimur range, 

Bihar. 

The Chota Nagpur Division. 

The Santal Pargaiias District. 

The Centrai, Provinces and Bekar. 

In the Chanda District, the Ahiri Zamindari in the .Sironchi Tahsil, and the 
Dhanora, Dudmala, Gewardha, Jharapapra, Khutgaon, Kotgal, Muramgaon, 
Palasgarh, Rangi, Sirsundi, Sonsari, Chandala, Gilgaon, Pai-Muranda atid 
Potegaon Zamindaris in the Garchiroli 'I'ahsil. 

The Harrai, Gorakghat, Gorpani, Batkagarh, Bardagarh, Partapgarh (Pagara), 
Almod and Sontnir iagirs of the Chhindwara District, and the portion of the Pach- 
marhi jagir in the Chhindwara District. 

The Maiidla District. 

The Peiwlra; Kenda, Matin, T.apha, Uprora, Chhuri and Korba Zamindaris of 
the Bila.spur District. 

The .'\undlii, Koracha, Paiiabaras and Ambagarh Chauki Zamindaris of the 
Drug District. 

The Baihar Tahsil of the Balaghat District. 

The Melghat taluk of the Amraoti District. 

Tlie Bhaiiisdehi Tahsil of the Bctul District. 

Assam. 

The Garo Hills District. 

The Mikir Hills (in the Nowgong and Sibsagar Districts). 

The British portion of the Khasi and Jaintia Hills District, other than the 
Shillong Municipality and Cantonment. 

Orissa. 

The District of Angttl. 

The District of Sambalpur. 

The areas transferred from the Central Provinces under the provisions of the 
Government of India (Constitution of Orissa) Order, 1936. 

The CJanjam Agency Tracts. 

The areas transferred to Orissa under the provisions of the aforesaid Order 
from the Vizagapatam Agency in the Presidency of Madra.s. 



( 2 ) 

THE GOVERNMENT OF INDIA (CONSTITUTION OF 
ORISSA) ORDER. 1936. 

AT THE COURT AT P.l^CKINGHAM PALACE, 

The 3rd day of March, 1936. 

Present, 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

WiticKKAS it is provided by sub-section (1) of section two hundred and 
eighty-nine of the (iovcrnment of India Act, 193S (hereinafter in this 
Order referred to as “the Act”), that, as from such date as His Majesty 
may by Order in Council appoint, certain parts of the Province of Hihar 
and Orissa, the Presidency of M:idras and the Central Provinces shall be 
separated from that Presidency and those Provinces and shall form a 
Governor’s Province to be known as the Province of Orissa, and that 
tliereafter the Province of Rihar and Orissa shall be known as the Province 
of Rihar; 

And wih'rkas by sub-section (2) of the said section His Majesty is 
empouered by Order in Council to make other provision in connection with 
the establishment of the Province of Oiissa: 

And vvhf.rkas a draft of this Order has been laid before Parliament 
in accordance with the provisions of .sub-section (1) of section three 
hundred and nine of the Act and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be made 
in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said powers 
and of all other pov\ers enabling him in that behalf, is pleased by and with 
the advice of His Privy Council to order, and it is hereby ordered, as 
follows:— 

PART I. 

Introductory. 

1. This Order ma} be cited as Tiik GovKRNMhNT of India (Con- 
vrtTUTioN OF Oki.'j.sa) Okdkk, 1936. 

2. The Interpretation Act, 1889, applies for the interpretation of 
this Order as it applies for the interpretation of an Act of Parliament. 

PART II. 

Ukkinition of Oki.s.sa and Date of Sevaration. 

3. (1) I'he Province of Orissa (hereafter in this Order referred to 
as “(.)rissa’’) shall consist of the areas specified in Part I of the First 
.Schedule to this Order, and accordingly, as from the date of the coming 
into operation of the provisions of sub-section (1) of section two hundred 
and eighty-nine of the Act relating to the formation of the Province of 
()rissa and the re-naming of the Province of Bihar and Orissa, those areas 
shall cease to form part of the Province of Bihar and Orissa, the Presidency 
of Madras and the Central Provinces respectively. 

(2) The external land boundaries of Orissa shall be as described in 
Part II of the said Schedule. 
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(3) If any question arises with respect to the boundaries, as exist¬ 
ing at the date of this Order, of any district. Agency, taluk, village, estate, 
forest or other area referred to in the said Schedule or otherwise with 
lespect to the delimitation of the boundary of Orissa, that qustion shall be 
referred to the Governor-General, whose decision theiT' u shall be final. 

4. (1) The date on which the said provisions are to come into opera¬ 
tion shall be the first day of April, nineteen hundred and thirty-six. 

(2) The said date is hereafter in this Order referred to as “the 
appointed day,” and the period beginning on the appointed tlay and ending 
immediately before the commencement of Fail 111 of the Act is hereafter 
in this Order referred to as “the transitional period”. 

PART III. 

Provisions with Resphx-i -lo thk Tkan.'shional Period. 

Duration. 

5. 'File provisions of this Part of this Order shall have effect with 
respect to the transitional period. 

. Idminislralion. 

6. Save as provided by this Order, the Government of India Act 
and ail) Rules made thereunder shall apply in relation to Orissa as they 
apply in relation to other Governors’ Provinces. 

7. The Governor shall be appointed by 11 is Majesty by warrant under 
the Royal Sign Manual, after consultation with the Governor-General, and 
thei'C shall be paid to him an annual salary of sixty-six thousand rupees 
and such allowances as the Secretary of Stale in Council may determine. 

8. (1) Orissa shall be governed in relation to all provincial subjects 
b) the Governor, and so much of the Government of India Act and the 
Rules made thereunder as relates lo the classification of provincial subjects 
as reserved and transferred shall not apply to Orissa. 

(2) The Governor shall have no executive council and any reference 
in Part IV of the Devolution Rules to the Governor in Council shall be 
construed as a reference to the Governor. 

(3) The Governor shall be deemed for all purposes to be the local 
government of Orissa. 

9. (1) There shall be an advisoi 7 council consisting of not more than 
twenty members to be nominated by the Governor and of those persons not 
more than three shall be officials. 

(2) The council may advise on all such matters as the Governor 
may refer to them. 

(3) The business of the council shall be conducted by the council 
or its committees in such manner, and the council and its committees shall 
be presided over by such persons, as the Governor may direct. 

(4) There shall be paid to the members of the Council such 
allowances as the Governor-General in Council may detennine. 

(5) So much of the Government of India Act and the Rules made 
thereunder as relates to legislative councils shall not apply to Orissa. 

10. (1) The Governor may, if he thinks fit, appoint one or more 
members of the advisory council to assist him in such manner as he thinks 
fit, and there shall be paid to any person so appointed such salary and 
allowances as may be fixed by the Governor-General in Council. 

(2) Any such appointment shall be terminable at the pleasure of the 
Governor. 
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Legislation. 

11. The provisions of section seventy-one of the Government of 
India Act (except sub-section (4) thereof) shall apply to the whole of 
Orissa and regulations may be made thereunder accordingly. 

Finance. 

12. (1) The Governor shall, before or as soon as may be after the 
beginning of each financial year falling wholly or j^artly within the transi¬ 
tional period, cause a statement of the estimated annual receipts and 
expenditure of Orissa for that year together with proposals for afipropria- 
tion of the revenues of Orissa to be laid before the advisory^ council for 
general discussion, but no item shall be submitted to the vote of the council; 
and after the discussion the Governor shall authenticate under appropriate 
heads the amounts of the appropriations, and thereupon expenditure may 
be undertaken accordingly. 

(2) During any period in any financial year preceding the authenti¬ 
cation aforesaid expenditure for that year may be undertaken in respect 
of such matters and within such limits as the Governor may from time to 
time by written order determine. 

13. If in any financial year further expenditure from the revenues 
of Orissa becomes necessary over and above the expenditure authorised 
under the last preceding paragraph for that year, the Governor shall cause 
a supplementary statement showing the estimated amount of that expendi¬ 
ture to be laid before the advisory council, and the provisions of that 
paragraph shall apply with any necessary modifications with respect to 
that statement and that expenditure. 

14. Subject to such instructions as the Governor-General in Council 
may issue, the Governor shall make such arrangements as he deems neces¬ 
sary for the control of expenditure out of the revenues of Orissa, and 
Part 111 of the l^evolution Rules (which relates to finance departments) 
shall not apply to Orissa. 

15. (1) In the table of annual assignments for famine relief set out 
in paragraph one of .Schedule IV to the Devolution Rules, for the entiy— 


“Bihar and (.’>rissa.3,00,000” 

there shall be substituted the following entry— 

“Bihar.2,00,000” 

and the following entry shall be added — 

“Orissa.1,25,000” 

(2) In the table of accumulated totals set out in paragraph five of 

the said Schedule IV, for the entr)'— 

“Bihar and Orissa.15,00,000” 

there shall be substituted the following entiy-— 

“Bihar.10,00,000” 

and the following entry shall l>e added— 

“Orissa.10,00,000” 


16. There shall be a Revenue Commissioner for Orissa, who shall dis¬ 
charge such functions as the Governor may, with the previous sanction of 
the Governor-General in Council, from time to time assign to him, and any 
provision in force immediately before the appointed day contained in or 
made under any enactment shall have effect accordingly; 

Provided that any revpue appeals pending immediately before the 
appointed day before the Bihar and Orissa Board of Revenue shall be con- 
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tinued and disposed of as if the Division of Orissa had continued to be part 
of the Province of Bihar and Orissa. 

Other Matters. 

17. The Governor may by notification in the lex.' (official gazette 
direct what officer (other than the Revenue Commissioner ) is to exercise in 
Orissa any functions exercisable by virtue of any provision in force imme- 
rliately before the appointed day contained in or mad; ni.der any enactment, 
and any such provision shall have effect accordingly. 

18. The provisions of the Second Schedule to this Order shall have 
effect with respect to the legislative councils of the Governors’ Provinces 
from which areas are separated by this Ordci. 

PART IV. 

MisCKIXANtOl ,. 

19. (1) The High Court at Patna ■^hall be the High Court for the 
whole of Orissa and shall— 

(o') in respect of the areas transferrei! to Orissa from the Province 
of Bihar and Orissa, retain such jurisdiction as it had imme¬ 
diately before the appointed day; 

(fi) in respect of such areas in Oris.sa as, immediately before the 
appointed day, were under the jurisdiction of any other High 
Court, have such jurisdiction as that other High Court had 
immediately before the appointed day; 
and the jurisdiction of any such other High Court in any such area in any 
matter in which jurisdiction is by this paragraph given to the High Court 
at Patna shall cease. 

(2) Notwithstanding anything in sub-paragraph (1) of this paragraph— 

(a) all proceedings pending in any such other High Court as afore¬ 
said on the appointed day shall be continued in that Court; 

(&) all proceedings with reference to any decree or order passed or 
made by any such other High Court shall, after the appointed 
day, be instituted in tliat High Court and not in the High 
Court at Patna: 

Provided that any such other High Court as aforesaid may, if it ap¬ 
pears to it that, having regard to any alteration of the boundaries affected 
by this Order, any case pending therein on the apixiintcd day ought to be 
transferred to the High Court at I’atna, direct that that case shall be so 
transferred, and it shall be transferred accordingly. 

(3) The Letters Patent of the High Courts w'hich immetliately before 
the appointed day had jurisdiction in any part of Orissa shall be read with 
and construed as modified by this Order. 

20. Subject to the provisions of the last preceding paragraph, the 
Governor-General in Council may, after consulting the local governments 
and High Courts concerned, give such directions as he thinks proper as to 
the disposal of any cases pending on, or shortly before, the appointed daj 
in any Court acting for an area, any part of which is transferred by this 
Grder to Orissa, and as to the Courts in which proceedings by way of appeal 
or revision are to lie in cases decided by any such Courts before the appointed 
day. 

21. The Council of State Electoral Rules and the Legislative Assem¬ 
bly Electoral Rules and any Regulations applied thereby shall, until 
amended by competent authority, have effect as if Bihar and Orissa conti¬ 
nued to be one Province with the same boundaries as immediately before 
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the appointed day, and as if the boundaries of the Presidency of Madras and 
of the Central Provinces had not been altered: 

I’rovidcd that anything required by the said Rules or Regulations to 
he done by the Governor, the local government or officials of Bihar and 
Orissa, of Madras or of the Central Provinces shall be done by such Go¬ 
vernor, local government or officials as the Governor-General in Council 
may direct. 

22. (1) There shall be an apportionment of assets and liabilities be¬ 
tween Orissa and the Governors’ Provinces from which areas are separated 
by this (^rder, and that apportionment shall be made in accordance with 
the provisions contained in the Third Schedule to this Order. 

(2) Any dispute arising under the said provisions shall be referred 
to and finally decided by the Secretary of State in Council or, after the 
commencement of Part III of the Act, the Secretary of State. 

23. (1) Such persons serving under the Crown immediately before 
the appointed day in, or in connection with the affairs of, the Presidency 
of Madras, the Province of Bihar atid Orissa or the Central I’rovinces, as 
may be determined by agreement between the Governments concerned, or, 
in default of agnement. by the Govenior-Gcncral in Council, may, not¬ 
withstanding anything in the tenns of their appointments or their condi¬ 
tions of seivice, b<' required to serve in, or in connection with the affairs 
of Orissa. 

(2) The power conferred by this paragraph to require a person to 
seiTe in, or in connection w'lth the affairs of, Orissa shall lx; exercised 
subject to any conditions for the protection of the persons concerned pre¬ 
scribed by the Governor-General in Council, either generally or in relation 
to particular persons or classes of persons. 

24. Any appointment made under Part III of this Order of a person 
to be Governor of Orissa shall as from the commencement of Part lU of 
the Act have effect as if it were an appointment made under section 48 
thereof. 

25. Until other provision is made under the iVet, any officer w’ho 
immediately before the commencement of Part 111 of the Act was exer¬ 
cising any functions by virtue of anything done under Part 111 of this 
Order shall continue to exercise those functions. 

26. The provisions of this (_>rder shall noi be deemed to have effected 
any change in the territorial application of any enactment, nothwithstanding 
that that enactment is expressed to apply or extend to the territories for the 
lime lieing under a particular administration: 

Provided that nothing in this paragraph shall be construed as affecting 
the power to make regulations for Ori.s.sa under section 71 of the (^vemment 
of India Act as applied by this Order. 

27. For the purpose of facilitating the application in relation to Orissa 
of any enactment, notification, order, scheme, rule, form or byelaw passed, 
issued or made before the appointed day, any Court may, subject to any 
express provision of this Order, construe the enactment, notification, order, 
scheme, rule, form or byelaw with such alterations not affecting the substance 
as may be necessary or proper to adapt it to the matter before the Court. 

M. P. A. Hankey. 
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FIRST SCHEDULE, 

PART I. 

Areas comprised in the Province ok Orissa. 

1. That portion of the Province of Bihar and Orissa which is at the date of 
this Order known as the Orissa Division thereof. 

2. Areas transferred from the Presidency of Madras:— 

(i) The Ganjam Agency Tracts; 

(ii) The following areas in the non-Agency portion oJ the Ganjam district, 

viz, the taluks of Ghiimsiir, Aska, Sur ida, Kodala and Chatrapur, and 
so much of the taluks of Ichapiir and Berhampur as lies to the north 
and west of the line described in I’.iit II of this schedule; 

(iii) So much of the Parlakimcdi Estate as lic' to the north anil cast of the 

said line; and 

(iv) The following areas in the Vi/agapatam district, that is to say, the 

Jeyporc (Impartible) Estate and so much of the Pottangi taluk a« is 
not included in that estate. 

3. Areas transferred from the Central Provinces 

(i) 'I'ho Kharhar /atnimlari in the Raipur district; aid 

(ii) 'I'he Padampiir Tract in the Bilaspur district, that is to say, the de- 

lached portion of that distiict consisting of fifty-four villages of the 
Chandrapur I’adampur estate and also of the following 7 villages, 
namely, Kuhakunda, Badimai, Panchpudgra (Soda) , Barhampura 
(Malgiuari), I’anchpuragia (Palsada), Jogni, and Thakurpali (Jogni), 
PART IT 

The Land Boundary ok Orissa 

A. The main portion of Orissa 

The boundary follows a line which starts in latituilc 19° 5’ (approximate), at the 
point on the coast of the Bay of Bengal where the houndary of Patisomiapuram 
village, after following the coast from north to south, turns inland. From that point 
it runs along the existing village boundary (so as to include the /illagc in Oiissa) 
until it meets the boundary of the Berbamjmr taluk at a sharp re-entrant angle in that 
boundary; thence along the nortlurn atm of that taluk bouiulary until it meets the 
south-eastern boundary <>f Chikati estate* thence along that estate boundary westwards 
and southwards uulil il again meets the boundary of tbe Bcihampur taluk; thence 
along that taluk boundary south-westwards until it meets the boundary of Jalaiitra 
estate; thence along that estate boundary westwards until it meets the boundary of 
the Ganjam Agency ; thtnee .south-westwards along the boundary of that Agency 
until it meets the boundary of the Parlakimedi Estate; llicnce eastwards and south¬ 
wards along that boundary to the ixiint where the southern boundary of Peddahamsa 
village leaves the estate boundary; thence through the e.state to the south-west corner 
of the village of Pedda Murangi along existing village boundaries so us to include in 
Orissa the villages of Peddahamsa, Labonyogoilo, Bacluobada, Mamidipalle and Pedda 
Murangi (iiichidiiig Lavanya Kotta Reserved Forest) ; from the south-west corner 
of Pedda kfurangi along the west boundary of the village of ^fara, the north-western 
forest boundary of Baiiapurain Reserved Forest, the northern boundary of the village 
of Bagadalla and the northern boundary of the village of Surjam to the most northerly 
point (approximately) of the last-mentioned boundary; thence in a northerly direc¬ 
tion for a distance of about half a mile across the saddle in the hills to the south¬ 
eastern corner of the village of Kosali; thcncc 'to the point where the south-west 
corner of the village of Omora meets the Mahendratanaya river along existing 
village boundaries so as to include in Orissa the village® of Kosali, Jangalapadu, Sarado- 
puram, .-Xgarakhandi; Bhinnola; Dhamidigam and Omora; from the last-mentioned 
point in a westerly direction along the middle line of that river to the .south-west 
corner of the village of Kavili Khaspa; thence to the point where the western boun¬ 
dary of the village of Siiigupuram Agraharam meets the southern forest boundary 
of the Kurlanda Reserved Forest along existing vill^c boundaries so as to include 
in Orissa the villages of Kaviti Khasiia, Cheruviidiguva, Venkatapuram; Pedda- 
khiiiga (I), Miikkidipadu (I), Ranipeta; Siddamaniigii (I) and Singupuram Agra¬ 
haram ; thence along the southern forest boundary of Kurlanda Reserved Forest until 
it meets the boundary of the village of Minigam; thence to the point where the 
eastern boundary of the village of Kinigam meets the Vamsadhara river along existing 
village boundaries so as to include in Orissa Kurlanda Reserved Forest, the villages 
of Minigam, Sitapuram, Kharada, Vistala, Hadobhangi, Jayapuram, Nilapuram 
and Kinigam; thence in a north-westerly direction along the middle line of the 
D 
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river until it meets the boundary of the Gaiijam district; thence along that district 
boiiiularv, ^\hich is there the boundary also of the Jeypore 
wards aiid southwards until that istatc boundarj' diverges from the 
ar^ ; thence along that estate boundary (so as to include the estate in ^nssa) unt 1 
It meets the eastern boundary of the Fattangi taluk; thenoc along that taluk boundary 
(^o as to inclnde the taluk in Onssa) until it again meets the boundary of the Jeypore 
(Impartible) Estate; Ihcncc along that estate boundary until it meets the boundary 
of the Madras I’resideiicy; thence northwards, south-eastwards and again northwards 
along the Fresideiicv boundary until it meets the boundary of the south-western 
1)01 tion of the Angul District, thence along the west, north and east boundaries of 
that portion of that district until it again meets the 'Presidency boundao' at a point 
where that boundary is also the boundary of the Eastern States Agency; thence 
along the boundary of that Agency until it meets the boundary of the Bengal 
Presideuci ; and thence in a south-easterly direction along the Presidency boundary 


to the sea. 

B. The chtaehcd portion of the Province formed by the part of the existing 
Angul district of the Province of Hihar and Orissa which is wholly .surrounded by 
Indian .States 


The boundary follows the existing boundary. 

C. The detached portion of the Province formed by the Sambalpiir district of 
the Province of Bihar and Orissa and the two areas transferred from the Central 
Provinces. 

The boundary follows the existing boundaries. 


SECOND SCHEDULE. 


PkOMsiONS with RESFKCr TO THK LeCISI.VI 1VF CoUNClU.S OF BtHAK, 

M.\nRAs AND iiiK Central Provinos. 

General. 

1. fl) III this Schedule— 

the expression “Province of Bihar” means the ProMtice which is known at 
the date of this Order as Bihar and Onssa hut as from the appointed 
day is to be known as Bihar: 

the expression “Council” means the Legislative Council of the Province of 
Bihar, of the Presidency of Madras, or of the Central Provinces, as the 
context may require; 

the expression “transferred area” means an area separated by or under section 
two hundred and eighty nine of the Act from the Province of Bihar, 
the Presidency of Madras or the Central Provinces and the expression 
“transfer of area” shall be construed accordingly. 

(2) For the purposes of this Schedule a constitncncy shall be deemed to be 
altered if its extent is reduced by a transfer of area, or if the qualification of 
electors for the constituency depends upon the residence of a person or the situation 
of property within, or some other fact related to, a Province, constituency or other 
limits of which the extent is so reduced. 

2. A transferred area shall cease to form part of any constituency returning 
a member to sit in any Council. 

3. Subject to the special provisions of this Order relating to Ganjam, a person 
who immediately before the appointed day was a member of a Council for any 
constituency which will on that day be altered shall continue to represent that 
constituency as if he hatl been elected to represent that constituency as altered, and 
shall, until the next dissolution of the Council, be deemed to have been, and to be, 
duly qualified to be so elected and to he a member for the constituency as altered. 

4. If, by reason of the said s|)ccial provisions or otherwise, a hyc-elcction falls to 
be held for any altered constituency between the appointed da'y and the completion 
of the next general revision of the electoral roll for that constituency, a person 
shall not be entitled to vote or eligible for election by reason of his inclusion in a 
part of the roll which relates solely to a transferred area, but, save as aforesaid; any 
person shall be entitled to vote who would have been entitled to vote if the constituency 
had not been altered. 


Special Provisions as to Bihar. 

5. (1) On the appointed day— 

(«) the constituencies mentioned in sub-paragraph (2) of this paragraph 
shall cease to be constituencies returning members to sit in the 
Council. 
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(b) such two of the nominated members of the Council who are officials as 

the Governor may determine shall vacate their seats; and 

(c) the number of elected members of the Council shall be reduced by ten, 

the number of nominated members and the number of such members 
who may be oflicials shall each be reduced by two, and the total num¬ 
ber of members shall be reduced by twelve 
(2) The constituencies referred to In the last preceding paiagraph are the 
following; namely:—Orissa Division (Non-Muhammadan Urban); Orissa Division 
(Muhammadan Rural) ; North Cuttack (Non-Muhammadan Kiiral) ; South Cuttack 
(Non-Muhamniadaii Rural), North Balasore (Non-Muhammadan Rural), South 
Balasore (Non-Muhammadan Rural), North Puri (Non-Muhammadan Rural), 
South Puri (Non-Muhammadan Rural), Samhalpiir (Non-Muhammadan Rural), 
Orissa Division Landholders. 

Special Provistom as to Madras. 

6. (1) As from the appointed day, the constituency of Ganjam shall be repre¬ 
sented on the Council by one member instead of by three members and the number 
of elected members of the Council ami the total number of members thereof shall 
each be reduced by two. 

(2) The persons who immediately before the appointed day are members 
for the said constituency shall vacate their scats on that day, and a by-election 
shall be held for the election of one member to represent that constituency: 

Provided that, if immediately before the appointed day two of the three 
seats allotted to that constituency arc vacant, the provisions of paragraph 3 shall 
apply to the person holding the other scat. 

THIRD SCHEDULE. 

Provisions as to Apportionment. 

PART I. 

.\djustmenis beiween Bihar and Orissa. 

1. Subject to the provisions of this Part of this Schedule relating to unissued 
stores, all land, works, forests, buildings and contents of buildings shall remain 
the property of, or, as the case may be, pass to, the Province in which they are 
xituated. 

2. Arrears of taxes shall belong to the Province in which the taxed property 
is situate or the taxed transactions took place. 

3. Of the outstanding Bihar and Orissa Irrigation Debt incurred before the 
first day of April, nineteen hundred and twenty-one, twenty-five million, six hundred 
and eighty-five thousand one hundred and thirty-six rupees shall be the debt of 
Orissa and the remainder shall be the debt of Bihar, 

4. Any sums due on or after the appointed day iri respect of loans made before 
the appointed day from the Provincial Loans Account shall belong to the Province 
in whose area the persons from whom the suras arc due were resident on the 
appointed day. 

5. Bihar shall retain the whole of the free provincial balance and the whole of 
the Famine Relief Fund, and Orissa shall, subject to the provisions of paragraph 4; 
have no claim on, or liability in respect of, the Provincial Loans Account. 

6. Of the free balance standing to the credit of the Bihar and Orissa Road 
Fund, Orissa shall receive one-tenth and the residue shall be retained by Bihar: 

Provided that sums already allocated on the appointed day to specific projects 
may be spent on those projects and shall not be deemed to form part of the free 
balance of the Fund. 

7. Borrowed money unexpended on the appointed day together with the 
corresponding liability shall be divided between the two 'Provinces in such manner 
as may be mutually convenient to both. 

8. Reserve funds shall be divided between the two Provinces according as 
the purposes of the funds are purposes of the one Province or the other. 

9. If and in so far as any item in suspense is ultimately found to affect any 
capital head referred to in the foregoing paragraphs of this Part of this Schedule, 
It shall be dealt with in accordance with the provisions of the relevant paragraph. 

10. Any substantial quantities of unissued stores of any class shall be divided 
between Orissa and Bihar in proportion to the indents for stores of that class made 
in the three years immediately preceding the appointed day for the Orissa Division, 
and the remainder of Bihar and Orissa, respectively. 
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11. (1) Subject to the adjustment mentioned in sub-paragraph (3) of this 
paragraph, liabilities in respect of pensions granted by Bihar and Orissa before 
the appointc<l day shall, in the case of pensi(His which, immediately before the 
appointed day, were being paid from treasuries in Orissa, be liabilities of Orissa, 
and in other cases be liabilities of Bihar. 

(2) Subject to the said adjustment, liabilities in respect of pensions granted 
.ifter the appointed day shall be liabilities of the Province granting tTie pension. 

(3) There shall be computed for each month after the appointed day the total 
liability of each Province— 

(a) in icspcct of pensions granted by Bihar and Orissa before the appointed 

day: 

{b) in respect of so much of any pensions granted after the appointed day 
to or ill respect of persons who remain available for service in both Provinces as 
is attributable to service before tlie appointed day. 

and Oriss.! shall jay to Bihar monthly the amount by which the total liability of 
Bihar for that month exceeds eighty-oiic per cent, of the total liability of both 
ProviniO> for thai month 

(4) Any (iiiestion as to how much of any pension is attributable to service 
before the appointed dav shall be determined by comparing the length of the service 
of the officer m question hefore the appointed day with the length ot his service 
alter the appointed day. 

Nothing in tins par.*graph shall be taken as prohibiting the payment 
fiom treajiiries in the om Provinre of pensions which are the liability of the other, 
and if an> pension , are >.o paid the necessary adjustments shall be m.ide between 
the two I'roYinres. 

12. (li 'I'lit nrovisioiis of this paragraph shall, for the twenty five years com- 
meiienig on the appointed day, have clTect with respect to fioveriiment '.osjiitals and 
cdiieational institutions in Bihar (including anv tlicrapeiitu in tiliite oi icformatorj 
school) which before the appointed day served both Bihar and Orissa 

(2) There shall be reserved for Orissa either— 

(а) the specific niimher of places reserved foi residents in Orissa imme¬ 
diately before the appointed day; or 

(б) if a specific number of places was not so reserved, a number of places 
as near as may be equal to the average number of jdaccs filled by residents in Orissa 
during the three years immediately preceding the appointed day, 

(3) The charge to be made for admittance to the places aforesaid shall be 
calculated on a cost basis, account being taken of the pensions which will ultimately 
he payTihlc to and in respect of the staff, and of debt outstanding on the appointed 
day or ineiirrcd after the appointed day, but no account being otherwise taken of 
capital expenditure incurred before the appointed day. 

Provided that the charge made for admittance to the said places shall in no 
ease exceed that made in respect of other persons resident outside Bihar. 

(4) If for any five consecutive years after the appointcvl day Orissa fails to 
fill any of the jilaccs so reserved, the right of Orissa to that place shall lapse. 

PART II. 

AllJUSTMtNrS BJ-.lWtl-N M.VItRAS AND OrISSA. 

1 Ml land, works, forests, buildings and contents of buildings in a transferred 
urea shall pass to Orissa. 

2 Arrears of taxes in respect of property or transactions in a transferred area 
chall belong to Orissa. 

3. Orissa shall assume, and Madrav sh.ill be relieved from, liability for four 
million, seven hundred and .seven thoiisand and eight rupees of the outstanding 
Madras Irrigation Debt inciirresl before the first, day of April, nineteen hundred 
and twenty-one. 

4 Orissa shall assume, and Madras shall be relieved from, liability for so 
much of the oiistanding loan debt as was contracted for the construction of a bridge 
over the Kolab River in the financial year ending on the last day of March, nineteen 
hiiiidied and twenty-five, 

5. Any sums due on or after the appointed day in respect of loans made before 
the appointed day from the Provincial Loans Account shall belong to the Province 
ill whose area the persons from whom the sums are due were resident on the appointed 
day. 
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6. Borrowed money unexpended on the appointed day together with the 
corresponding liability shall be divided between the two Provinces a such manner 
as may be mutually convenient to both. 

7. Reserve funds sh.ill be divided between the two I’rov .cis xordmg as the 
purposes of the funds are purposes of the one Province or 'he oti er. 

8. If and in so far as any ilcni in suspensi is ultimately found to J'cet any 
capital head referred to in the foi going paragrajihs of this Part of lhl^ .-schedule 
it shall be dealt with in accordance with the pro\isions of the rehvant t- iagraiih. 

9. (1) Taabilitics in respect of pensions shall - 

(a) in the case of iicnsions granted by '.fadr-s before the appi intc .1 day 
which immediatcli'' before the .ippointcd da> were m ing paid from trcaj-iriLs in a 
transferred area, be liabilities of Orissa; 

(h) in the case ol other iinsmns :-ant'd Madras before tin appointee’ 
day, be liabilities of Madras; 

(r) in the case of pensions grilled ait r tin appointed day, be liabilities 
of the Province gianting the ficnsiou. 

(2) Nothing in this parigraph shall be tak* n as prohibiting ilii payment from 
treasuries in the one Piovincc of pensions wh ch are the liability of the other, and 
if any pensions are .so paid the necesnary adjustm* uts shall be made between the 
two Provinces. 

10. (1) The pioMsioiis of this paragraph shall, for the twenty-five years com¬ 
mencing on the appointed day. have effect with respect to Madra- riovernment 
educational institutions which before the aiipointed dav ser\e<l not onlj Madras but 
also any area comprised m Orissa as constiluled by this Order. 

(2) There shall be reserved for Orissa either— 

(o) the specific number of jdaces reser\ed for resident,s m Orissa imme¬ 
diately before the appointed d.a> , or 

(b) if a specific numbei of places was not so rcsened, a number of places 
as near as may be equal to the a\eragc number of places tilled by residents in Orissa 
during the three ycats immediately pieccding the appointed day. 

(3) The charge to be made for admittance to the places aforesaid shall be 
calculated on a cost basis, account being taken of the penMons which w'ill ultimately 
be payable to and ir respect of the staff, and of debt outstanding on the appointed 
day or incurred after the appointed day, but no account being otherwise taken of 
capital expenditure incurred before the appointed day: 

Provided that the charge made for admittance to the said places shall in no 
case exceed that made m respect of other persons resident outside Madras. 

(4) If for any five consecutive years after the appointed day Orissa fads to 
fill any of the places so reserved, the right of Orissa to that place shall lapse. 

PART III. 

AnjUSTMl-.NTS BKTWKf.N THE CeNTTOVL 'PROVINCES AND OrISSA. 

1 All land, works, forests, buildings and contents of buddings in a transferred 
area shall pass to Orissa. 

2. Arrear.s of taxes in respect of property or transactions in a transferred area 
shall belong to Orissa. 

3. Immovable property in a transferred area vested ‘immediately before the 
appointed day in the Raipur District Council or the Bilaspnr District Council shall 
vest in the Sambalpur District Council on such terms as the Crovernment. of the 
Central Provinces and the Government of Orissa may by mutual agreement determine, 
or as in the default of such agreement may be determined by the Governor-General 
in Council. 

4. As respects any other assets and liabilities of the Raipur District Council 
and the Bilaspnr District Council there shall be made between those Councils res. 
pectively and the Sambalpur District Council such apportionments on such terms as 
the Government of the Central Provinces and the Government of Orissa may by 
mutual agreement determine; or as in default of such agreement may be determined 
by the Governor-General in Council; regard being had to the transfer of areas 
effected by this Order. 



THE GOVERNMENT OF INDIA (CONSTITUTION OF SIND) 
ORDER, 1936. 


AT THE COURT AT RUCKINGHAM PALACE, 

The 3rd day of March, 1936. 

Present: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

WnJiREAS it is provided by sub-section (1) of section two hundred 
and ei|jhty-nine of the Government of India Act, 1935 (hereafter in this 
Order referred to as “the Act”), that, as from such date as His Majesty 
may by Order in Council appoint, Sind shall be separated frotri the Presi¬ 
dency of Hombay and shall form a Governor’s Province to be known as 
the Province of Sind: 

And wiiKRFAs by sub-section (2) of the said section llis Majesty is 
empowered by Order in Council to make other provision in connection with 
the establishment of the Province of Sind: 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of sub-section (,1) of section three 
hundred and nine of the Act, and an Address has been presented to llis 
Majesty by both Houses of Parliament praying; that an Order may be made 
in the terms of this Order: 

NOW, TjHEREFORE, His Majesty, in the exercise of the said powers 
and of all other powers enabling him in that behalf, is pleased by and with 
the advice of His Privy Council to order and it is hereby ordered, as 
follows:— 

PART 1. 

Introductory. 

1. This Order may be cited as the Government of India (Constitution 
of Sind) Order, 1936, 

2. The Interpretation Act. 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

PART II. 

Definition of Sind and Date of Separation. 

3. In the Act and in this Order “Sind” means the territory known at 
the date of this Order as the Division of Sind, and the boundaries of that 
Division shall be the boundaries of Sind. 

4. (1) The date on which, under sub-section (1) of section 289 of the 
Act, Sind is to be separatjed from the Presidency of Bombay and form a 
Governor's Province shall be the first day of April, nineteen hundred and 
thirty-six. 

(2) The said date is hereafter in this Order rieferred to as “the 
appointed day,” and the period beginning on the appointed day and ending 
immediately before the commencement of Part III of the Act is hereafter 
in this Order referred to as “the transitional period.” 
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PART III. 

Provisions with Respect to the Transitional Period 
Duration. 

5. The provisions of this Part of this Order shall .'.tvc effect with 
respect to th'e transitional period. 

Administration 

6. .Save as provided by this Order, the Government of Indi.i Act and 
any Rides made thereunder shall apply in relation to Sind a“ tlwy apply in 
relation to otKer Governors’ Provinces 

7. The Governor .shall be appointed by Majesty 1>> warr'i’il under 
the Royal Sign Manual, after consultation with the Governor-General, and 
there shall be paid to hini an annual salary of sixty six thousand rupees, 
and such allowances as the Secictary of State in Council may determine. 

8. (1) Sind shall be governed in rel.Ttion to all provincial subjects 
by the Govei-nor, and so much of the Govennnent of India Act and the 
Rules made thereunder as relates to the cla.ssification i)f provincial sub¬ 
jects as reserve*! and transferred shall not apply to Sind. 

(2) The Governor shall have no executive council and any lefer- 
ence in I’art IV of the Devolution Rules to the Governor in Council shall 
be construed as a reference to the Governor. 

(3) The Governor .shall be deemed for all purposes to l>e the local 
government of Sind. 

9. (1) There shall be an advisory council consisting of not more than 
tw’enty-ftve members to be nominated In the Governor and of those per¬ 
sons not more than three shall be officials. 

(2) The council may advise on all .such matters as the Governor 
may refer to them 

(3") The business of the council shall be conducted bv the council 
or il.s committees in such manner, and the council and its committees shall 
be presided over by such persons as the Governor may direct. 

(4) There shall be paid to the members of the council such allow¬ 
ances as the Governor-General in Council may determine. 

(.S) So much of the Government of India Act and the Rules made 
thereunder as relates to legislative councils shall not apply to .Sind. 

10. (1) The Governor may, if he thinks fit, appoint one or more 
members of the advisory council to assist him in such manner as he thinks 
fit, and there shall be paid to any person so appointed such salary and 
allowances as may be fixed by the Governor-General in Council. 

(2) Any such appointment shall be terminable at the pleasure of the 
Governor. 

I.EGISLATION. 

11. The provisions of section seventy-one of the Government of India 
Act (except sub-section (41 thereof) shall apply to the whole of Sind and 
regulations may be made thereunder accordingly. 

Finance. 

12. (1) The Governor shall, before or as soon as may be after the 
beginning of each financial year falling wholly or partly within the transi¬ 
tional period, cause a statement of the estimated annual receipts and ex¬ 
penditure of Sind for that year together with proposals for appropriation 
of the revenues of Sind to be laid before the advisory douncil for general 
discussion, but no item shall be submitted to the vote of the council; and 
after the discussion the Governor shall authenticate under appropriate 
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heads the amounts of the appropriations, and thereupon expenditure may 
be undertaken accordingly. 

(2) During any period in any financial year preceding the authenti- 
catiem aforesaid expenditure for that year may be undertaken in respect of 
such matters and within such limits as the Governor may from time to time 
by written order determine. 

13. If in any financial year further expenditure from the revenues of 
Sind becomes necessary over and above the expenditure authorised under 
the last preceding paragraph for that year, the Governor shall cause a 
supplementary statement showing the estimated amount of that expenditure 
to be laid before the advi.sory council, and the provisions of that paragraph 
shall apply with any neccssarj'^ modifications with respect to that statement 
and that expenditure. 

14. Subject to such instructions as the Governor-General in Council 
ma}' issue, the Governor shall make such arrangements as he deems neces¬ 
sary for the control of expenditure out of the revenues of .Sind, and Part 
III of the Devolution Rules (which relates to finance departments) shall 
not apply to Sind. 

15. (1) In the table of annual assignments for famine relief set out 
in paragraph one of Schedule IV to the Devolution Rules, for the entry— 

“Bombay.12,00,000“ 

there shall be substituted the following entry— 

“Bombay. 10,7.'),000” 

and the following entry shall be added— 

“Sind.1,25.0(K)“ 

(2) In the table of accumulated totals set out in paragraph five of 
the sai(l Schedule IV, for the entry— 

“Bombay.75,(X),000“ 

there shall be substituted the following entry— 

“Bombay.6.3,00,000“ 

and the following entry shall be added— 

“Sind.12,00,000” 

16. (1) There shall be a Revenue Commissioner for Sind who shall 
discharge such functions as the Governor may, with the previous sanction 
of the (iovernor-Gencral in Council, from time to time assign to him, and 
any provision in force immediately before the appointed day contained in 
or made under any enactment shall have eflect accordingly. 

(2) Any revenue appeals pending immedi.ately before the appointed 
day in relation to any matter in Sind shall be transferred to, and disposed 
of by, such persons as the Governor may, with the previous sanction of 
the Governor-General in Council, direct. 

Other Matters. 

17. The Governor may from time to lime by notification in the local 
'official gazette direct what officer (other than the Revenue Commissioner) 
is to exercise in Sind any functions exercisable by virtue of any provision 
in force immediately before the appointed day contained in or made under 
.any enactment, and any such provision shall have effect accordingly. 

18. The provisions of the First Schedule to this Order shall have 
effect with respect to the legislative council of Bombay. 

PART IV. 

Miscellaneous. 

19. The Council of State Electoral Rules and the Legislative Assem¬ 
bly Electoral Rules and any Regulations applied thereby shall, until 
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amended by competent authority, continue to have effect as if Sind had 
not been separated from TIombay: 

Provided that anything required by those Rules or Regulations to be 
done by the Governor, the local government or officials of Bombay shall, 
either generally or as respects any particular area or any particular matter, 
be done by such Governor, local government or officials as the Governor- 
General in Council may direct. . ^ 

20. (1) There shall be an apportionment of assets and liabilities oet- 
ween Sind and the Presidency of Bombay, and that apportionment shall 
be made in accordance with the provisions contained in the Second Schedule 
to this Order. 

(2) Any dispute arising under the said provisions; shall be referred 
to and decided finally by the Secretary of .Slate in Council, or, after the 
commencement of Part III of the Act, the Secretary of State. 

21. For the avoidance of doubt it is hereby declared that all persons 
serving under the Crown immediately before the appointed day in, or in 
connection with the affairs of, the Presi<lenc\ of Bombay may be required 
to serve in, or in connection with the affairs of, either Bombay or Sind, 
.subject, however, to any conditions for their protection prescribed by the 
Governor-General in Council, either generally or in relation to any parti¬ 
cular persons or classes of persons. 

22. Any appointment made under Part III of this Order of a person 
to be Governor of Sind shall as from the commencement of Part III of the 
Act have effect as if it were an appointment made under section forty-eight 
thereof. 

23. Until other provision is made under the Act, any officer who 
immediately before the commencement of Part III of the Act was exer¬ 
cising any functions by virtue of anything done under Part III of this 
Order .shall continue to exercise those functions. 

24. The provisions of this Order shall not l>e deemed to have effected 
any change in the territorial application of any enactment, notwithstanding 
that that enactment is expressed to apply or extend to the territories for the 
time being under a particular administration: 

Provided that nothing in this paragraph shall be construed as affecting 
the power to make regulations for Sind under section seventy-one of the 
Government of India Act as applied by this Order. 

25. For the purpose of facilitating the application in relation to Sind 
of any enactment, notification, order, scheme, rule, form or bye-law passed, 
issued or made before the appointed day, any Court may, subject to any 
express jirovision of this Order, construe the enactment, notification, order, 
scheme, rule, form or byc-Iaw with such alterations not affecting the sub¬ 
stance as may be necessary or proper to adapt it to the matter before the 
■Court. 

\I. P. A. Hanker. 

FIRST SCHEDULE. 

Provisions as to Lkoislative Council ok Bombay. 

1. In this .Schedule the expression "the Council” means the Legislative Council 
of Bombay. 

2. (1) On the appointed day the constituencies mentioned in sub-paragraph (2) 
of this paragraph shall cease to be constituencies returning members to sit in the 
Council, the persons ■who immediately before that date are members for the said 
constitucneics shall vacate their seats and the number of elected members of the 
Council and the total number of members thereof shall be reduced to sixty-seven 
and ninety-five respectively. 

(2) The constituencies referred to in the preceding sub-»paragraph are the 
following, namely;: Karachi City, Eastern .‘sind. Western Sind, Karachi City (Afuham- 
E 
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madan), Hyderabad District (Muhammadan), Karachi District (Muhannnadan),. 
Larkana District (Muhammadan), Stikkar District (Muhammadan), Thar and Parkar 
(Muhammadan), Nawabshah District (Muhammadan), Upper Sind Frontier Dis¬ 
trict (MuhanimadaiD, Jagirdars and Zamindars (Sind), Karachi Chamber of 
Commerce. . , , 

3. (1) For the puposc of the Rules with respect to the qualmcations of electors, 
eligibility for election, for the Presidency (European) constituency and the 
Bombay University constituency in Sind shall, as from the appointed day; cease to- 
be regarded as residence in the Presidency, and, if a by-election falls to be held for 
either of the said constituencies between the appointed day and the completion of 
the next general revision of the electoral roll for that constituency, a person who 
is included in that roll by virtue of residence in Sind shall not be entitled to vote 
or be eligible for election. 

(2) A person who immediately before the appointed day is a member for 
either of the said constituencies shall continue to represent that constituency as if 
he had been elected to represent that constituency as altered by the preceding sub- 
paragraph, and, notwithstanding that his residence ma 3 -' be in Sind, shall, until the 
next dissolution of the Council, be deemed to have been, and to be, duly qualified 
to be so elected and to be a member for the constituencj' as so altered, 

SECOND SCHEDUr.E. 

Provisions as to AppoRXioNMKNr, 


1. Subject to the provisions of this Schedule relating to certain unissued stores, 
all land, works, forests, buildings and contents of buildings shall remain the pro¬ 
perty of, or, as the case may be, pass to the Province in which they arc situated, 

2. Arrears of taxes shall belong to the Province in which the taxed property 
is situate or the taxed transactions took place, 

3. Of il'C outstanding Bomba,. Irrigation Debt iiicuricd before the first day of 
April; nineteen hundred and twenty-one; twenty-seven million, four hundred and' 
nintey-six thousand, three hundred and eighty-four rupees shall be the debt of .Smd 
and the remainder shall he the debt of Boniba.i. 

4. Of the outstanding debt on account of the Idoj-d Barrage and Canals s>stem— 

(n) neither Province shall be responsible for the amount outstanding on 
account of the Nasirabad section; 

(b) .seventy-three thousand, six hundred and eighty-seven rupees shall be 
decmcil to be oustanding Irrigation Debt for the purposes of paragraph three and 
shall be dealt with thereunder; and 

(c) the remainder of the debt shall be the debt of Sind alone. 

5. The outstanding Bombay debt on account of the Bombay Development 
Scheme shall be the debt of Bombay .alone. 

6 .Subject a.s aforesaid, as respects the outstanding Bombay debt incurred since 
the end of March, nineteen hundred and twenty-one, on account of works classified 
as (1) productive irrigation works, (2) other productive works, (3) unproiductivc 
irrigation works, and (4) other unproductive works— 

(o) in so far as the requisite information is forthcoming, the debt shall be 
allocated year by year and class by class between the two Provinces according to the 
location of the works on which the money borrowed was spent; 


(b) the remainder of the debt shall be allocated year by year and class by- 
class between the two Provinces in proportion to the gross amounts spent since the 
end of March, nineteen hundred and twenty-one, on works or parts of works in the 
re.spcctive Provinces; not being works or parts of works otherwise taken into account 
under this and the two last preceding paragraphs: 

Provided that for the purposes of subiparagraph (b) of this paragraph no 
account shall be taken of works or parts of works the cost of which is kiiow-n to 
have been wholly defrayed otherwise than from borrowed money 

7. Any sums due on or after the appointed day in respect of loans made before 
the appointed day from the Provincial Lo.Tns Account .shall belong to the Province 
111 which the persons from whom the sums arc due were resident on the appointed 
day and each Province shall be liable for so much of the debt on account of the 
Provincial Loan Account as is equal to the total of the capital sums repayable to 
that Province under this paragraph. 

8- Of the Famine Relief Fund an amount equal to fifteen per cent, of the 
differciice between the gross balance of the Fund and the amount due to the Fund 
from the 1 rovincial Loan Account shall be paid to the Sind Famine Relief Fund 
and the remainder shall continue in the Bombay Famine Relief Fund 

Development Fund as together with the’amount spent 
in Sind before the appointed day from that Fund, excluding amounts spent in the 



The Govt, of India (Constitn. of Sind) Order, 1936. xxxv 


financial year 1931-32 on the maintenance of roads, will amount to one quarter of 
the gross receipts of that Fund since its institution; shall belong to Sind and the 
remainder shall belong to Bombay. 

10. Borrowed money unexpended on the appointed day together with the 
corresponding liability shall be divided between the two Provinces in such manner 
as may be mutually convenient to them. 

11. Reserve funds .shall be divided between the tw'o Provinces according as 
the purposes of the funds arc purposes of the one 'Province or the other. 

12. If and in so far as any item in suspense is ultimatclv found to affect any 
capital head referred to in the foregoing paragraphs of this Schediilr, i,t shall be 
dealt with in accordance with the provisions of the relevant paragraph. 

13. Any substantial quantities of unissued stores of any class shall be divided 
betw'een the two Provinces in proportion to the indents for :.tore.s of that class 
made in the three years immediately prctcding the appointed day fc the areas 
comprised in those Provinces iC'.pectively. 

14. (1) Subject to the adjustment nientioiied in s i'o-paragraph (3) of this para¬ 
graph, liabilities in lespcct of pen-.ions granted before the appointed day shall, in 
the case of pensions w^hich immediately before the appointed day w'erc being paid 
from treasuries in Sind, be liabilities of Sind, am! in othei cases be liabilities of 
Bombay. 

(2) Subject to the said adju.stinent. liabilities in respect of pensions granted 
after the appointed day sh;dl be liabilities of the Province granting the pension. 

(3) There shall be compiilted in each month after the appointed day the total 
liability of each Province— 

(a) in respect of pensions granted before the ajipointed day; 

(b) m respect of .so much of any pensions granted after the appointed day 
as is attributable to service before the appointed <lay, 

and Sind shall pay to Bombay monthly the amount by which the total liability of 
Bombay for that month exceeds eighty-five per cent, of the total liability of both 
Provinces for that month. 

(4) Any question as to how much of any pension is altn'nitable to service before 
the appointed da.v shall be determined by comparing the length of the acrvicc of the 
officer in question before the appointed day with the length of his service after the 
appointed daj. 

t.S) Nothing 111 this paragraph shall be taken as prohibiting the payment from 
treasuries in the one Province of pensions which are the liability of the other, and 
if any pensions are so paid the necessary adjustments shall be made between the 
two Provinces. 

15. (1) The benefit or burden of any assets or debts not dealt with in the 
foregoing provisions of this .Schedule shall be attributed, as to eighty-^five per cent, 
thereof to Bombay, and as to fifteen per cent, thereof to Sind. 

(2) The provisions of this paragraph shall apply to any debt attributable to 
pensions or the commutation of pensions notwithstanding that that debt has been 
debited to the capital head “Construction of irrigation, navigation, embankment and 
drainage works,” and the provisions of this Schedule relating to debts on account 
of works shall have effect accordingly. 

16. (1) The provisions of this paragraph shall, for the twenty-five years com¬ 
mencing on the appointed day, have effect with respect to Government hospitals and 
educational institutions in Bombay (including any therapeutic institutes, Borstal 
institutions and reformatory schools) which before the appointed day served Sind 
as well as the rest of Bombay. 

(2) There shall be reserved for Sind cither— 

(a) the specific number of places reserved for residents in Sind immediately 
before the appointed day; or 

(b) if a specific number of places was not so reserved, a number of places as 
near as may be c<iual to the average number of places filled by residents in Sind 
during the three years immediately preceding the appointed day. 

(3) The charge to be made for admittance to the places aforesaid shall be 
calculated on a cost basis, account being taken of the pensions which will ultimately 
be payable to and in respect of the staff and of debt outstanding on, or incurred 
after, the appointed day, but no account being otherwise taken of capital expenditure 
incurred before the appointed day: 

'Provided that the charge made for admittance to the said places shall in no 
case exceed that made in respect of other persons resident outside Bombay. 

(4) If for any five consecutive years after the appointed day Sind fails to 
fill any of the places so reserved, the right of Sind to that place shall lapse. 
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THE GOVERNMENT OF INDIA (SCHEDULED CASTES) 
ORDER, 1936. 


AT THE COURT AT BUCKINGHAM PALACE, 

The 30th day of April, 1936. 

Present, 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by certain provisions in the First, Fifth and Sixth Schedules 
to the Government of India Act, 1935, His Majesty in Council is em¬ 
powered to specify the castes, races or tribes or parts of or groups within 
castes, races or tribe'’ which arc to be treated as the scheduled castes for 
the purposes of those Schedules: 

And whereas a draft of this Order was laid before Parliament in 
accordance with the provisions of sub-section (1) of section three hundred 
and nine of the said Act and an Address has been presented by both Houses 
of Parliament praying that an Order may be made in the terms of this 
Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said powers 
and of all other powers enabling Him in that behalf, is pleased by and with 
the advice of His Privy Council to order, and it is hereby ordered, as 
follows:— 

1. This Order may l>e cited as “The Government of India (Scheduled 
Castes) Order, 1936.’’ 

2. Subject to the provisions of this Order, for the purposes of the 
First, Fifth and Sixth Schedules to the Government of India Act, 1935, 
the castes, races or tribes, or parts of or groups within castes, races or 
tribes specified in Parts I to IX' of the Schedule to this Order shall, in the 
Provinces to which those Parts respectively relate, be deemed to be sche¬ 
duled castes so far as regards members thereof resident in the localities 
specified in relation to them respectively in those Parts of that Schedule. 

3. Notwithstanding anything in the last preceding paragraph— 

(a) no Indian Christian shall be deemed to be a member of a 

scheduled caste; 

(b) in Bengal no person who professes Buddhism or a tribal reli¬ 

gion shall be deemed to be a member of any scheduled caste; 
and if any question should arise as to whether any particular person docs 
or does not profess Buddhism or a tribal religion, that question shall be 
determined iccording to the answers which he may make, in the prescribed 
manner, to such questions as may be prescribed. 

4. In this Order the expression “Indian Christian” has the same 
meaning as it has for the purposes of Part I of the First Schedule to the 
Government of India Act, 1935, and the expression "prescribed” means 
prescribed by rules made by the Governor of Bengal, exercising his indi¬ 
vidual judgment. 

5. Any reference in the Schedule to this Order to any division, dis¬ 
trict, sub-division, tahsil or municipality shall be construed as a reference 
to that division^ district, sub-division, tahsil or municipality as existing on 
the first day of July, nineteen hundred and thirty-six. 


Af. P. A. Hankey, 
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SCHEDULE. 
Part I.— Madras. 
(1) Schcdued castes throughout the Province. 

Gosangi 
lladdi 
Hasla 


Adi-Audhra 

Adi'Uravida 

Adi-Karnataka 

Ajila 

Arunlliiithiyar 

Baira 

Bakuda 

Bandi 

Bariki 

Battada 

Bavuri 

Bcllara 

Byagari 

Chachati 

Chakkiliyan 

Chalavadi 

Chamar 

Chandala 

Chcrumau 

Dandasi 

Dcvendrakulathan 

Ghas>i 

(rodagali 

Godari 

Godda 


Holey a 

Jaggali 

Jambuviilu 

Kalladi 

Kanakkan 

Kodalo 

Koosa 

Koraga 

Kuduinhau 

Ktiravan 

Madart 

Madiga 

Maila 

Mala 

Mala Dasit 

Matangi 

Moger 

Muchi 

Mundala 

Nalakeyava 

Naya>di 

Paga dai 


P.iidi 
' '.iinda 
aky 
I’allaii 
Pambad.. 

I’atridi 

Panchama 

Pamyan 

Pannii.ndi 

Paraiyan 

Paravan 

Piilayan 

Purhirai Vannaii 

Kaiieyar 

Uclh 

Samagara 

Satnban 

Sapari 

Semman 

Thoti 

Thiruvalluvar 

Valluvaii 

Valmiki 

Veltuvan 


(2) Scheduled castes throughout the Province except in any special consti¬ 
tuency constituted under the Government of India Act, 1935, for 
representative of backward areas and backward tribes to the Legislative Assembly 
of the Province:— 


Aranadan 

Dombo 

Kadan 

Karimpalan 


Kattunayakan 

Kudiya 

Kudubi 

Kurichchan 

Part II.—Bombay. 


Kuruman 

Malasar 

Mavilan 


Scheduled castes:— 

(1) Throughout the Province:— 


Asodi 
Bakad 
Bhambi 
Bhangi 

Chakrawadya-Uasar 

Chalvadi 

Chambhar, or Mochi 
gar or .Samagar 
Chena-Dasaru 
Churar, or Chuhra 
Dakalcru 
Dhed 

Dhegu-Megu 


Meghval; or Mengh- 


Dhor 
Garodc 
Hallecr 

Halsar, or Haslar, c 
Hulsavar 
Holaya 
Khalpa 

Kolcha, or Kolgha 
Koli Dhor 
Lin^dcr 
Madig, or Mang 
Mahar 

uncgu-aicgu Maung Garudi 

(2) Throughout the Province except in the Ahmedabad, Kaira, Broach and 
Panch Mahals and Surat districts—Mochi. 

(3) In the Kanara district—Kotegar. 

Part III.— Benoajl. 


Mini Madig 

Miikn 

Nadia 

Shenva, or Sliindhava 
Shingdav; or Shinga- 
dya 
Sochi 
Timah 
Turi 
Vankar 
VithoUa 


Scheduled castes throughout the Province:— 


Agariya 

Bagdi 

Bahelia 


Baiti 

Baiiri 

Bcdiya 


Bcldar 

Benia 

Bhatiya 
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Part 11 1—Bengal— (Contd .) 


Bhuimali 

Kandh 

Mehtur 

Bhiiiya 

Kandra 

Mtichi 

Bhumij 

Kaora 

Munda 

Bind 

Kapuria 

Musahar 

Binjhia 

Karcnga 

Nagesia 

Chamar 

Kastha 

Namasudra 

Dhemiar 

Kaur 

Nat 

Dhoba 

Khaira 

Nuniya 

Dual 

Khatik 

Oraon 

Dom 

Koch 

Paliva 

Dosadh 

Konai 

Pan' 

Garo 

Komvar 

Pasi 

Ghasi 

Kora 

Patni 

Gonrhi 

Kotal 

Pod 

Hadi 

Lalbegi 

Kahha 

Hajang 

Lodha 

Rajbanshi 

Halalkhor 

Lohar 

Raj war 

Hari 

Mahar 

Santal 

Ho 

Mahli 

Sunn 

Jalia Kaibartta 

Mai 

Tiyar 

Jhalo Malo, or Mai 

o Mallah 

Tun 

Kadar 

Malpahariya 


Kan 

Mech 



Part IV.—United Provinces. 


Scheduled rastes:— 



(1) Throughout the 

Province:— 


Agariya 

Chamar 

Kharot 

Aheriya 

Chcro 

Kharwar (except 

Badt 

Dabgar 

Benbansi) 

Badhik 

Dhangar 

Khatik 

Beheliya 

Dhanuk (Bhangi) 

Kol 

Bajaniya 

1 )harkar 

Korwa 

Bajgi 

Dhobi 

Lalbegi 

Balahar 

Dom 

Majhwar 

Balmiki 

Domar 

Nat 

Banmanus 

Gharami 

Pankh.i 

Bansphor 

Ghasiya 

Parahiya 

Barwar 

Gual 

Pasi 

Baser 

Habura 

Patari 

Bawariya 

Han 

Rawat 

Bcldar 

Hda 

Saharya 

Bengali 

Kalabaz 

Sanaiirhiya 

Benya 

Kanjar 

Sansiya 

Bhantu 

Kapariya 

Shilpkar 

Bhuiya 

Karwal 

Thani ' 

Bhuyiar 

Khairaha 

Turaiha 

Boriya 



(2) Throughout the 

Province except in the Agra, 

Meerut and Robilkhand 

divisions—Kori. 




Part V.— Punjab. 

, 

Scheduled castes throughout the Province:— 


Ad Dharmis 

Marija, or Marecha 

Khatik 

Bawaria 

Bangali 

Kori 1 

Chamar 

Barar 

Nat 

Chura, or Balmiki 

Bazigar 

Pasi 

Dagi and Koli 

Bhanjra 

, Perna 

Dumna 

Chanal 

Sap^la 

Od 

Dhanak 

Sirkiband 

Sansi 

Gagra 

Meghs 

Sarera 

Gandhila 

Ramdasis 



The Govt, of India (Scheduled Castes), Order, 1936 . xxxix 
Part VI.— Bihar. 


Scheduled castes:— 


(1) Throughout the Province:— 


Chamar 

Chaup,-!! 

Dhobi 

Dusadh 

Dom 


Halalkhur 

Hari 

Kanjar 

Kurariar 

Lalbegi 


Mochi 

Mu.cahar 

Nat 

Pasi 


(2) In the Patna and Tirhut divisions and the Bh-igalpur, Monghyr, Palamau 
and Purnca districts:— 

Bauri Bhumij Kijwar 

Bhogta Ghasi Turi 

Bhuiya Pan 

(3) In the Dhanbad subdivision of the Manbh.im district and the Central 
Manbhum general rural constituency, and the Purulia and Ragliiinathpur munici¬ 
palities :— 

Bauri Chasi Kajwar 

Bhogta I 'an Tnn 

Bhuiya 


Part VII.— Central Provinces And Berar. 


Scheduled Castes. 
Basor; or Burud 
Chamar 

Dom .... 
Ganda .... 
Mang . . 

Mehtar, or Bhangi . 

Mochi .... 

Satnami 

Audhclia 

Bahna .... 
Balahi, or Balai 


Bcdar 

Chadar 

Chauhan 

Dahayat 

Dewar 

Dhanuk 

Dhimar 

Dhobi 


Dohor 

Ghasia 


Holiya 

Jangam 

Kaikari 

Katia 


. ^ 


Localities. 


^Throughout the ProMnce. 


. In the Bilaspuf district. 

. In the Amraoti district. 

In the Berar division and the Balagbat, 
Bhandafa, Bctul, Chanda, Chhindwara; 
Hushangabad, Jubbulporc, Mandla, Nagpur, 
Nimar, Saugor and Wardha districts. 

. In the Akola, Amraoti and Buldana district*. 

. In the Bhandara and .Saugor districts. 

. In the Drug district. 

, In the Damoh sub-division of the Saugor 
district. 

, In the Bilaspur, Drug and Raipur districts. 

, In the Saugor district, except in the Damoh 
sub-division thereof. 

. In the Bhandara district. 

. In the Bhandara, Bilaspur, Raipur and Saugor 
districts, and the Hoshanga'bad and Seoni- 
Malwa tahsils of the Hoshangabad district. 

In the Berar division, and the Balaghat, Bhan¬ 
dara, Chanda, Nagpur and Wardha districts. 

. In the Berar division and in the Balaghat. 
Bhandara, Bilaspur, Chanda, Drug, Nagpur, 
Raipur and Wardha districts. 

. In the Balaghat and Bhandara districts. 

. . In the Bhandara district. 

In the Berar division, and in Bhandara, Chan¬ 
da, Nagpur and Wardha districts. 

. In the Berar division, in the Balaghat, Bctul. 
Bhandara; Bilaspur; Chanda; Drug; Nag¬ 
pur; Nimar, Raipur and Wardha districts, 
in the Hoshangabad and Seoni-Malwa tahsils 
of the Hoshangabad district, in the Chhind- 
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Scheduled Castes, 


Khangar 
Khatik 


Koh 

K')ri 


Knmhar 

^fa'^g^ 

Mala 

ifofira, nr Mahar 

iCagarclu 

Ojha 

Panka 

Pardhi 

Pradhari 

RiiJjhar 


Localities 

wara district, except in the Seoni sub-division 
thereof, and in the Saiigor district, except 
in the Ifamoh siib-division thereof. 

In the Bhandara, Buldana and Saugor dis¬ 
tricts and the Hoshangabad and Seoni-Malwa 
tahsils of the Hoshangabad district. 

In the Berar division, in the Balaghat, Bhan¬ 
dara, Chanda, Nagpur and Wardlia dis¬ 
tricts, in the Hoshangabad tahsil of the 
Hoshangabad district, m the Chhindwara 
district, except in the Seoni siib-division 
thereof, and in the Saugor district. except in 
the Damoh siib-duision thereof. 

Ill the Bhandara and Chanda districts. 

In the .\mrauti, Balaghat, Betul, Bhandara, 
Buldana, Chhindwara, Jirbbiilporc, Mandla, 
Nimar, Raipur and .Saugor districts, and in 
the Hoshangabad district, except in the Har- 
da and Sohagpur tahsils thereof. 

In the Bhandara and Saugor districts and the 
Hoshangabad and Sconi-Malwa tahsils of the 
Hoshangabad district. 

In the Berar division, and in the Balaghat, 
Bhandara, Chanda, Nagpur and Wardlia 
districts. 

In the Balaghat, Betul, Chhindwara, Hoshan¬ 
gabad, Jiibbulporc, Mandla, Nimar and 
Saugor districts. 

Throughdut the Province, except in the Harda 
and Sohagpur tahsils of the Hoshangabiid 
district. 

In the Balaghat, Bhandara, Chhindwara; 
Mandla; Nagpur and Raipur districts. 

In the Balaghat, Bhandara and Mandla dis¬ 
tricts artd thfe H'oshangabad tahsil of the 
Hoshangabad district. 

In the Brt-ar divisirtn, in the Balaghat, Bhan¬ 
dara, Bilaspur, Chanda, l^rug, Nagpur, 
Raipur, Saugor and Wardha districts and in 
the Chhindwara district, except in the Seoni 
.sub-division thereof. 

In the Narslnghpnr sub-division of the 
Hoshangabad district. 

In the Befar division, in the Bhandara Chanda, 
Nagpur, Nimar, Raipur and Wardha dis¬ 
tricts and 111 Ihe Chhindwara district, except 
ill the Seoni"sub-division thereof. 

In the Sohagpur tahsil of the Hoshangabad 
district." 


Part VIII.— Ass.\m. 


Scheduled castes;— 


(1) In the Assam Valley:— 


Namasudra 

Kaibartta 

Bania, or Brittial-Bania 
(2) In the Surma Valley;— 
Mali, or Bhuimali 
Dhupi, or Dholi 
Dugla, or Dholi 
Jhalo and Malo 
Mahara 


Hira 

Laibcgi 


Sutradfaar 

Muchi 

I’atni 

Namasudra 


Mchtar, or Bhaiigi 
Bansphor 


Kaibartta, or Jaliya 
Laibcgi 

Mehtar, or Bhangi 
Bansphor 
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luled castes:— 

Throughout the Province 

I’art IX.— Orissa. 



Adi-Andhra 

Godra 

Afangan 


Audhelia 

Gokha 

Mebra, or 
Mehtar, or 

Mahar 

Bariki 

Haddi, or Ifari 

Bhangi 

Basor or Burud 

Irika 

Mochi, or 

Muchi 

Bavuri 

Jaggah 

Paidi 


Chachati 

Kandra 

I'ainda 


Chamar 

Katia 

Pamidi 


Chandala 

Kcla 

Panchama 


I)anda.si 

Kodalo 

I’anka 


Dewar 

Madari 

Relli 


Dhoba, or Dhobi 

Madiga 

Sapari 


Ganda 

Afahuna 

Satnami 


Ghusuria 

Mala 

.Si>al 


Godagali 

Godari 

Mang 

Valamiki 



(2) Throughout the Province c-veept in the Khondmals district, the district of 
Sambalpur, and the areas transferred to Ori'^a under the provisions of the Govern¬ 
ment of India (Constitution of Orissa) Order, 1936, from the Vizagapatam and 
Ganjam Agencies in the Presidency of Madras:— 

Pan, or Pano. 


(3) Throughout the Province except in the Khondmals district and the areas 
.so transferred to Orissa from the said Agencies-— 

Dom, or Dombo. 

(4) Throughout the Province except in the district of Sambalpur:— 

Bauri Hhumij Turi 

Bhuiya (ihasi, or (jhasia 

(5) In the Nawapara sub-division of the district of Sambalpur:— 

Kori Nagarchi PraJhaii 


F 



(5) 

THE GOVERNMENT OF INDIA (PROVINCIAL LEGISLATIVE 
ASSEMBLIES) ORDER, 1936. 

AT THE COURT AT BUCKINGHAM PALACE, 

The 30th day of April, 1936. 

Present: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

WHERt:A.s by section two hundred and ninety-one of, and the Fifth and 
Sixth Schedules to, the Government of India Act, 1935 (hereafter in this 
Order referred to as “the Act”), His Majesty in Council is empowered to 
make provision with respect to certain matters connected with Provincial 
Legislative Assemblies: 

And whereas by sub-section (4) of section three hundred and eight 
of the Act His Majesty in Council is empowered to make amendments of 
the provisions oi the Act relating to the qualifications of members of Pro¬ 
vincial I.egislalive Assemblies and the qualifications entitling persons to be 
registered as voters for the purposes of elections to those Assemblies: 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three 
hundred and nine of the Act, and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be made 
in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the powers 
conferred on Him as afoi-esaid and of all other powers enabling Him in 
that behalf, is pleased by and with the advice of His Privy Council to order, 
and it is hereby ordered, as follows:— 

Part I. 

Introtiuctory. and Gen<eral. 

Introductory. 

1. This Order may be cited as The Government of India (Provin¬ 
cial I.EiiisLATivE Assemblies) Order, 1936. 

2. (1) In this Order, except where the context otherwise requires— 
"territorial constituency” means one of the territorial constituencies 

mentioned in paragraphs five and eight of the Fifth Schedule to the Act; 

“special constituency” means a constituency not being a territorial 
•constituency; 

“seat”, “election”, and “constituency” in relation to any Province 
mean respectively a seat in the Legislative Assembly of that Province and 
nn election or a constituency for the purpose of filling such a seat, and 
“election” includes a primary election; 

“prescribed”, except in the phrase “the prescribed date”, has the 
same meaning as in the Fifth Schedule to the Act; 

“rules” means rules made under paragraph twenty of the Fifth 
Schedule to the Act; 

"commerce” includes banking, insurance and transport; 

“mining” includes the getting of oil; 
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“factory” means a factory within the meaning of the Factories A ct, 
1934, and “perennial factory” means a factory which is not a seasonal 
factory for the purposes of that Act; 

“mine” means a mine which is subject to the provisions of the 
Indian Mines Act, 1923; 

“Gazette” means the Government Gazette of the Province in ques¬ 
tion; 

“preparation” in relation to an electoral roll includes the revision 
thereof, and “prepare” shall be construed accordingly; 

“member” in relation to a constituent body for a comrrercc and 
industry, mining or planting constituency docs not include an a^^sociate 
member ; 

and, subject as aforesaid and to any other i>rovisions of this Order, 
expressions to which a meaning is assigned by the Sixth Schedule to the 
Act, either generally or in relation to any particular Province, have, 
except where the context otherwise requires, the same meanings for the 
purposes of this Order, either generally or in relation to that Province, 
.as the case may be. 

(2) The fact that one of two territorial constituencies is an urban and 
the other a rural constituency, or that in one of them the seat or one of 
the seats is a woman’s scat or a reserved seat, shall not prevent them 
being deemed to be constituencies of the same communal description or 
constituencies of a similar class if they are both general constituencies or 
constituencies assigned to a sx>ecial community, and the expressions “seat 
of the same communal description” and “seat of a similar class” shall for 
the purposes of the .Schedules to the Act and of this Order be construed 
accordingly. 

(3) Any reference in this Order to a paid up capital of not less 
than a specified amount shall be construed as including a reference to a 
paid up capital of not less than the equivalent of that amount in sterling. 

(4) Any reference in this Order to all or any of the provisions of 
any Indian Act shall be construed as a reference to those provisions as 
amended by or under any other Act or, if those provisions arc repealed 
and re-enacted with or without modification, to the provisions so re-enacted. 

(5) The Interpretation Act, 1889, applies for the interpretation of 
this Order as it applies for the interpretation of an Act of Parliament. 

Special Constituencies. 

3. There shall be an electoral roll for every special constituency and 
no person who is not, and, except as expressly provided by the Fifth 
Schedule to the Act and this Order, every person who is, for the time being 
included in the electoral roll for any such constituency shall be entitled 
to vote in that constituency. 

4. The electoral rolls for the special constituencies shall be made up, 
and from time to time in whole or in part revised, by reference to such 
date, in this Order referred to as “the prescribed date”, as may be directed 
in each case by the Governor, exercising his individual judgment. 

5. Subject to any express provisions of this Order, no person shall 
be included in the electoral roll for any special constituency unless he has 
attained the age of twenty-one years and is either:— 

(o) a British subject; or 

(b) the Ruler or a subject of a Federated State; or 
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(c) if and so far as it is so prescribed with respect to any Province, 
and subject to any prescribed conditions, the Ruler or a subject of any 
jther Indian Staie. 

6. No person shall be included in the electoral roll for, or vote at 
ail)' election in, a special constituency if he is of unsound mind and stands 
so declared by a competent Court. 

7. No person shall be included in the electoral roll tor, or vote at 
any election m, a special constituency if he is for the time being disqualified 
from voting under the provisions of any such Order in Council, Act of the 
Provincial Legislature or rules as may be made or passed under the Act 
with respect to corrupt practices and other offences in connection with 
elections, and the name of any person who becomes so disqualified shall 
forthwith be stiuck off all the electoral rolls for special constituencies in 
which it may be included. 

8. No person shall vote at an election in a special constituency if he 
is for the time being undergoing a sentence of transportation, penal servi¬ 
tude or imprisonment. 

9. For the purposes of the provi.sions of this Order relating to the 
qualifications for inclusion in electoral rolls for special constituencies, any 
property owned, held or occupied or payment made by, or assessment 
made on, a person as a trustee, guardian, administrator or receiver, or 
in any other fiduciary capacity, shall, subject as hereinafter provided, be 
left out of account: 

I’rovideil that, except in the United T^rovinces, a person shall be 
qualified to be included in the electoral roll for a land-holder’s constituency 
if he— 

(a) is on the prescribed date the guardian of a minor who under 
this Order would have been entitled to be included in that roll if he w'ere 
of full age and satisfied the relevant requirements of this Order as to resi¬ 
dence; and 

(h) would himself have been entitled to be included in that roll, if 
the property of the minor were his own property. 

10. For the purposes of the said provisions, where property is owned, 
held or occupied or payments are made jointly by, or assessments are made 
jointly on, the members of a joint family, the family'^ shall be adopted as 
the unit for deciding whether any qualification exists, and if it does exist, 
the person qualified shall be, in the case of a Hindu joint family, the manager 
thereof, and, in the case of any other joint family, the member thereof 
authorised in that behalf by the family: 

Provi<lcd that in the case of Bengal this paragraph shall not apply 
where members of a joint family have separate accommodation and sepa¬ 
rate messing, and in the case of the Punjab it shall not apply where the 
respective shares of the members of a joint family are specified in land 
records or municipal or cantonment records or a decree of a civil court. 

11. Subject to the provi.sions of the last preceding paragraph, where 
any property is owned, held or occupied, or payments are made, jointly 
by, or assessments are made jointly on, more than one person, any 
reference in the provisions of this Order relating to special constituencies 
to any property, payment or assessment shall be construed as a reference 
to each person’s share of that property, payment or assessment. 

12. Where under the provisions of this Order any qualification for 
being included in an electoral roll for a s];>ecial constituency depends upon 
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the owning or holding of land in a specified area, or the being T'.scssed or 
the making of payments in respect of land in a specified area, t o or more 
parcels of land in that area owned or held by a person, and assessments 
made on or payments made by a person in respect of two or more parcels 
of land in that area, may be aggregated for the purpose < f determining 
whether the qualification exists, but without prejudice, sud subject, to any 
express provision in this Order with respect tO such aggregation 

13. A person shall not be qualified to be in''lu(’ed in the eLetoral roll 
for any labour constituency if he is subject to Indian militaiy law 

^'rcnctal. 

14. (1) For the avoidance of doubi, it is hereb) -'“dared that a primar\ 
election held for the purpose of electing candidates for a seat reserved for 
members of the scheduled castes may be proceeded with n.»twithstanding 
that less than four candidates stand at that priniaiy election, and that the 
remainder of the election may be procecdul with notwithstanding that, by 
reason of a deficiency of candi.lates at the primaiy election or by reason 
of the withdrawal or death of candidates elected thereat, there are or 
remain less than four duly elected scheduled caste candidates for the seat. 

(2) At a ixill at any such primary election no voter shall have more 
than one vote. 

(3) Save as expressly provided in this Order with respect to 
Ilengal, a member of the scheduled castes shall not be disqualified to hold 
a seat not reserved for members of the scheduled castes by reason that he 
has not heen elected at a primary election as a candidate for a seat so 
reserved. 

15. Subject to any express provisions of this Order to the contraiy, 
where at an election a poll is taken for the purpose of filling more than 
one seat, a voter shall have as many votes as there an* seats to be filled on 
the poll and may give all those votes to one candidate, or may distribute 
them between such candidates .and in such manner as he thinks fit. 

16. (1) The provisions of this paragraph shall apply in relation to 
any election in a constituency where the seats to be filled include a seat or 
seats reserved for members of the scheduled castes, or a seat reserved for 
a Maratha, a representative of backward tribes or areas, or, in the case 
of the Bengal Anglo-Indian con.stituency, a woman. 

(2) If the number of candidates qualified to be chosen to fill a 
seat or seats so reserved is equal to the number of scats so reserved all those 
candidates shall be declared to be elected to fill the reserved seal or reserved 
.seats and a poll shall only be taken, if necessary, for filling any seal or seats 
not filled under this sub-paragraph. 

(3) if the number of candidates cjualificd to be chosen to fill a seat 
or seats so reserved is greater than the number of seats so reserved, then, 
when the counting of the votes has been completed, the Returning Officer 
shall first declare that one, or those, of the qualified candidates to whom 
the largest number of votes has been given to be elected to fill the reserved 
seat or the reserved seals. 

(4) If the number of candidates qualified to be chosen to fill a seat 
or seats so reserved is less than the number of seats so reserved, all those 
candidates, if any, shall be declared to be elected to fill seats so reserved, 
and the Governor, exercising his individual judgment, shall by notification 
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in the Gazette call on the constituency to elect a person or persons, as the 
case may be, within such time as may be specified in the notification: 

Provided that where a constituency having been already so called 
upon lias failed to elect a person, or the requisite number of persons, as 
the case may be, to fill a vacancy or vacancies, the Governor shall not be 
bound again to call upon the constituency to elect a person or persons la 
fill the vacancy or vacancies until such time as, exercising his individual 
judgment, he may think fit. 

17. If, when a poll has been taken at an election, an equality of votes 
is f(jund to exist between any candidates, and the addition of one vote 
will entitle any of the candidates to be declared elected, one additional vote 
shall be given by the Returning Officer to the candidate, or, as the case 
may be, the candidates, selected by lot drawn in the presence of the Return¬ 
ing (tfficer in such manner as he may determine. 

18. (1) The fact that a person or body has, in relation to any consti¬ 
tuency. more than one qualification to be included, or to nominate persons 
to be included, in the electoral roll therefor, shall not increase his or its 
rights as respects inclusion, or, as the case may be, the nomination of per¬ 
sons for inclusion, in that roll. 

(2) N(* person shall be entitled to be included twice in the electoral 
roll fejr any jiarlicular constituency, and the fact that a person is included 
twice in the electoral roll for a constituency .shall not increase his right.s as 
resjiect voting therein. 

19. If a person is elected to more than one scat in the Legislative 
Assembly of a Province then, unless within the prescribed time he resigns 
all but one of the seats, all the scats shall become vacant. 

20. (1) The dates on which nominations arc to be made and scruti¬ 
nised, polls held ami other acts done in comieclion with elections to a 
Provincial Legislative Assembly shall be fixed by the Governor in his 
discretion. 

(2) Nothing in this paragraph shall be construed as preventing Acts 
of the Provincial Legislature or rules from making general provision with 
respect to the intervals which arc to elapse between the successive stages 
of an election. 

21. (1) In all constituencies the electoral rolls shall be prepared by 
such authority as the Governor exercising his individual judgment shall 
appoint: 

Provided that in the preparation of such rolls the authority so ap¬ 
pointed may, subject to any prescribed restrictions, employ such persons 
as he thinks fit. 

(2) In all constituencies and at all elections the Returning Officer 
shall be a person in the service of the Crown in India. 

22. (1) If the boundaries of any district or other administrative area 
mentioned in this Order or in the Sixth Schedule to the Act are altered, 
any reference in this Order or in the said Schedule to that district or area 
shall, as from such date or dates as may be fixed by the Governor, exercis¬ 
ing his individual judgment, either for all purposes or for any particular 
purposes of this Order or of the said Schedule, be taken as a reference to 
the district or area as altered. 
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(2) Sub-paragraph (7) of paragraph thirteen of Part I of the Sixth 
Schedule to the Act (which relates to alterations in the boundaries of 
districts) shall cease to have effect. 

23. The provisions of the Fifth and Sixth Schedules to the Act 
shall have effect subject to the minor amendments specified in the First 
Schedule to this Order. 

24. The Governor of the Province may at any time by order vary 
the name of any territorial constituency if he deems it expedient so to do. 

2'S. Notwithstanding anything in the Indian Income Tax Act. 1922, 
it shall be the duty of the appropriate income tax officers to give to any 
person charged by law with the duty of inquiring into the qualifications 
of electors such information as is necessary for the purpose of enabling 
him to discharge that duty. 

26. Anything which under the provisions of the Act. or of this Order 
is required or autiiorised to be done by, to or before the Governor of a 
Province in connection with the preparation of electoral rolls or the hold¬ 
ing of elections, or otherwise for the purpose of constituting the Legislative 
Assembly (jf the Province in due time (whether or not the Governor is to 
act in his discretion or to exercise his individual judgment) shall, before 
the commencement tjf Part HI of the Act, be done by, to or before the 
Governor in Council or, in the case of Sind or Orissa, the Governor, 

Part II. 

Madras. 

The Territorial Constituencies. 

1. (1) The territorial constituencies for the Province shall be those 
specified in the first column of the tables in Parts 1 to VI of the Second 
Schedule to this Order, the extent thereof shall he as specified in the second 
column of those tables and the total numlier of seats to be filled in each 
of them shall be as specified in the third column of those tables. 

(2) The women’s constituencies specified in Part III of the said 
.Schedule are constituencies specially formed under sub-paragraph (ft) of 
paragraph eight of the Fifth Schedule to the Act. 

(3) In the case of the general constituencies, of the total number 
of seats to be filled in each constituency the number of scats, if any, .speci¬ 
fied in the fourth column of the table shall be reserved for members of 
the scheduled castes. 

(4) All territorial constituencies not declared in the said tables to 
be urban constituencies shall be deemed for the purposes of the Sixth 
Schedule to the Act to be rural constituencies. 

Womlen’s Seats. 

2. A woman shall not be qualified to be chosen to fill a scat reserved 
for women unless she is entitled to vote in the choice of a member to fill 
that seat or some other seat of the same communal description. 

Anglo-Indian Seats. 

3. At a poll in the Anglo-Indian constituency when more than one 
seat is to be filled, a voter, while having as many votes as there are seats 
to be filled, shall not give more than one vote to any one candidate. 

European Seats. 

4. A person shall not be qualified to be chosen to fill a European seat 
unless he is a European entitled to vote in the choice of a member to fill 
that seat or some other seat. 



xlviii 


Orders in Council, 


5. At a poll in the European constituency when more than one seat is 
to be lillecl, a person, while, having as many votes as there are seats to be 
filled, f.hall not give more than one vote to any one candidate. 

Indian Christian Seats. 

6. A person shall not be qualified to be chosen to fill an Indian Chris¬ 
tian seat unless he is an Indian Christian entitled to vote in the choice of 
a member to fill that seat or some other seat in a territorial constituency. 

Amendments of Part II of Sixth Schedule. 

7. Subject, in the case of any woman who is the wife of a man with 
more than one wife, to any Act of the Provincial legislature or rules re¬ 
lating to the selection of the wife to be included, application for inclusion 
in the electoral roll for a territorial constituency shall not be necessary in 
the case of women qualified by virtue of their husbands’ qualifications, 
except where the husband’s qualification is being a retired pensioned or 
discharged ofiicer, non-commissioned officer, soldier or man, and, accord¬ 
ingly, for paragraph ten of Part II of, the Sixth Schedule to the Act there 
shall be substituted the following paragraph;— 

“10. No person shall, by virtue of sub-paragraph (c) of paragraph 
lv\o, sub-paragraph (n) or sub-paragraph (</) of paragraph three, 
paragraph five or paragraph six of this Part of this 
Schedule, or by virtue of her husband being a retired, pensioned or 
<lischatged officer, non-commissioned ofiicer or soldier, be’ included in 
the electoral roll for any territorial constituency, unless ajipheation is 
made m the prescribed mannet by, or, if it is .so prescribed, on behalf of, 
that person, that that person should be so included.” 

8. After paragraph nine of Part II of the Sixth Schedule to the Act 
there shall be inserted the following paragraph:— 

“Special qualification for Scheduled Castes. 

9-A. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person who 
is a member of the scheduled castes shall be qualified to be included 
in the electoral roll for any territorial constituency if throughout the 
previous fasli year he occupied as owner or lessee a house in a munici¬ 
pality, a cantonment or an area subject to the jurisdiction of a local 
board, with an annual rent value of not less than eighteen rupees, or 
a house elsewhere with an annual rent value of not less than twelve 
rupees ” 

9. The following minor amendments shall be made in Part II of the 
Sixth Schedule to this Act— 

(i) in sub-paragraphs (f) and (/i) of paragraph nine, for the words 

“is registered” there shall be substituted the words “was 
on the last day of the previous fasli year registered”; 

(ii) in sub-paragraph (g) of the said paragraph, for the word 

“holds” there shall be substituted the words “held throughout 
the previous fasli year”; 

tiii) in .sub-paragraph (il of the said paragraph, for the words 
“is a landholder” there shall be substituted the words “was 
on the last day of the previous fasli year a registered land¬ 
holder” ; 
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(Iv) in sub-paragraph (/) of the said paragraph, for the word 
“holds” there shall be substituted the words “held on the 
last day of the previous fasli year”; 

(v) at the end of paragraph twelve there shall he inserted the 
following sub-paragraph— 

“(3) References in this Part of this Schedule to, or to 
taxes payable in respect of land or linuses relate exclu¬ 
sively to land or houses in the Province.” 

Representation of Backward Tribes. 

10. (1) The scat to be filled by a representative of backv.a’d tribes 
shall be filled by an election in the special constituency specified in the 
first and second columns of Part VJl of the .Second Schedule to this 
Order. 

(2) A person shall not be qualified to be included in the electoral 
roll for the said special constituency imless ho is a member of a ]»ackward 
tribe, but, subject as aforesaid and subject to the other provisions of this 
Order, the qualifications for inclusion in the said electoral roll 
shall be those which are by Part II of the Sixth Schedule to the Act 
specified as the qualifications for inclusion in the electoral rolls for rural 
territorial constituencies. 

(3) A person shall not be qualified to be chosen to fill the said 
seat unless he is a member of a backward tribe who is entitled to vote 
in the choice of a member to till that seat or some scat in a territorial 
constituency. 

(4) In this paragraph “backward tribe” means any of the tribes 
specified in Part I of the Thirteenth Schedule to this Order. 

Commerce, Industry and Planting Seats. 

11. (1) The seats to be filled by representatives of commerce and 
industry and planting shall be filled by elections in the constituencies 
specified in the first column of the table in Part VIII of the Second 
Schedule to this Order. 

(2) In the second column of that table are specified, in relation 
to each such constituency, the bodies (hereafter referred to as “the consti¬ 
tuent bodies”) membership of which is, in the manner hereafter provided 
to be the basis for the electoral roll foil the constituency. 

(3) In the third column of that table is specified the number of 
scats assigned to each constituency. 

12. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a commerce and industry 
or planting constituency if he is himself a qualified member of one of 
the constituent bodies, or is the nominee in that behalf of a firm, Hindu 
joint family or corporation which is a qualified member of one of those 
bodies. 

(2) For the purposes of this paragraph, a member of a constituent 
body shall be deemed to be a qualified member thereof if, and only if he 
at it— 

(a) is a subscribing member shown as such in the list of mem¬ 
bers and has paid all subscriptions accrued due before 
the end of the previous financial year; and 

G 
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{b) is engaged in commerce or industry and has a place of 
business in the Province; and 

(c) in the case of an individual, a firm or a Hindu joint family, 

was in any one of the five financial years immediately 
preceding that in which the prescribed date falls, assessed 
to income tax on an income of not less than ten thousand 
rupees derived from commerce or industry; and 

(d) in the case of a corporation, has a paid up capital of not 

less than one lakh of rupees. 

(3) For the purposes of this paragraph— 

(a) if in any financial year the partners in a firm have been 
separately assessed to income tax on their shares of the 
income of the firm derived from commerce or industry, 
the firm shall be deemed to have been assessed to income 
tax on that income to an amount equal to the aggregate of 
the assessments so made on the partners in the firm for 
the time being in respect of that income of the firm; and 
(h) a firm shall be deemed to retain its identity notwithstand¬ 
ing any change in the partners therein. 

(4) In relation to the Madras Planters’ constituency this paragraph 
shall have effect as if the references in sub-paragraphs (2) and (.3) 
thereof to commerce or industry were references to planting. 

13. (1) A firm, corporation or Hindu joint family shall be entitled tn 
nominate not more than three persons for the purposes of the last preceding 
paragraph, and the names of the persons so nominated shall be inserted 
in the electoral roll as being the nominees of the firm, corporation or 
family in question, but not more than one of those persons shall be entitled 
to vote at any election. 

(2) No person shall be nominated as aforesaid by a firm or Hindu 
joint family, unless he is a member thereof or a person who is and has for 
at least six months been authorised to sign documents in its name in the 
ordinary course of its business. 

(3) No person shall be nominated as aforesaid by a corporation 
unless he is a director, managing agent or manager thereof, or the secretary 
thereof, or a person who is and has for at least six months been authorised 
to sign documents in its name in the ordinary course of its business. 

14. (1) No person shall be, or be entitled to nominate persons to 
be, included in the electoral roll of more than one commerce and industry- 
constituency. 

(2) If at a general election a person votes in more than one 
commerce and industry constituency, his votes in all those constituencies 
shall be void. 

15. A person shall not be qualified to be chosen to fill a commerce 
and industry or planting seat unless he is included in the electoral roll 
for the constituency. 

16. No member of the Nagarathar Community shall be qualified to 
be included in the electoral roll for the Southern Indian Chamber of Com¬ 
merce constituency and no Hindu joint family belonging to, or firm or 
corporation controlled by persons belonging to, the said community shall 
be entitled to nominate any person to be included in that electoral roll. 
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Landholders Seats. 

17. (1) The seats to be filled by representatives of landholders shall 
be filled by elections in the constituencies specified in the table in Part TX 
of the Second Schedule to this Order. 

(2) The extent of each such constituency shall be as specified in 
the second column of that table. 

(3) One seat shall be filled in each of those constituencies. 

18. A person shall not be qualified to be included in the electoral 
roll for a landholder’s constituency unless he has resided in a house in the 
constituency for a period of not less than one luiudred and twenty days in 
the previous financial year. 

19. (1) Subj^ect to the provisions of this Onkr, a person shall be 
qualified to be included in the electoral roll for a landholder’s constituency 
if he is a zamindar, janmi or malikhanadar and c-ither- - 

(o) possesses an annual income, calculated as hereinafter pro¬ 
vided, of not less than three thousand rupees derived from 
an estate in the Province or from a malikhana allowance 
from a government in British India, or partly from such an 
estate and partly from such an allowance; or 
(b) is registered as the janmi of land in the Province on which 
the assessment is not less than one thousand five hundred 
rupees per annum. 

(2) For the purposes of the last preceding sub-paragraph— 

(o) “zamindar” means the holder of an estate: 

(b) the annual income of a zamindar shall be taken to be the 
annual rent value upon which the land-cess is calculated 
under the Madras Local Boards Act, 1920, excluding the 
jodi, quit-rent, peshkash or similar charge payable by him 
to the Government; 

(r) income derived from a portion of an estate which is not 
separately registered in the office of a Collector shall not 
be taken into account; 

(d) assessments paid on two or more parcels of land may be 
aggregated; 

Provided that the assessment paid on any such land as is referred 
to in the next but one succeeding paragraph and the assessment paid on 
any other laud shall not be aggregated unless the holder of that other land 
has been nominated under the said paragraph to represent the joint holders 
of the first-mentioned land. 

20. Subject to the provisions of the next succeeding paragraph, no 
person claiming to be qualified to be included in the electoral roll for a 
landholder’s constituency on account of the possession of income derived 
from land for which a public register is kept shall be entitled to have that 
income taken into account in determining his eligibility unless the land 
from which the income is derived stands registered in that register in his 
name. 

21. (1) If several persons are registered as joint holders of land, a 
majority of the adult male persons so registered may nominate in writing- 
any one of themselves (being a person who, if he were the sole holder of 
the land would be qualified for inclusion in the electoral roll) to be their 
representative for voting purposes and the name of that representative 
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alone shall be entered in tne electoral roll, .and, if no such nomination is 
made, no entry shall be made in the roll in respect of the land. 

(2) Land registered under section fourteen of the Malabar Land 
Registration Act, 1895, in the joint names of the registered proprietor and 
another person is not land registered in the names of joint holders within 
ihc meaning of this paragraph. 

(3) If a person nominated under this paragraph to represent a 
group of joint owners is himself possessed of a separate property quali- 
Ikation as an elector, he may elect whether to be entered in the electoral 
roll in his representative capacity or in his separate capacity, but he shall 
not be entered in both capacities. 

22. (1) A pc»-son shall not be qualified to be included in the electoral 
roll for nn)re than one landholder’s constituency and any person who 
would, but for the provisions of this paragraph, be qualified to be included 
in more than one such roll shall be entitled to elect in which of the rolls 
he shall be included. 

(2) If at a general election a person votes in more than one land¬ 
holder’s constituency, his votes in all those constituencies shall be void. 

Labour Seats. 

23. (1) The seats to be filled by representatives of labour shall be 
filled by elections in the constituencies, specified in the first column of the 
tables in Part X of the .Second .Schedule to this Order. 

{2) One seat shall be filled in each of those constituencies. 

(3) Of those constituencies the Railway Trade Union constituency 
and the Textile Workers Trade Union constituency shall be trade union 
constituencies, that is to say, constituencies the electoral rolls for which 
.shall, in the manner hereafter provided, be based on membership of the 
trade unions mentioned in the second column of the first of the said tables. 

The trade unions on membership of which the electoral roll of a 
labour constituency is to be based as aforesaid are hereafter referred to as 
“constituent trade unions.” 

(4) The remainder of the said constituencies shall be non-union 
labour constituencies and the electoral roll for each such constituency shall 
be based, in the manner hereafter provided on employment at a qualifying 
industrial establishment, that is to say, such an industrial establishment as 
is mentioned in relation to the constituency in the second column of the 
second of the said tables. 

24. (1) A trade union shall be deemed to be a constituent trade union 
if and only if it is a recognised trade union and is certified by the Governor, 
exercising his individual judgment, to be such a trade union as is men¬ 
tioned in the first table in the said Part of the said Schedule in relation to 
the particular constituency. 

(2) A trade union shall be deemed for the purposes of this Order 
to be a recognised trade union if and only if it is certified by the Governor, 
exercising his individual judgment— 

(o) to be a bona fide trade union existing wholly or mainly for 
industrial or provident purposes; and 
(fe) to have been in existence for at least two years and to have 
been registered as a trade union for at least one year; and 
(r) to have had throughout the financial year preceding that in 
which the certificate is given at least two hundred and fifty 
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ordinary members who have paid subscriptions for the 
whole of that year; and 

(d) to have complied with any requirements imposed by or under 
the Indian Trade Unions Act, 1926, widi respect to the 
inspection of its books by the registrar ot trade unions and 
with respect to the audit of its accounts. 

(3) The Governor, exercising his individual judgment, shall from 
time to lime reconsider the circumstances of the registered hade unions 
operating in the Province and shall revoke certificates previously issued 
and grant new certificates, as the circumstances may appear to him to 
require. 

(4) The Governor, exercising bis individual judgment, may from 
time to time appoint a tribunal lo perform the functions conferred on him 
by the foregoing provisions of this paragraph and while any such appoint¬ 
ment is in force the said provisions shall have CjTect as if *.eferences therein 
to the Governor were references to that tribunal. 

25. (1) A person shall not be qualified to be included in the electoral 
roll for a labour constituency unless ho has lived in the Province for a 
period of not less than six months in the year ending on the prescribed 
date. 

(2) A person shall not be qualified to be included in the electoral 
roll for a labour constituency if he is employed wholly or mainly in a clerical, 
supervisory, recruiting or administrative capacity, and Acts of the Pro¬ 
vincial Legislature and rules may contain provisions for defining the persons 
who arc to be treated as falling within the provisions of thi.s paragraph. 

(3) A person shall not be qualified to be included in the electoral 
roll for the Railway Trade Union constituency unless he is employed within 
the Province. 

(4) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for a trade union constituency if 
he— 

(a) is, and has for at least twelve months been, a member, hono¬ 

rary member or official of a constituent trade union; and 

(b) is not, in the case of an ordinaiy member of the union, in 

arrear with his subscription thereto; 

and shall be qualified to be included in the electoral roll for a non-union 
labour constituency if on not less than one hundred and eighty days (whe¬ 
ther successive or not) in the year ending on the prescribed date he has 
worked for remuneration at a rate not greater than three hundred rupees 
per month at one or more qualifying industrial establishments: 

Provided that a person who in the said year has not worked as afore¬ 
said at one qualifying industrial establishment on sufficient days to qualify 
him for inclusion in the electoral roll shall not by reason of his employ¬ 
ment be included in the roll unless any prescribed requirements are com¬ 
plied with as to the making of an application for his enrolment and as to 
the production of evidence of his qualification. 

26. (1) A person shall not be qualified to be included in the electoral 
roll for more than one labour constituency, and any person who would but 
for the provisions of this paragraph be qualified to be included in more 
than one such roll shall be entitled to elect in which of the rolls he shall 
be included. 
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(2) If at a general election a person votes in more than one labour 
constituency, his votes in all those constituencies shall be void. 

27. A person shall not be qualified to be chosen to fill a labour seat 

unless he either— mi. 

(a) is entitled to vote in the choice of a member to fill that seat 

or some other labour seat; or 

(b) is a member, honorary member or official of a recognised trade 

union operating in the Province and, in the case of an ordi¬ 
nary member of such a union, is not in arrear with his sub¬ 
scription thereto. 

The University Seat. 

28. (1) The seat to be filled by a representative of Universities 
shall be filled by an election in a constituency to be called the Univer¬ 
sity constituency. 

(2) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the said constituency, if he 
has a place of residence in India and either— 

(o) is a member of the Senate of the Madras, the Andhra, or 
the ^nnamalai University; or 

( h) has been for at least seven years a graduate of one of those 
Universities and was registered as such in the University 
register throughout the two years immediately preceding 
the prescribed date. 

(3) A person shall not be qualified to be choacn to fill the said seat 
unless he is entitled to vote in the choice of a member to fill it 

General. 

29. For the pur^scs of this Part of this Order,, a iierson is deemed 
to reside in a house if he sometimes uses it as a sleeping place, and a 
person is not deemed to oeasc to reside in a house merely because he is 
absent from it or has another dwelling in which he resides, if he is at 
liberty to return to the house at any time and has not abandoned his in¬ 
tention of returning. 

PART HI. 

Bombay. 

The Territory Constituencies. 

1. (1) The territorial constituencies for the Province shall be those 
specified in the first column of the tables in Parts I to VI of the Third 
Schedule to this Order, the extent thereof shall be as specified in the second 
column of those tables and the total number of seats to be filled in each of 
them shall be as specified in the third column of those tables. 

(2) The women’s constituencies specified in Part III of the said 
Schedule are constituencies specially formed under sub-paragraph {h) of 
paragraph eight of the Fifth Schedule to the Act. 

(3) In the case of the general constituencies, of the total number 
of seats to be filled in each constituency the number of seats, if any, speci¬ 
fied in the fourth column of the table shall be reserved for members of the 
scheduled castes and the number of seats, if any, specified in the fifth 
column thereof shall be reserved for Marathas. 
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IVotnen^s Seats. 

2. (1) Notwithstanding anything in paragraph one of Part IT! of the 
.Sixth Schedule to the Act, a person shall not be qualified to be included in 
the electoral roll for a constituency specially formed fn- the purpose of 
filling a seat reserved for a woman unless he has for a period of not less 
than one hundred and eighty days in the previous financial year resided 
in a house in the constituency. 

(2) A woman shall not be qualified to be chosen to fill a scat reserv¬ 
ed for a woman unless she is entitled to vote in the choice of a member 
to fill that seat or some other seat of the sanu- c(jmmunal descrip tion. 

European Seals. 

3. A person shall not be qualified to be chosen to fill a European seat 
unless he is a European entitled to vote in the •Jioice of a member to fill 
that seat or some other scat. 

Indian Christian Seats. 

4. A person shall not be qualified to be chosen to fill an Indian 
Christian seat unless he is an Indian Christian entitled to vote in the choice 
of a member to fill that scat or some other seat in a territorial constituency. 

Representation of Backward Tribes. 

5. (1) Of the seats to be filled in the West KhandCvSh West general 
constituency, one shall be reserved for a representative of backward tribes. 

(2) In addition to the persons qualified under the Sixth Schedule 
to the Act, a person .shall, subject to the provisions of Part I of that 
Schedule and to any overriding provisions of Part III of that Schedule, be 
qualified to be included in the electoral roll for the said constituency if he 
is a member of a backward tribe and either— 

(a) holds in his own right, or occupies as a tenant, alienated or 
unalienated land in the constituency which is assessed at, or 
of tlie assessable value of, not less than four rupees land 
revenue per annum; or 

(fc) is the alienee of the right of the Government to the payment 
of rent or land revenue amounting to not less than four rupees 
per annum in re.spect of alienated land in the constituency; or 

(c) was at any time during the year ending on the thirty-first day 
of December next preceding the prescribed date actually per¬ 
forming in the constituency the duties of the office of a 
Patil or of an inferior village office, whether hereditary or 
not; or 

(d) is in receipt of a cash allowance or salary from the Govern¬ 
ment of not less than ten rupees per month: 

Provided that a person who has been dismissed for misconduct and 
has not been re-employed shall not by virtue of the performance of the 
duties of any such office as is mentioned in this sub-paragraph be qualified 
to be entered in the electoral roll. 

(3) A person shall not be qualified to be chosen to fill the seat to be 
filled by a representative of backward tribes unless he is a member of a 
backward tribe who is entitled to vote in the choice of a member to fill that 
seat or some general seat. 

(4) In this paragraph “backward tribe" means any of the tribes 
specified in Part II of the Thirteenth Schedule to this Order. 
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Commerce and Industryt Seats. 

6. (1) The seats to be filled by representatives of commerce and in¬ 
dustry shall be filled by elections in the constituencies specified in the first 
column of the table in Part VII of the Third Schedule to this Order. 

(2) The electoral roll for each of the said constituencies shall be 
based, in the manner hereafter provided, on membership of the bodies 
(hereafter referred to as “constituent bodies”) mentioned in the names of 
those constituencies respectively. 

(3) In the second column of the said table is specified the number 
of scats assigned to each constituency. 

7. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a commerce and industry 
constituency if he is himself a qualified member of one of the constituent 
bodies, or is the nominee in that behalf of a firm, Hindu joint family or 
corporation which is a qualified member of one of those bodies. 

(2) For the purposes of this paragraph, a member of a constituent 
body shall be deemed to be a qualified member thereof if, and only if, he 
or It— 

(a) is a subscribing member shown as such in the list of mem¬ 
bers and has paid all subscriptions accrued due before the 
end of the previous financial year; and 

(b) is engaged in commerce or industry' and has a place of busi¬ 
ness in the Province; and 

(c) in (he ca.se of an individual, a firm or a Hindu joint family, 
was in any one of the five financial years immediately pre¬ 
ceding that in which the prescribed date falls, assessed to in¬ 
come-tax on an inccxne of not less than ten thousand rupees 

< derived from commerce or industry; and 

(d) in the case of a corporation, has a paid up capital of not less 
than one lakh of rupees. 

(3) For the purposes of this paragraph— 

(o) if ill any financial year the partners in a firm have been 
separately assessed to income-tax on their shares of the in¬ 
come of the firm derived from commerce or industry, the 
firm shall be deemed to have been assessed to income-tax on 
that income to an amount equal to the aggregate of the assess¬ 
ments so made on the partners in the firm for the time being 
in respect of that income of the firm; and 

(b) a firm shall be deemed to retain its identity notwithstanding 
any change in the partners therein. 

(4) In relation to the East India Cotton Association constituency, 
this paragraph shall have effect as if the references in sub-paragraphs (2) 
and (3) thereof to commerce or industry included references to the grow¬ 
ing of cotton. 

8. (1) A firm, corporation or Hindu joint family shall be entitled to 
nominate not more than three persons for the purposes of the last preceding 
paragraph, and the names of the persons so nominated shall be inserted in 
the electoral roll as being the nominees of the firm, corporation or family 
in question, but not more than one of those persons shall be entitled to vote 
at any election. 

(2) No person shall be nominated as aforesaid by a firm or Hindu 
joint family, unless he is a member thereof or a person who is and has 
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for at least six months been authorized to sign documents in its name in 
th^ ordinary course of its business. 

(3) No person shall be nominated as aforesaid by a corporation 
unless he is a director, managing agent or manager thereof, or the secretary 
thereof, or a person who is and has for at least six months been authorized 
to sign documents in its name in the ordinary course of its business. 

9. (1) No person shall be, or be entitled to nominate persons to be, 
included in the electoral roll of more than one commerce and industry 
constituency. 

(2) If at a general election a person votes in more than one com¬ 
merce and industry constituency his votes in all those constituenci-v, shall 
he void. 

10. A person shall not be qualified to be «hoscii to fill a commerce 
and industry seat unless he is included in the electoral roll for the 
constituency. 

11. Of the seat.s to be filled in the Bombay Chamber of Commerce and 
Bombay Presidency Trades Association constituency, one shall be reserved 
for a person who is included in the electoral roll for that constituency as 
being, or has being the nominee of, a member of the Bombay Presidency 
Trades Associaiion, and sub-paragraphs (2") to (4) of paragraph sixteen of 
Part 1 of this Older shall apply to the constituency accordingly at any 
election at which that seat is to be filled. 

Landholder’s Seats. 

12. (1) The seats to be filled by representatives of landholders shall 
be filled by elections in the constituencies specified in the table in Part VIII 
of the Third Schedule to this Order. 

(2) The extent of each such constituency shall be as specified in 
the second column of that table. 

(3) One seat shall be filled in each of those constituencies. 

13. A person shall not be qualified to be included in the electoral roll 
for a landholder’s constituency unless he has for a period of not less than 
one hundred and eighty days in the previous financial year resided in a 
house in the Province. 

14. Subject to the provisions of this Order, a person shall be qualified 
to be included in the electoral roll for the Deccan Sardars and Inamdars 
constituency if his name is entered in the list for the time being in force 
under the Kesolution of the Government of Bombay in the Political De¬ 
partment, No. 2363, dated the 23rd of July, 1867, or if he, on the first day 
of January next preceding the prescribed date, was the sole alienee of the 
right of the Government to the payment of rent or land revenue in respect 
of an entire village situate within the constituency. 

15. Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for the Gujarat Sardars and Inam¬ 
dars constituency if his name is entered in the list for the time being in 
force under the Resolution of the Government of Bombay in the Political 
Department, No. 6265, dated the 21st of September, 1909, or if he, on the 
first day of January next preceding the prescribed date, was the sole alienee 
of the right of the Government to the payment of rent or land revenue in 
respect of an entire village situate within the constituency, or was the 
sole holder on talukdari tenure of such village. 

H 
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16. (I) A person shall not be qualified to be included in the electoral 
roll for more than one landholder’s constituency and any person who wo^ld, 
but for the provisions of this paragraph, be qualified to be included in 
more than one such roll shall be entitled to elect in which of the rolls he 
shall be included. 

(2) If at a general election a person votes in more than one land¬ 
holder’s constituency, his votes in all those constituencies shall be void. 

Labour Seats. 

17. (1) The seats to be filled by representatives of labour shall be 
filled by elections in the constituencies specified in the first column of the 
tables in Part IX of the Third Schedule to* this Order, and the number 
of seats to be filled in each of those constituencies shall be as specified in 
the third column of those tables. 

(2) Of those constituencies all except the Sholapur City (Textile 
Labour) constituency shall be trade union constituencies, that is to say, 
constituencies the eletoral rolls for which shall, in the manner hereafter 
provided, be based on membership of the trade unions mentioned in the 
second column of the first of the said tables. 

The trade unions on membership of which the electoral roll of a 
labour constituency is to be based as aforesaid are hereafter referred to as 
“constituent trade unions”. 

(3) The Sholapur City (Textile Labour) constituency shall be a 
non-union labour constituency and the electoral roll for that constituency 
shall ’'e based, in the manner hereafter provided on employment at quali¬ 
fying factories, that is to say, textile factories situated in, or within five 
miles of the boundary of, the municipal borough of Sholapur. 

18. (1) A trade union shall be deemed to be a constituent trade union 
if and only if it is a recognised trade union and is certified by the Governor, 
exercising his individual judgment, to be such a trade union as is mentioned 
in the first table in the said Part of the said Schedule in relation to the 
particular constituency. 

(2) A trade union shall be deemed for the purposes of this Order 
to be a reco^ised trade union if and only if it is certified by the Govenior, 
exercising his individual judgment— 

(o) to be a bona fide trade union existing wholly or mainly for 
industrial or provident purposes; and 
(&) to have been in existence for at least two years and to have 
been registered as a trade union for at least one year; and 
(c) to have had throughout the financial year preceding that in 
which the certificate is given at least two hundred and fifty 
ordinary members who have paid subscriptions for the 
whole of that year; and 

(rf) to have complied with any requirements imposed by or under 
the Indian Trade Unions Act, 1926, with respect to the 
inspection of its books by the registrar of trade unions and 
with respect to the audit of its accounts: 

Provided that, in relation to the original preparation 
of electoral rolls and revision thereof within three years 
from the commencement of Part III of the Act, this sub- 
paragraph shall have effect as if for the words “regjistered 
as a trade union for at least one year” there were substi¬ 
tuted the words “registered as a trade union for at least 
six months”. 
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(3) The Gk)vemor, exercising his individual judgment, shall from 
time to time reconsider the circumstances of the registered trade unions 
operating in the Province and shall revoke certificates previously issued and 
grant new certificates, as the circumstances may appear l(/ liin to require. 

(4) The Governor, exercising his individual judgment, may from 
time to time appoint a tribunal to perform the funct’on.s • onferred on him 
by the foregoing provisions of this paragranh and while any such appoint¬ 
ment is in force the said provi^ions shall have effect as if refereiiees therein 
to the Governor weie references to that tribunal. 

19. (1) A person shall not be qualified io be included in die ‘kctoral 
roll for a labour constituency unless he has lived in the Province for i 
period of not less than six months in the year ending on the prescribed date: 

Provided that this paragraph shall not app.y to inemhers of consti¬ 
tuent trade unions of seamen. 

(2) A person shall not be qualified to be included in the electoral roll 
for a labour constituency if he is employed wholly or mainly in a clerical, 
supervisory, recruiting or administrative capacity, and Acts of the Provin¬ 
cial Legislature or rules may contain provisions for defining the persons 
who are to be treated as falling within the provisions of this paragraph. 

(3) A person shall not be qualified to be included in the electoral 
roll for the Railway Unions constituency unless he is employed within 
the Province 

(4) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for a trade union constituency 
if he— 

(o) is, and has for at least twelve months been, a member, hono¬ 
rary member or official of a constituent trade union; and 
(b) is not, in the case of an ordinary member of the union, in 
arrear with his subscription thereto; 
and shall be qualified to be included in the electoral roll for the non-union 
labour constituency if on not less than one hundred and eighty days 
(whether successive or not) in the year ending on the prescribed date he 
has worked for remunerartion at a rate not greater than three hundred 
rupees per month at one or more qualifying factories: 

Provided that a person who in the said year has not worked as afore¬ 
said at one qualifying factory' on sufficient days to qualify him for inclu¬ 
sion in the electoral roll shall not by reason of his employment be included 
in the roll unless any prescribed requirements are complied with as to the 
making of an application for him enrolment and as to the production of 
evidence of his qualification. 

20. (1) A person shall not be qualified to be included in the electoral 
roll for more than one labour constituency, and any person who 
would, but for the provisions of this paragraph, be qualified to be included 
in more than one such roll shall be entitled to elect in which of the rolls 
he shall be included 

(2) If at a general election a person votes in more than one labour 
constituency, his votes in all those constituencies shall be void. 

21. (1) In the case of the Railway Unions constituency, and in 
the case of the Trade Unions of seamen constituency, all elections shall 
be conducted as follows— 
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(o) there shall be a primary election to choose an electoral 
college consisting of one person (being a person included 
in the electoral roll for the constituency) for every com¬ 
plete two hundred persons included in that roll; and 
(b) the said electoral college shall proceed to elect persons 
to fill the seats to be filled at the election. 

(2) At any such primary election, no person shall have more than 
one vote. 

22. A person shall not be qualified to be chosen to fill a labour seat 
unless he either— 

(a) is entitled to vote in the choise of a member to fill that seat 
or some other labour scat; or 

(ft) the said electoral college shall proceed to elect persons 
trade union operating in the Province and, in the case of 
an ordinary member of such a union, is not in arrear with 
his subscription thereto. 

The University, Seat. 

23. (1) The seat to be filled by a representative of Universities 
shall be filled by an election in a constituency to be called the University 
constituency. 

(2) Subject to the piovisions of this Order, a person shall be 
qualified to be included in the electoral roll for the said constituency, if 
he lias a place of residence in India and either— 

(o) is a member of the Senate of the Bombay University; or 
(ft) has been for at least seven years a graduate of that univer¬ 
sity and was registered as such in the University register 
throughout the two years immediately preceding the 
prescribed date 

(3) A person shall not be qualified to be chosen to fill the said seat 
unless he is entitled to vote in the choice of a member to fill it. 

General. 

24. For the purposes of this Part of this Order, a person is deemed 
to reside in a house if he sometimes uses it as a sleeping place, and a person 
is not deemed to cease to reside in a house merely because he is absent 
from it or has another dwelling in which he resides, if he is at liberty to 
return to the house at any time and has not abandoned his intention of 
returning. 

25. For the purposjes of the Fifth Schedule to the Act and of this 
Order “Maratha” means a Hindu belonging to any caste which at the 
date of this Order was officially recognised as a Maratha caste for the 
purposes of the rules relating to the elections to the Legislative Council 
or to any other caste declared by Act of the Provincial Legislature or 
rules to be a Maratha caste 

PART IV. 

Bengal. 

The Territorial Constituencies. 

1. (1) The territorial constituencies for the Province shall be those 
specified in the first column of the tables in Parts I to VI of the Fourth 
Schedule to this Order, the extent thereof shall be as specified in the 
second column of those tables land the total number of seats to be filled in 
each of them shall be as specified in the third column of those tables. 
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(2) The women’s constituencies specified in Part III of the said 
Schedule are constituencies specially formed under sub-paragraph {b) of 
paragraph eight of the Fifth Schedule to the Act. 

(3) In the case of the general constituencies, of the total number of 
seats to be filled in each constituency the number of seat.->, if any, specified 
in the fourth column of the table shall be reserved for members cf the 
scheduled castes. 

(4) All the Anglo-Indian, European and Indian Christian consti¬ 
tuencies shall, for the purposes of paragraph eight of Part IV of the Sixth 
Schedule to the Act, be deemed to be urban constituencies, and, for the 
purposes of paragraph nine of that Part of that Schedule, be 
deemed to be rural constituencies, and, for the purpose of paragraph 
eight of that Part of that Schedule (but not for the purposes of paragraph 
seven thereof), none of the said constitucncic.s shall be deemed to be 
Calcutta constituencies. 

Spenal Provision as to Scheduled Castes. 

2. In a constituency in which a seat i.s reserved for a number of the 
scheduled castes, no member of those castes shall be qualified to be chosen 
to fill any seat in the constituency unless he was selected as a candidate for 
the reserved seat or seats at the primary election of candidates therefor: 

Provided that this paragraph shall not apply in relation to a bye- 
election at which no reserved seat is to be filled. 

lVo^nen*s Seats. 

3. A woman shall not be qualified to be chosen to fill a seat reserved 
for women unless she is entitled to vote in the choice of a person to fill that 
seat or some other seat of the same communal description. 

Anglo-Indian Seats. 

4. (1) Of the seats to be filled in the Anglo-Indian constituency one 
shall be reserved for a woman. 

(2) At a poll in the said constituency, a person, while having as 
many votes as there are seats to be filled, shall not give more than one vote 
to any one candidate and, when the seat reserved for a woman is to be filled, 
the maximum number of votes which a voter may give to male candidates 
shall be one less than the number of seats to be filled. 

European Seats. 

5. At a poll in a European constituency when more than one seat is 
to be filled, a person, while having as many votes as there are seats to be 
filled, shall not give more than one vote to any one candidate. 

6. A person shall not be qualified to be chosen to fill a European seat 
unle.ss he is a European entitled to vote in the choice of a member to fill that 
seat or some other seat. 

Indian Christian S\eats. 

7. A person shall not be qualified to be chosen to fill an Indian Chris¬ 
tian seat unless he is an Indian Christian entitled to vote in the choice of 
a member to fill that seat or some other seat in a territorial constituency. 

Commerce, Industry, Mining and Planting Seats. 

8. (1) The seats to be filled by representatives of commerce and 
industry shall be filled by elections in the constituencies specified in the 
first column of the table in Part VII of the Fourth Sdtcdule to this Order. 
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(2) The electoral roll for each of the said constituencies shall be 
based, in the manner hereafter provided, on membership of the bodies 
(hereafter referred to as “constituent bodies’’) mentioned in the names of 
those constituencies respectively. 

(3) In the third column of the said table is specified the number of 
seats assigned to each constituency. 

9. (1) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for a commerce and industry, mining 
or planting constituency if he is himself a qualified member of the consti¬ 
tuent body, or is the nominee in that behalf of a firm, Hindu joint family 
or corporation which is a qualified member of that body. 

(2) For the purposes of this paragraph, a member of a constituent 
body shall be deemed to be a qualified member thereof if, and only if he 
or it— 

(u) is a subscribing member shown as such in the list of mem¬ 
bers and has paid all subscriptions accrued due before the 
end of the previous financial year; and 

(b) is engaged in commerce or industry and has a place of busi¬ 

ness in the Province; and 

(c) in the case of an individual, a firm or a Hindu joint family, 

was in any one of the five financial years immediately pre¬ 
ceding that in which the prescribed date falls, assessed to 
income-tax on an income of not less than ten thousand 
rupees derived from commerce or industry, and 
(</) in the case of a corporation, has a paid up capital of not less 
than one lakh of rupees. 

(?>) For the purposes of this paragraph— 

(a) if in any financial year the partners in a firm have been 
separately assessed to income-tax on their shares of the 
income of the firm derived from commerce or industrj-, 
the firm shall be deemed to have been assessed to income- 
tax on that income to an amount equal to the aggregate of 
the asses.sments so made on the partners in the firm for the 
time being in respect of that income of the firm; and 
{h) a linn shall be deemed to retain its identity notwithstanding 
any change in the partners therein. 

(4) Ill relation to the Indian Tea Association constituency, this 
paragraph shall have effect as if the references in sub-paragraphs (2) and 
(3) thereof to commerce or industry' were references to planting, and, in 
relation to the Indian Mining Association constituency, it shall have effect 
as if the said references were references to mining. 

10. (1) A firm, corporation or Hindu joint family shall be entitled 
to nominate not more than three persons for the pur^xises of the last pre¬ 
ceding paragraph, and the names of the persons so nominated shall be 
inserted in the electoral roll as being the nominees of the firm, corporation 
or family in question, but not more than one of those persons shall be en¬ 
titled to vote at any election. 

(2) No person shall be nominated as aforesaid by a firm or Hindu 
joint family, unless he is a member thereof or a person who is and has 
for at least six months been authorised to sign documents in its name in the 
ordinary course of its business. 
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(3) No person shall be nominated as aforesaid by a corporation 
unless he is a director, managing agent or manager thereof, or the secretary 
thereof, or a person who is and has for at least six months been authorised 
to sign documents in its name in the ordinary course of its business. 

11. (1) No person shall be, or be entitled to nominate persons to be, 
included in the electoral roll for more than one commerce and industry 
constituency. 

(2) If at a general election a person votes in more than one com¬ 
merce and industry constituency, his votes in ah those constituencies shall 
be void. 

12. A person shall not be qualified to fill a commerce and industry, 
mining or planting seat unless he is included in the electoral roll for the 
constituency. 

Landholders Seats. 

13. (1) The scats to be filled by representatives of landholders shall be 
filled by elections in the constituencies specified in the table in Part VIII 
of the Fourth Schedule to this Order. 

(2) The extent of each such constituency shall be as specified in 
the second column of that table. 

(3) One seat shall be filled in each of those constituencies. 

14. A person shall not be qualified to be included in the electoral 
roll for a landholder’s constituency unless he has a place of residence in 
the constituency. 

15. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a landholders’ constituency 
if during the previous year he either— 

(a) within the Purdwan and Presidency divisions held in his 
own right as a proprietor or as a permanent tenure holder 
one or more estates or shares of estates, or one or more 
permanent tenures or shares of such tenures held direct 
from a proprietor, and paid in respect thereof land revenue 
or rent or both amounting to not less than three thousand 
rupees, or road and public works cesses amounting to not 
less than seven hundred rupees; or 
(&) within the Dacca, Kajshahi and Chittagong divisions held in 
his own right as a proprietor or as a permanent tenure 
holder one or more estates or shares of estates, or one or 
more permanent tenures or shares of such tenures held 
direct from a proprietor, and paid in respect thereof land 
revenue or rent or both amounting to not less than two. 
thousand rupees, or road and public works cesses amount¬ 
ing to not less than five hundred rupees: 

Provided that a person shall not be qualified to be included in the 
electoral roll for more than one landholders' constituency, and a person 
who would but for this provision be qualified to be included in the electoral 
roll for more than one such constituency shall be included in the roll for 
that constituency in which he made the greatest payment of land revenue, 
rent or cesses, as the case may be. 
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(2) In this paragraph— 

“estate” means land included under one entry in any of the general 
registers of revenue paying lands or revenue free lands 
prepared and maintained under the law for the time being 
in force by the collector of a district, and includes Govern¬ 
ment khas mahals, and revenue free lands not entered in 
any register; 

“permanent tenure” means a tenure which is heritable and which 
is not held for a limited time; 

“proprietor” means a person owning an estate or share of an 
estate. 

(3) In determining any question whether a person possesses any 
qualification by virtue of the payment of land revenue or road and public 
works cesses— 

(a) estates, permanent tenures and shares of such estates and 

tenures within the district of the Chittagong Hill Tracts 
shall be left out of account; 

(b) an estate or share of an estate shall not be taken into account 

if it is registered in the name of some other person in the 
register maintained under the Land Registration Act, 1876; 

(c) if an amount of land revenue or rent, or road and public 

works cesses, paid in respect of any share of an estate or 
permanent tenure is not definitely known, the district 
officer of the district in which the estate or tenure is 
situated shall estimate the amount paid in respect of the 
share and his decision shall be final. 

(4) For the purposes of the provisions of this Order relating to 
landholder’s seats, a mutwali or manager of a wakf estate, or a shebait of 
a debutter estate shall be deemed to hold that estate and make payments 
in respect thereof in his own right and not in a fiduciary capacity. 

(5) For the purposes of the said provisions any person whose 
estate or tenure, or whose part of an estate or tenure, is under the Court 
of Wards shall be deemed to be holding it in his own right as proprietor or 
as tenure holder, as the case may be, and any payment of land revenue, 
cess or rent in respect thereof made by the Court of Wards shall be deemed 
to have been made by him, and any such estate or part of estate shall not 
be left out of account by reason that it is registered in the name of some 
other person. 

16. If at a general election a person votes in more than one land¬ 
holder’s constituency, his votes in all those constituencies shall be void. 

Labour Scats (other than tea garden labour scats)., 

17. (1) The seats to be filled by representatives of labour, other than 
the seat assigned by this Order to tea garden labour, shall be filled by 
elections in the constituencies specified in the fi'rst column of the first and 
second of the tables in Part IX of the Fourth Schedule to this Order. 

(2) One scat shall be filled in each of those constituencies. 

(3) Of those constituencies the constituencies mentioned in the 
first of the said tables shall be trade union constituencies, that is to say, 
constituencies the electoral rolls for which shall, in the manner hereafter 
provided, be based on the trade unions mentioned in the second column of 
that table. 
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The trade unions on membership of which the electoral roll of a 
labour constituency is to be based as aforesaid are hereafter referred to 
as “constituent trade unions”. 

(4) The remainder of the sjud constituencies (hereafter referred 
to as “factory or colliery constituencies”) shall be non-union labour consti¬ 
tuencies and the electoral roll for each such constituency shall be based, 
in the manner hereafter provided on employment at qualifying industrial 
establishments, that is to say, in the case of the Colliery (Coal Mines) 
constituency, mines and, in the case of the other constituencies, perennial 
factories, being mines or factories .situated in the area mentioned in relation 
to the constituency in the second column of the table. 

18. (1) A trade union shall be deemed to be a constituent trade union 
if and only if it is a recognised trade union and is certified by the Governor, 
exercising his individual judgment to be, in the case of the Railway Trade 
Union constituency, a union the rules of which restrict ordinary member¬ 
ship to persons normally working on railways, and, in the case of the 
Water Transport Trade Union constituency, a union at least eighty per 
cent, of the members of which are engaged in water transport and either 
possess certificates of discharge under section forty-three of the Indian 
Merchant Shipping Act, 1923. at the Port of Calcutta or Chittagong, or 
are ordinarily employed as masters or members of the crew of vessels used 
for navigation in inland waters. 

(2) A trade union shall be deemed, for the purposes of this Order, 
to be a recognised trade union if and only if it is certified by the Governor, 
e.xercising his individual judgment— 

(а) to be a bona fid*: trade union existing w'holly or mainly for 

industrial or provident purposes; and 

(б) to have been in existence for at least two jears and to have 

been registered as a trade union for at least one year; and 

(c) to have had throughout the financial year preceding that in 

which the certificate is given at least two hundred and fifty 
ordinary members who have paid subscriptions for the 
whole of that year; and 

(d) to have complied with any requirements imposed by or under 

the Indian Trade Unions Act, 1926, with respect to the 
inspection of its books by the registrar of trade unions and 
with respect to the audit of its accounts. 

(3) The Governor, exercising his individual judgment, shall from 
time to time reconsider the circumstances of the registered trade unions 
operating in the Province and shall revoke certificates previously issued and 
grant new certificates, as the circumstances may appear to him to require. 

(4) The* Governor, exercising his individual judgment, may from 
time to time appoint a tribunal to perform functions conferred on him by 
the foregoing provisions of this paragraph and while any such appoint¬ 
ment is in force the said provisions shall have effect as if references therein 
to the Governor wer references to that tribunal. 

19. (1) A person shall not be qualified to be included in the electoral 
roll for a trade union, factory or colliery labour constituency unless he has 
lived in the Province for a period of not less than six months in the year 
ending on the prescribed date: 

Provided that this paragraph shall not apply in relation to the Water 
Transport Trade Union constituency. 
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(2) A person shall not be qualified to be included in the electoral 
roll for any such labour constituency if he is employed wholly or mainly 
in a clerical, supervisory, recruiting or administrative capacity, and Acts 
of the Provincial Legislature and rules may contain provisions for defining 
the persons who are to be treated as falling within the provisions of this 
I>aragraph. 

(3) A person shall not be qualifiied to be included in the electoral 
roll for the Railway Trade Union constituency unless he is employed within 
the Province. 

(4) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the Railway Trade Union 
constituency if he— 

(fl) is, and has for at least twelve months been, a member, 
honoraiy member or official of a constituent trade union; 
and 

(i) is not, in the case of an ordinary member of the union, in 
arrear with his subscription thereto. 

(5) Subject to the provisions of this Order a person shall be quali¬ 
fied to be included in the electoral roll for the Water Transport Trade 
Union constituency if he is nominated in that behalf by the executive of a 
constituent trade union, and each constituent trade union shall be entitled 
to nominato one person for each complete five hundred ordinary members 
(jf the union who are not in arrear with their subscriptions to the union 
and have been members of the union for not less than six months. 

(6) Subject to the provisions of this Order a person shall be 
qualified to be included in the electoral roll for a factory constituency if 
on not less than one hundred and eighty days (whether succesive or not) 
in the year ending on the prescribed date he has worked for remuneration 
at a rate not greater than three hundred rupees per month at one or more 
qualifying industrial establishments: 

Provided that a person who in the said year has not worked as 
aforesaid at one quaifying industrial establishment on sufficient days to 
qualify him for inclusion in the electoral roll shall not by reason of his 
employment be included in the roll unless any prescribed requirements are 
complied with as to the making of an application for his enrolment and as 
to the production of evidence of his qualification. 

(7) .Subject to the provisions of this Order a person shall be 
([ualified to be included in the electoral roll for the Colliery constituency 
if he has been employed for a continuous period of not less than sixty days 
in the year ending on the prescribed date for remuneration at a rate not 
greater than three hundred rupees per month at one or more qualifying 
industrial establishments: 

Provided that a person who in the said year has not been employed 
as aforesaid at one qualifying establishment throughout the two months 
immediately preceding the prescribed date shall not by reason of his 
employment be included in the roll unless any prescribed requirements are 
complied with as to the making of an application for his enrolment and as 
to the production of evidence of his qualification. 

20. (1) A person shall not be qualified to be included in the electoral 
roll for more than one of the trade union, factory and colliery constituencies, 
and any person who would but for the provisions of this paragraph be 
qualified to be included in more than one such roll shall be entitled to elect 
in which of the rolls he shall be included.- 



The Govt, of India (Prov. Leg. As.semblies) Order, 1936. Ixvii 


(2) If at a general election a person votes in more than one such 
constituency, his votes in all those constituencies shall be void. 

21. (l)In the case of the Railway Trade Union constitviency, all 
elections shall be conducted as follows— 

(a) there shall be a primary election to choose an electoral ci'llegt 

consisting of one person (being a person included in the 
electoral roll for the constituency) for every complete two 
hundred persons included in that roll; and 

(b) the said electoral college shall proceed to elect persons to 

fill the seat to be filled at the election. 

(2) At any such primary election no person shall have more than 
one vote. 

22. A person shall not be qualified to be chosen to fill a seat in a trade 
union, factory or colliery constituency unless he is either— 

(a) is entitled to vote in the choice of a member to fill that seat 

or some other labour seat; or 

(b) is a member, honorary member or official of a recognised 

trade union operating in the Province and, in the case of 
.an ordinary member of such a union, is not in arrear with 
his subscription thereto. 

Tea Garden Labour Seat. 

23. (1) The seat to be filled by representatives of tea garden labour 
shall be filled by elections in the constituencies specified in the first column 
of the third of the tables in Part IX of the Fourth Schedule to this Order. 

(2) In the second column of that table are specified, in relation to 
each constituency, the tea gardens (hereafter referred to as “qualifying 
tea gardens”) on employment in which the electoral roll for the constituency 
is, in the manner hereafter provided, to be based. 

24. (1) At the first and every fourth subsequent general election, the 
seat shall be filled in the Bengal Dooars (Western) constituency, at the 
second and every fourth subsequent general election, the seat shall be filled 
in the Darjeeling Sadar constituency, at the third and every fourth sub¬ 
sequent general election, the seat shall be filled in the Bengal Dooars 
(Eastern) constituency, and at the fourth and every fourth subsequent 
general election, the seat shall be filled in the Kurscong constituency. 

(2) Casual vacancies in the seat shall be filled in the constituency 
in which the seat was filled at the last preceding general election. 

25. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for any of the said constituencies, 
if he has, during the year ending on the prescribed date, worked as a 
permanent employee in one or more qualifying tea gardens on not less than 
one hundred and eighty days: 

Provided that a person who in the said year has not worked as afore¬ 
said in one tea garden on sufficient days to qualify him for inclusion in 
the electoral roll shall not be included in the roll unless any prescribed 
requirements are complied with as to the making of an application for his 
enrolment and as to the production of evidence of his qualification. 

(2) A person shall not be deemed to be working as a permanent 
employee in a tea garden on any day, unless he is living either within the 
boundary of the garden or on land provided for that purpose by the owners 
thereof. 



Ixviii 


Orders in Council. 


26. (1) A person shall not be qualified to be chosen to fill any of the 
said .seats, unless either— 

(a) he is a member of a qualifying tribe or caste and is entitled 

to vote in the choice of a member to fill some seat in the 
Province or some seat in the Legislative Assembly of 
Assam; or 

(b) he is a member of one of the qualifying tribes or castes com¬ 

prised in Group II and is entitled to vote in the choice of 
a member to fill some seat in the Legislative Assembly of 
Bihar; or 

(c) he is a member of one of the qualifying tribes or castes com¬ 

prised in Group III and is entitled to vote in the choice of 
a member to fill some scat in the Legislative Assembly of 
Orissa. 

(2) In this paragraph, “qualifying tribe or caste” means a tribe or 
caste belonging to any of the following groups, that is to say— 

Group I;—Bauri, Bhuyia, Bhutiya, Ghasi, Lepcha, Nepali, Paharia, 
Santal, Sikkimese; 

Group Il - -Ahir, Asor, Bauri, Bhogta, Bhuiya, Ghasi, Gond, Ho, 
Khana, Kherwar, l.ohar, Mahali, Munda, Malpaharia, Santal, Sauria, 
luri; 

Group 111:—Barhi, Bhuiya, Ganda, Golla, Gonda, Kewat, Khond, 
Lobar, Munda, Oraon, Pan, Santal, Savara. 

The University Seats. 

27. (1) The scats to be filled by representatives of Universities shall 
be filled by elections in constituencies to be called respectively the Calcutta 
University Constituency and the Dacca University Constituency. 

(2) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a University Constituency, 
if he has a place of residence in India and either— 

(a) is a member of the Senate of the Calcutta, or, as the case 

may be, of the Court of the Dacca University; or 

(6) has been for at Jeast seven years a graduate of the Univer¬ 
sity and was registered as such in the University Register 
throughout the two years immediately preceding the pre¬ 
scribed date: 

Provided that for the purposes of the preparation of the original 
electoral rolls and of any revision thereof within three years from the 
commencement of Part III of the Act, the following qualification shall be 
substituted for qualification {b) mentioned in this sub-paragraph, that is 
to say— 

(b) is a graduate of the University and was registered as such 

in the University register, in the case of the Calcutta 
University, on the thirtieth day of September last pre¬ 
ceding the prescribed <iate, and, in the case of J:)acca 
University, on the eighth day of July last preceding the 
prescribed date. 

(3) A person shall not be qualified to be chosen to fill either of the 
said seats unless he is entitled to vote in the choice of a member to fill it. 
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28. For the purposes of this Part of this Order, “a place of resi¬ 
dence” means a place where a person ordinarily and actually resides during 
the greater part of the year. 

PART V. 

The United Provinces. 

The Territorial Constituencies 

1. (1) The territorial constituencies for the I’rovince shall be those 
specified in the first column of the tables in Parts 1 to VI of the Fifth 
Schedule to this Order, the extent thereof shall be as specified in the second 
column of those tables and the total number of seats to be filled in each of 
them shall be as specified in the third column of those tables. 

(2) The women's constituencies specified in Part JII of the said 
Schedule are constituencies specially formed under sub-paragraph (b) of 
paragraph eight of the Fifth Schedule to the Act. 

(3) In the case of the general constituencies, of the total number 
of seats to be filled in each constituency the number of scats, if any, speci¬ 
fied in the fourth column of the table shall be reserved for members of 
the scheduled castes. 

Women’s S'eats. 

2. A woman shall not be qualified to be chosen to fill a seat reserved 
for women unless she is entitled to vote in the choice of a member to fill 
that seat or some other scat of the same communal description. 

European Seats. 

3. A person shall not be qualified to be chosen to fill a F.uropean seat 
unless he is a Furopean entitled to vote in the choice of a member to fill 
that .seat or some other seat. 

Indian Christian Seats. 

4. A person shall not be qualified to be chosen to fill an Indian- 
Christian seat unless he is entitled to vote in the choice of a member to 
fill that seat. 

Special qualification for Scheduled Castes. 

5. At the end of i^aragraph three of Part V of the Sixth Schedule 
to the Act there shall be inserted the words “or, in the case of a member 
of the scheduled castes, if he is the owner or tenant of a house or building 
in the constituency the rental value whereof is not less than twelve rupees 
per annum.” 

Commerce and Industry Seats. 

6. (1) The seats to be filled by representatives of commerce and 
industry shall be filled by elections in the constituencies specified in the 
first column of the table in Part VII of the Fifth Schedule to this Order. 

(2) The electoral roll for each of the said constituencies shall be 
based, in the manner hereafter provided, on membership of the bodies 
(hereafter referred to as “constituent bodies”) mentioned in the names of 
those constituencies respectively. 

(3) In the third column of that table is specified the number of seats 
assigned to each constituency. 

7. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a commerce and industry 
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constituency if he is himself a qualified member of a constituent body, or 
is the nominee in that behalf of a firm, Hindu joint family or corporation 
which is a qualified member of a constituent body. 

(2) For the purposes of this paragraph, a member of a constituent 
body shall be deemed to be a qualified member thereof if, and only if he 
or it— 

(a) is a subscribing member shown as such in the list of members 

and has paid all subscriptions accrued due before the end 
of the previous financial year; and 

(b) is engaged in commerce or industry and has a place of busi¬ 

ness in the Province; and 

(c) in the case of an individual, a firm or a Hindu joint family, 

was in any one of the five financial years immediately 
preceding that in which the prescribed date falls, assessed 
to income-tax on an income of not less than ten thousand 
rupees derived from commerce or industry; and 
(rf) in the case of a corporation, has a paid up capital of not less 
than one lakh of rupees. 

(3) For the purposes of this paragraph— 

(o) if m any financial year the partners in a firm have been sepa¬ 
rately assessed to income-tax on their shares of the income 
of the firm derived from commerce or industry, the firm 
shall be deemed to have been assessed to income-tax on 
that income to an amount equal to the aggregate of the 
assessments so made on the partners in the finn for the 
time being in respect of that income of the firm; and 
(b) a firm shall be deemed to retain its identity notwithstanding 
any change in the partners therein. 

8. (1) A firm, corporation or Hindu joint family shall be entitled to 
nominate not more than three persons for the purposes of the last preced¬ 
ing paragraph, and the names of the persons so nominated shall be inserted 
in the electoral roll as being the nominees of the firm, corporation or 
family in question, but not more than one of those persons shall be entitled 
to vote at any election. 

(2) No person shall be nominated as aforesaid by a finn or Hindu 
joint family, unless he is a member thereof or a person who is and has 
for at least six months been authorised to sign documents in its name in 
the ordinary course of its business. 

(3) No person shall be nominated as aforesaid by a corporation 
unless he is a director, managing agent or manager thereof, or the secretary 
thereof, or a person who is and has for at least six months been authorised 
to sign documents in its name in the ordinary course of its business. 

9. (1) No person shall be, or be entitled to nominate persons to be, 
included in the electoral roll of more than one commerce and industry 
constituency. 

(2) If at a general election a person votes in more than one com¬ 
merce and industry constituency, his voles in all those constituencies shall 
be void. 

10. A person shall not be qualified to be chosen to fill a commerce 
and industry seat unless he is included in the electoral roll for the consti¬ 
tuency. 
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Landholders Seats. 

11. (1) The scats to be filled by representatives of landholders shall 
be filled by elections in the constituencies specified in the table in Part VIII 
of the Fifth Schedule to this Order. 

(2) The extent of each such constituency and the number of seats 
to be filled in it shall be as specified in the second and third oohtmns of 
that table respectively. 

12. Subject to the provisions of this Order, a person shall be qualified 
to be included in the electoral roll— 

(a) for the British Indian Association of Oudh constituency, if he 

is resident in the Province and a member of that Association; 

(b) for the Agra Province Zamindars’ Association, Allahabad 

constituency, if he is resident in the Province, is a member 
of that Association, and in the revenue year preceding that in 
which the prescribed date falls was a.sscssed in re,spect of 
land in the Province to the payment of land revenue of an 
amount not less than five thousand rupees. 

13. (1) A person shall not be qualified to be included in the electoral 
roll for more than one landholder’s constituency and any person who would, 
but for the provisions of this paragraph, Im; qualified to be included in more 
than one such roll shall be entitled to elect in which of the rolls he shall be 
included. 

(2) If at a general election a person votes in more than one land¬ 
holder’s constituency, his votes in all those constituencies shall be void. 

14. At a poll in a landholders’ constituency when more than one scat 
is to be filled, a voter, while having as many votes as there are seats to be 
filled, shall not give more than one vote to any one candidate. 

Labour Seats. 

15. (1) The seats to be filled by representatives of labour shall be 
filled by elections in the constituencies specified in the first column of the 
tables in Part IX of the Fifth Schedule to this Order. 

(2) One seat shall be filled in each of those constituencies. 

(3) The electoral roll for the Trade Union Constituency shall, in 
the manner hereafter provided, be based on membership of trade unions. 

The trade unions on membership of which the electoral roll for the 
said constituency is to be based as aforesaid arc hereafter referred to as 
“constituent trade unions”. 

(4) The remainder of the said constituencies shall be non-union 
labour constituencies and the electoral roll for each such constituency shall 
be based, in the manner hereafter provided on employment at qualifying 
factories, that is to say, factories situated in the areas mentioned in relation 
to the constituency in the second column of the second of the said tables. 

16. (1) A trade union shall be deemed to be a constituent trade union 
if and only if it is certified by the Governor, exercising his individual 
judgment— 

(a) to be a bona fide trade union operating in the Province and 

existing wholly or mainly for industrial or provident pur¬ 
poses ; and 

(b) to have been in existence for at least two years and to have 

been registered as a trade union for at least one year; and 
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(c) to have had tnroughout the financial year preceding that in 

which the corticate is given at least two hundred and 
fifty ordinary members who have paid subscriptions for the 
whole of that year; and 

(d) to have complied with any requirements imposed by or under 

the Indian Trade Unions Act, 1926, with respect to the 
inspection of its books by the registrar of trade unions and 
with respect to the audit of its accounts. 

(2) The Governor, exercising his individual judgment, shall from 
time to time reconsider the circumstances of the registered trade unions 
operating in the Province and shall rsvoke certificates previously issued and 
grant new certificates, as the circumstances may appear to him to require. 

(3) The Governor, exercising his individual judgment, may from 
lime to time appoiiit a tribunal to perform the functions conferred on him 
by the ff)rcgoing provisions of this paragraph and while any such appoint¬ 
ment is in force the said provisions shall have effect as if references therein 
to the Governor were references to that tribunal. 

17. (1) A person shall not be qualified to be included in the electoral 
roll for a labour constituency unless he has lived in the Province for a 
period of not less than six months in the year ending on the prescribed 
date. 

(2) A person shall not be qualified to be included in the electoral 
roll for a labour constituency if he is employed wholly or mainly in a cleri¬ 
cal, supervisory, recruiting or administrative capacity, and Acts of the 
Provincial Legislature and rules may contain provisions for defining the 
persons who are to be treated as falling within the provisions of this 
paragraph. 

(3) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for the 'J'rade Union constituency 
if he— 

(o) is, and has for at least twelve months been, a member, 
honorary member or official of a constituent trade union; 
and 

(b) is not, in the case of an ordinary^ member of the union, in 
arrear with his subscription thereto; 

and shall be qualified to be included in the electoral roll for a non-union 
labour constituency if on not less than one hundred and eighty days (whe¬ 
ther successive or not) in the year ending on the prescribed date he has 
worked for remuneration at a rate not greater than three hundred rupees 
per month at one or more ciualifying factories: 

Provided that— 

(а) a person who in the said year has not worked as aforesaid at 

one qualifying factory on sufficient days to qualify him for 
inclusion in the electoral roll shall not by reason of his em¬ 
ployment be included in the roll unless any prescribed require¬ 
ments are complied with as to the making of an application 
for his enrolment and as to the production of evidence of 
his qualification; 

(б) a member, honorary’^ member or official of a constituent trade 

union shall not be qualified to be included in the electoral 
roll for any labour constituency other than the Trade Union 
constituency. 
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18. (1) A person shall not be qualified to be included in the electoral 
roll for more than one labour constituency, and any person who would, but 
for the provisions of this paragraph, be qualified to be included in more 
than one such roll shall be entitled to elect in which of the rolls he shall 
be included. 

(2) If at a general election a person votes in more than one labour 
constituency, his votes in all those constituencies shall be void. 

19. A person shall not be qualified to be chosen to fill a labour seat 
unless he is entitled to vote in the choice of a member to fill that scat or 
.s(nne other labour seat. 

The University Seat. 

20. (1) The seat to be filled by a representative of Universities shall 
be filled by an election in a constituency to be called the University 
constituency. 

(2) .Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for the said constituency, if he has 
a place of residence in India and cither— 

(a) is a member of the Court, Executive Council or Academic 
Council of the Allahabad or the Lucknow University, or of 
the .‘Senate, Executive Council or Academic Board of the 
Agra University; or 

has been for at least seven years a graduate of one of those 
Universities and was registered as such in the University 
Register throughout the two years immediately preceding 
the prescribed date. 

(3) A person shall not be qualified to be chosen to fill the said seat 
unless he is entitled to vote in the choice of a member to fill it. 

General. 

21. For the purposes of this part of this Order, a person shall be 
deemed to be resident in any area if he ordinarily lives in that area, or 
maintains a dwelling-house therein ready for occupation in which he occa¬ 
sionally dwells. 

PART VI. 

The Punjab. 

The Territorial Constituencies. 

1. (1) The territorial constituencies for the Province shall be those 
specified in the first column of the tables in Parts 1 to VII of the Sixth 
Schedule to this Order, the extent thereof shall be as specified in the second 
column of those tables and the total number of seats to be filled in each of 
them shall be as specified in the third column of those tables. 

(2) The women’s constituencies specified in Part IV of the said 
Schedule are constituencies specially formed under sub-paragraph (fe) of 
paragraph eight of the Fifth Schedule to the Act. 

(3) In the case of the general constituencies, of the total number of 
seats to be filled in each constituency the number of seats, if any, specified 
in the fourth column of the table shall be reserved for members of the 
scheduled castes. 

Women’s Seats. 

2. No man shall be included in the electoral roll for, or be entitled 
to vote at any election in, any Muhammadan constituency specially formed 
for the election of persons to fill the seats reserved for women. 

J 
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3. A woman shall not be qualified to be chosen to fill a seat reserved 
for women unless she is entitled to vote in the choice of a member to fill 
that seat, or some other seat of the same communal description. 

The European Seat. 

4. A person shall not be qualified to be chosen to fill the European 
seat unless he is a European entitled to vote in the choice of a member to 
fill that scat or some other scat. 

Indian Christian Seats. 

5. A person shall not be qualified to be chosen to fill an Indian Chris¬ 
tian seat unless he is an Indian Christian entitled to vote in the choice 
of a member to fill that seat or some other seat in a territorial constituency. 

Commerce and Industry Seat. 

6. (1) The scat to be filled by a representative of commerce and in¬ 
dustry shall be filled by an election in the constituency specified in the first 
column of the table in Part VIII of the Sixth Schedule to this Order. 

(2) In the second column of that table are specified the bodies 
(hereafter referred to as “the constituent bodies") membership of which 
is, in the manner hereafter provided, to be the basis for the electoral roll tor 
the constituency. 

7. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the commerce and indusliy' 
constituency if he is himself a qualified member of one of the constituent 
bodies, or is the nominee in that behalf of a firm, Hindu joint family or 
corporation which is a qualified member of one of those bodies. 

(2) For the purposes of this paragraph, a member of a constituent 
body shall be deemed to be a qualified member thereof if, and only if he 
or it— 

(o) is a subscribing member shown as such in the list of mem¬ 
bers and has paid all subscriptions accrued due before the 
end of the previous financial year; and 
(ft) is engaged in commerce or indu.stry and has a place of busi¬ 
ness in the Province; and 

(c) in the case of an individual, a firm or a Hindu joint family, 

was in any one of the five financial years immediately pre¬ 
ceding that in which the prescribed date falls, assessed to 
income-tax on an income of not less than ten thousand 
rupees derived from commerce or industry; and 

(d) in the case of a corporation has a paid up capital of not less 

than one lakh of rupees. 

(3) For the purposes of this paragraph— 

(a) if in any financial year the partners in a firm have been sepa¬ 
rately assessed to income-tax on their shares of the income 
of the firm derived from commerce or industry, the firm 
shall be deemed to have been assessed to income-tax on 
that income to an amount equal to the aggregate of the 
assessments so made on the partners in the firm for the 
time being in respect of that income of the firm; and 
(fc) a firm shall be deemed to retain its identity notwithstanding 
any change in the partners therein. 

8. (1) A finn, corporation or Hindu joint family shall be entitled to 
nominate not more than three persons for the purposes of the last preced- 
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ing paragraph, and the names of the persons so nominated shall be inserted 
in the electoral roll as being the nominees of the firm, corporation or family 
in question, but not more than one of those persons shall be entitled to vote 
at any election. 

(2) No person shall be nominated as aforesaid by a firm or Hindu 
joint family, unless he is a member thereof or a person who is and has for 
at least six months been authorised to sign documents in its name in the 
ordinary course of its business. 

(3) No person shall be nominated as aforesaid by a corporation 
unless he is a director, managing agent or manager thereof, or the secretary 
thereof, or a person who is and has for at least six months been authorised 
to sign documents in its name in the ordinary course of its business. 

9. A person shall not be qualified to be chosen to fill the commerce 
and industry scat unless he is included on the electoral roll for the consti¬ 
tuency. 

Landholders Seats. 

10. (1) The seats to be filled by representatives of landholders shall 
be filled by elections in the constituencies specified in the table in Part IX 
of the Sixth Schedule to this Order. 

(2) The extent of each such constituency shall be as specified in the 
second column of that table. 

(3) One seat shall be filled in each of those constituencies. 

11. A person shall not be qualified to be included in the electoral roll 
for the Tumandars’ constituency unless he is resident in the Province, or 
to be included in the electoral roll of any other landholder’s constituency 
unless he is resident in that constituency. 

12. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the Tumandars’ constituency 
if he is a Tumandar recognised by the Government, or a person performing 
the duties of a Tumandar with the sanction of the Government, and shall 
be qualified to be included in the electoral roll for any other landholders’ 
constituency if he is— 

(o) the owner of land in the Province assessed to land revenue 
of not less than five hundred rupees per annum; or 
{h) an assignee of land revenue in the Province amounting to 
not less than five hundred rupees per annum. 

13. (1) A person shall not be qualified to be included in the electoral 
roll for more than one landholder’s constituency and any person who would, 
but for the provisions of this paragraph, be qualified to be included in 
more than one such roll shall be entitled to elect in which of the rolls he 
shall be included. 

(2) If at a general election a person votes in more than one land¬ 
holder’s constituency, his votes in all those constituencies shall be void. 

Labour Seats, 

14. (1) The seats to be filled by representatives of labour shall be filled 
by elections in the constituencies specified in the first column of tables in 
Part X of the Sixth Schedule to this Order. 

(2) One seat shall be filled in each of those constituencies. 

(3) The electoral roll for the Trade Union constituency shall, in 
the manner hereafter provided, be based on membership of the North 
Western Railway Union. 
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(4) The remainder of the said constituencies shall non-union, 
labour constituencies and the electoral roll for each such constituency shall 
be based, in the manner hereafter provided, on employment at qualifying 
industrial establishments, that is to say, factories and mines situated in 
the areas mentioned in relation to the constituency in the second column 
of the second of the said tables. 

15. (I) A person shall not be qualified t<} be included in the electoral 
roll for a labour constituency unless he has lived in the Province for a 
period of not less than six months in the year ending on the prescribed 
date. 

(2) A person shall not be qualified to be included in the electoral 
roll for a labour constituency if he is employed wholly or mainly in a 
clerical, supervisory, recruiting or administrative capacity, and Acts of the 
Provincial Jlegislature and rules may contain provisions for defining the 
persons who arc to be treated as falling within the provisions of this 
paragraph. 

(3) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the trade union consti¬ 
tuency if he is employed within the Province and— 

(o) is, and has for at least twelve months been, a member, 
honorary member or official of the North Western Rail¬ 
way Union; and 

(/;) is not, in the case of an ordinary member of the union, in 
arrear with his subscription thereto; 

and shall be qualified to be included in the electoral roll for a non-union 
labour constituency if on not less than one hundred and eighty days 
(whether successive or not) in the year ending on the prescribed date he 
has worked for remuneration at a rate not greater than three hundred 
rupees per month at one or more qualifying industrial establishments: 

Provided that a person who in the said year has not worked as 
aforesaid at one qualifying industrial establishment on sufficient days to 
qualify him for inclusion in the electoral roll shall not by reason of his 
employment be included in the roll unless any prescribed requirements are 
complied with as to the making of an application for his enrolment and as 
to the production of evidence of his qualification. 

16. (1) A person shall not be qualified to be included in the electoral 
roll for more than one labour constituency, and any person who would but 
for the provisions of this paragraph be qualified to be Included in more 
than one such roll shall be entitled to elect in which of the rolls he shall be 
included. 

(2) If at a general election a person votes in more than one labour 
constituency, his votes in all those constituencies shall be void. 

17. (1) A person shall not be qualified to be chosen to fill a labour 
seat unless he either— 

(o) is entitletl to vote in the choice of a member to fill that scat 
or some other labour seat; or 

(b) is a member, honorary member or official of a recognised 
trade union operating in the Province and, in the case of 
an ordinary member of such a union, is not in arrear with 
his subscription thereto. 
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(2) A trade union shall for the purposes of this Order be deemed 
to be a recognised trade union if and only if it is certified by the Governor, 
exercising his individual judgment— 

(o) to be a bona fide trade union existing wholly or mainly for 
industrial or provident purposes; and 

(b) to have been in existence for at least two years and to have 

been registered as a trade union for at least one year; and 

(c) to have had throughout the financial year preceding that in 

which the certificate is given at least two hundred and fifty 
ordinary members who have paid sub.scription for the whole 
of that year; and 

(d) to have complied with any requirements imposed by or under 

the Indian Trade Unions Act, 1926, with respect to the 
inspection of its books by the Registrar of Trade Unions 
and with respect to the audit of its accounts. 

(3) The Governor, exercising his individual judgment, shall from 
lime to time re-consider the circumstances of the registered trade unions 
operating in the Province and shall revoke certificates previously issued 
and grant new certificates, as the circumstances may appear to him to 
require. 

(4) The Governor, exercising his individual judgment, may from 
time to time appoint a tribunal to perform the functions conferred on him 
by the foregoing provisions of this paragraph and while any such appoint¬ 
ment is in force the said provisions shall Have effect as if references therein 
to the Governor were references to that tribunal. 

The University Seat. 

18. (1) The seat to be filled by a representative of Universities shall 
be filled by an election in a constituency to be called tlic University con¬ 
stituency. 

(2) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the said constituency, if 
he has a place of residence in India and either— 

(o) is a member of the Senate of the Punjab University; or 

(fe) has been for at least seven years a graduate of that Univer¬ 
sity and was registered as such in the University Register 
throughout the two years immediately preceding the 
prescribed date. 

(3) A person shall not be qualified to be chosen to fill the said scat 
unless he is entitled to vote at an election to fill it. 

General. 

19. For the purposes of this Part of this Order, proof that a person 
owns a family dwelling-house, or a share in a family dwelling-house, in an 
area and that that house has not during the twelve months preceding the 
prescribed date been let on rent, either in whole or in part, shall be sufficient 
•evidence that that person is resident in the area. 

PART VII. 

Bihar. 

The Territorial Constituencies. 

1. (1) The territorial constituencies for the Province shall be those 
specified in the first column of the tables in Parts I to V of the Seventh 
Schedule to this Order, the extent thereof shall be as specified in the second 
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column of those tables and the total number of seats to be filled in each 
of them shall be as specified in the third column of those tables. 

(2) The women’s constituencies specified in Part III of the said 
Schedule are constituencies specially formed under sub-paragraph (h) of 
paragraph eight of the Fifth Schedule to the Act. 

(3) In the case of the general constituencies, of the total number 
of scats to be filled in each constituency the number of seats, if any, 
specified in the fourth and fifth columns of the table shall be reserved 
for members of the scheduled castes, and for representatives of backward 
tribes, respectively. 

(4) At a poll in a ronstituency in Avhich a seat is reserved for a 
representative of backward tribes, no person shall have more than one 
vote. 

Women’s Seats. 

2. A woman shall not be qualified to be chosen to fill a scat reserved 
for women unless she is entitled to vote in the choice of a member to fill 
that scat, or some other seat of the same communal description. 

European Seats. 

3. j\ person diall not be qualified to be chosen to fill a European seat 
unless he h a b.uropean entitled to vote in the choice of a member to fill 
that seat or some other scat. 

The Indian Christian Scat. 

4. The Indian Christian .seat shall be filled by an election by an 
electoral college consisting of forty persons nominated for the puqx)ses 
of the election by the Chota Nagpur Catholic Sabha and forty persons 
nominated for the purposes of the election by the Bihar and Orissa Christian 
Council. 

5. A person shall not be qualified to be chosen to fill the Indian 
Christian seat unless he is an Indian Christian entitled to vote in the choice 
of a member to fill that seat or some seat in a territorial constituency. 

The Backward Tribes Seals. 

6. (1) i\ person shall not be qualified to be chosen to fill a seat reserved 
for a representative of backward tribes, unless he is a member of a back¬ 
ward tribe who is entitled to vc»tc in the choice of a member to fill that scat 
or some general seat. 

(2) A person shall be deemed to be a member of a backward tribe 
if and only if he satisfies the conditions specified in Part III of the 
Thirteenth Schedule to this Order. 

Special qualification for Scheduled Castes. 

7. In paragraph two of Part VII of the Sixth Schedule to the Act, 
after the words “or is assessed, otherwise than in the Santal Parganas, to 
chaukidari tax of an annual amount of not less than nine annas” there shall 
be inserted the words “or, in the case of a member of the scheduled castes, 
of an annual amount of not less than six annas”. 

Commerce, Industry, Mining and Planting Seats. 

8. (1) The seats to be filled by representatives of commerce and 
industry, mining and planting shall be filled by elections in the constituencies 
specified in the first column of the table in Part VII of the Seventh Schedule 
to this Order. 
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(2) The electoral roll for each of the said constituencies shall be 
based, in the manner hereafter provided, on membership of the bodies 
(hereafter referred to as “constituent b<idies”) mentioned in the names of 
those constituencies respectively. 

(3) One seat shall be filled in each of those constituencies. 

9. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a coniniei-^e and industry, 
mining or planting constituency if he is himself u qualified member of the 
constituent body, or is the nominee in that behalf of a firm, Hindu joint 
family or coqjoration which is a qualified member of that body. 

(2) For the purposes of this paragraph, a member cf a consMluent 
body shall be deemed to be a qualified member thereof if, and only if he 
or it-- 

(fi) is a subscribing member shown as such in the list of members 
and has paid all subscriptions accrued clue before the end 
of the previous financial year; and 

(b) is engaged in commerce or industry and has a place of busi¬ 

ness in the Province; and 

(c) in the case of an individual, a liian or a Hindu joint family, 

was in any one of the five financial years immediately 
preceding that in which the prescribed date falls, assessed 
to income-tax on an income of not less than five thousand 
rupees derived from commerce or industry ; and 
(tf) in the case of a corporation, has a paid up capital of not less 
than fifty thousand rupees. 

(3) For the purposes of this paragraph— 

(a) if in any financial year the partners in a firm have been 
separately assessed to income-tax on their shares of the 
income of the firm derived from commerce or industry, the 
firm shall be deemed to have been assessed to income-taxon 
that income to an amount equal to the aggregate ot the 
assessments so made on the partners in the firm for the 
time being in respect of that income of the firm; and 
(&) a firm shall be deemed to retain its identity notwithstand¬ 
ing any change in the partners therein. 

(4) In relation to the Bihar Planters Association constituency, this 
paragraph shall have effect as if the references in sub-paragraphs (2) and 
(3) thereof to commerce or industry were references to planting, and, in 
relation to the Indian Mining Association and federation constituencies, 
it shall have effect as if the said references were references to mining. 

10. (1) A firm, corporation or Hindu joint family shall be entitled to 
nominate not more than three persons for the purposes of the last preced¬ 
ing paragraph, and the names of the persons so nominated shall be inserted 
in the electoral roll as being the nominees of the firm, corporation or family 
in question, but not more than one of those persons shall be entitled ta 
vote at any election. 

(2) No person shall be nominated as aforesaid by a firm or Hindu 
joint family, unless he is a member thereof or a person who is and has 
for at least six months been authorised to sign documents in its name 
in the ordinary course of its business. 

(3) No person shall be nominated as aforesaid by a corporation 
unless he is a director, managing agent or manager thereof, or the secre- 
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tary thereof, or a person who is and has for at least six months been autho¬ 
rised to sign documents in its name in the ordinary course of its business. 

11. (1) No person shall be, or be entitled to nominate persons to be, 
included in the electoral roll of more than one of the commerce and 
industry, mining and planting constituencies. 

(2) If at a general election a person votes in more than one of the 
commerce and industry, mining and planting constituencies, his votes in all 
those constituencies shall be void. 

12. A person shall not be qualified to fill a commerce and industry, 
mining or planting seat unless he is included in the electoral roll for the 
constituency. 

Landholders' Seats. 

13. (1) The seats to be filled by representatives of landholders shall 
be filled by elections in the constituencies .specified in the table iri Part 
VIII of the Seventh Schedule to this Order. 

(2) The extent of each such constituency shall be as specified in 
the second column of that table. 

(3) One seat shall be filled in each of those constituencies. 

14. A person shall not be qualified to be included in the electoral 
roll for a landholders constituency unless he resides therein. 

15. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a landholder's constituency 
if— 

(o) in the case of the Patna Division Landholders constituency, 
the Tuhut Division Landholders constituency or the Jlhagal- 
pur Division Landholders constituency, he holds as pro¬ 
prietor or tenure-holder land in the Province for which 
he is liable to pay land revenue amounting in the aggregate 
to not less than four thousand rupees per annum, or local 
cesses amounting in the aggregate to not less than one 
thousand rupees per annum; 

(&) in the case of the Chota Nagput Division Landholders con¬ 
stituency, he holds as proprietor land in the Province for 
which he is liable to pay land revenue amounting in the 
aggregate to not less than six thousand lupees per annum 
or local ce.sses amounting in the aggregate to not less than 
five hundred rupees per annum, or holds as tenure-holder 
land in the Province for which he is liable to pay local 
cesses amounting in the aggregate to not less than seven 
hundred and fifty rupees per annum. 

(2) For the purposes of this paragraph— 

(a) only such estates and shares of estates as are held by a person 
in his own right and, .so far as they are registrable in 
registers kept under the Land Registration Act, 1876 
(Bengal Act VII of 1876), arc registered therein in his own 
name, shall be taken into account; and 
{b) if any question arises as to the amount paid by a person in 
respect of any such share of an estate, the District Officer 
of the district in which the estate is situate shall estimate 
the amount paid in respect of that share, and his decision 
shall be final. 

16. (I) A person shall not be qualified to be included in the electoral 
roll for more than one landholder’s constituency and any person who 
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would but for the provisions of this paragraph, be qualified to be included 
in more than one such roll shall be entitled to elect in which of the rolls he 
shall be included. 

(2) If at a general election a person votes in more than one land¬ 
holder’s constituency, his votes in all those constituencies shall be void. 

Labour Seats. 

17. (1) The seats to be filled by representatives of labour shall be 
filled by elections in the constituencies specified in the first column of the 
tables in Part IX of the Seventh Schedule to this Order. 

(2) One Seat shall be filled in each of those constituencies: 

Provided that— 

(а) at the first and every fourth subsequent general election no 

seat shall be filled in the Trade Union (Mining) constitu¬ 
ency ; 

(б) at the second and every fourth subsequent general election no 

seat shall be filled in the Hazaribagh Mining Labour con¬ 
stituency ; 

(c) at the third and every fourth subsequent general election no 

scat shall be filled in the Jamshedpur Factory Labour con¬ 
stituency : 

(d) at the fourth and every fourth subsequent general election no 

seat shall be filled in the Monghyr cum Jamalpur Factory 
Labour constituency, 

and casual vacancies in any seat shall be filled in the constituency in which 
the seat was filled at the last previous general election. 

(3) Of,those constituencies the Trade Union (Mining) constituency 
shall be a trade union constituency, that is to say, a constituency the 
electoral rolls for which shall, in the manner heteafter provided, be based 
on membership of certain trade unions. 

The trade unions on membership of which the electoral loll of the 
said constituency is to be based aforesaid are hereafter referred to as 
‘‘constituent trade unions”. 

(4) The remainder of the said constituencies shall be non-union 
labour constituencies and the electoral roll for each such constituency shall 
be based, in the manner hereafter provided on employment at qualifying 
factories or mines, that is to say, in the case of the two factory labour con¬ 
stituencies, a factory and in the case of the other constituency, a mine, 
being in any case a factory or mine situated in the area mentioned in rela¬ 
tion to the constituency in the second column of the second of the said 
tables. 

18. (1) A trade union shall be deemed to be a constituent trade union 
if and only if it is a recognised trade union and is certified by the Gover¬ 
nor, exercising his individual judgment, to be a mining trade union operat¬ 
ing in the Dhanbad sub-division. 

(2) A trade union shall be deemed for the purposes of this Order 
to be a recognised trade union if and only if it is certified by the Governor 
exercising his individual judgment,— 

(o) to be a bona fide trade union existing wholly or mainly for 
industrial or provident purposes; and 
(ft) to have been in existence for at least two years and to have 
been registered as a trade union for at least one year; and 
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(c) to have had throughout the financial year preceding that in 

which the certificate is given at least two hundred and 
fifty ordinary members who have paid subscriptions for the 
whole of that year; and 

(d) to have complied with anv requirements imposed by or under 

the Indian Trade Unions Act, 1926, with respect to the in¬ 
spection of its books by the registrar of trade unions and 
with respect to the audit of its accounts. 

(3) The Governor, exercising his individual judgment, shall from 
time to time reconsider the circumstances of the registered trade unions 
operating in the Province and shall revoke certificates previously issued and 
grant new certificates, as the circumstances may appear to him to require, 

(4) The Governor, exercising his individual judgment, may from 
time to time appoint a tribunal to perform the functions conferred on him 
by the foregoing provisions of this paragraph and while any such appoint¬ 
ment is in force the said provisions shall have effect as if references 
therein to the Governor were references to that tribunal. 

19. (1) A person shall not be qualified to be included in the electoral 
roll for a labour constituency unless he has lived in the Province for a 
period of not less than six months in the year ending on the prescribed 
date. 

(2) A person shall not be qualified to be included in the electoral 
roll for a labour constituency if he is employed wholly or mainly in a 
clerical, supervisory, recruiting or administrative capacity, and Acts of 
the Provincial Legislature and rules may contain provisions for defining 
the persons who are to be treated as falling within the provisions of this 
paragraph. 

(3) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for the trade union constituency if 
he— 

(a) is, and has for at least twelve months been a member, honor¬ 
ary member or official of a constituent trade union; and 
(&) is not, in the case of an ordinary member of the union, in 
arrear with his subscription thereto; 
and shall be qualified to be included in the electoral roll for a non-union 
labour constituency if on not less than one hundred and eighty days (whe¬ 
ther successive or not) in the year ending on the prescribed date he has 
worked for remuneration at a rate not greater than three hundred rupees 
per month, at one or more qualifying factories or mines: 

Provided that a person who in the said year has not worked as 
aforesaid at one qualifying factory or one qualifying mine on sufficient 
days to qualify him for inclusion in the electoral roll shall not by reason 
of his employment be included in the roll unless any prescribed require¬ 
ments are complied with as to the making of an application for his enrol¬ 
ment and as to the production of evidence of his qualification. 

20. (1) A person shall not be qualified to be included in the elec¬ 
toral roll for more than one labour constituency, and any person who 
would, but for the provisions of this paragraph, be qualified to be includ¬ 
ed in more than one such roll shall be entitled to elect in which of the 
rolls he shall be included. 

(2) If at a general election a person votes in more than one labour 
constituency, his votes in all those constituencies shall be void. 
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21. A person shall not be qualified to be chosen to fill a labour seat 
unless he either— 

(a) is entitled to vote in the choice of a member to till that seat 

or some other labour seat; or 

(b) is a member, honorary member or official oi a recognised 

trade union operating in the Province, and, in the case of 
an ordinary member of such a union, is in arrear 'vilh 
his subscription thereto. 

The University Scat. 

22. (1) The seat to be filled by a representative of Un-versities 
shall be filled by an election in a constituency to be called the Un"' . ersity 
constituency. 

(2) Subject to the provisions of this Order, a person shall be qua¬ 
lified to be included in the electoral roll tor the said constituency, if he 
has a place of residence in India and either— 

(a) is a member of the Senate or of the Syndicate of the Patna 
University; or 

(h) has been for at least seven years a graduate of that Univer¬ 
sity and was registered as such in the University register 
thi oughout the two years immediately preceding the pres¬ 
cribed date. 

(3) A person shall not be qualified to be chosen to fill the said seat 
unless he is entitled to vote in the choice of a member to fill it. 

General. 

23. For the purposes of this Part of this Order, a person shall be 
deemed to reside in an area if he ordinarily lives therein, or has his family 
dwelling therein which he occasionally occupies, or maintains therein a 
dwelling-house ready for occupation which he occasionally occupies. 

PART VIII. 

The Central Provinces and Berar. 

The Territorial Constituencies. 

1. (1) The territorial constituencies for the Province shall be those 
specified in the first column of the tables in Parts I to V of the Eighth 
Schedule to this Order, the extent thereof shall be as specified in the second 
column of those tables and the total number of seats to be filled in each of 
them shall be as specified in the third column of those tables. 

(2) The women’s constituencies specified in Part III of the said 
Schedule are constituencies specially formed under sub-paragraph (6) of 
paragraph eight of the Fifth Schedule to the Act. 

(3) In the case of the general constituencies, of the total number of 
seats to be filled in each constituency the number or seats, if any, specified 
in the fourth column of the table shall be reserved for members of the 
scheduled castes. 

(4) The Anglo-Indian and European constituencies shall be deemed 
to be rural constituencies. 

Women’s Seats. 

2. A woman shall not be qualified to be chosen to fill a seat reserved 
for women unless she is entitled to vote in the choice of a member to fill 
that seat or some other scat of the same communal description. 
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The European Seat. 

3. A person shall not be qualified to be chosen to fill the European 
seat unless he is a European entitled to vote in the choice of a member 
to fill that seat or some other seat. 

Minor Amendment of Sixth Schedule. 

4. In sub-paragraph (1) of paragraph ten of Part VIII of the Sixth 
Schedule to the Act, after the definition of “land revenue” there shall be 
inserted the following definition;— 

“municipal tax” means a tax imposed under the provisions of 
the Central Provinces Municipalities Act, 1922, or of that 
Act as applied to Berar.” 

Backward Tribes Scat. 

5. (1) The seat to be filled by a representative of backward tribes 
shall be filled by an election in the special constituency specified in the 
first and second columns of Part VI of the Eighth Schedule to this Order. 

(2) A person shall not be qualified to be included in the electoral 
roll for the said special constituency unless he is a member of a backward 
tribe, but, subject as aforesaid and subject to the provisions of this Order, 
the qualifications for inclusion in the said electoral roll shall be those 
which arc by Part VITI of the Sixth Schedule to the Act specified as the 
qualifications for inclusion in the electoral rolls for rural constituencies. 

(3) A person shall not be qualified to be chosen to fill the said seat 
unless he is a member of a backward tribe who is entitled to vote in the 
choice of a member to fill that seat or some seat in a territorial consti¬ 
tuency in the Province. 

(4) In this paragraph “backward tribe” means any of the tribes 
specified in Part IV of the Thirteenth Schedule to this Order. 

Commerce and Industry Scats. 

6. (1) The seats to be filled by representatives of commerce and 
indurstry shall be filled by elections in the constituencies specified in the 
first column of the table in Part VII of the Eighth Schedule to this Order, 
and the extent of those constituencies shall be as specified in the second 
column of that table. 

(2) One seat shall be filled in each of the said constituencies. 

7. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a commerce and industry 
constituency if he is himself qualified as hereafter provided in this para¬ 
graph or IS the nominee in that behalf of a firm, Hindu joint family or 
corporation which is so qualified. 

(2) For the purposes of this paragraph, an individual, firm, Hindu 
joint family or corporation shall be deemed to be so qualified as aforesaid 
if, and only if he or it— 

(o) is engaged in commerce or industry and has a place of 
business in the constituency; and 
(&) in the case of an individual, a firm or a Hindu joint family, 
was in any one of the five financial years immediately 
preceding that in which the prescribed date falls, assessed 
to income-tax on an income of not less than ten thousand 
rupees derived from commerce or industry; and 
(c) in the of a corporation, has a paid up capital of not less 
than fifty thousand rupees. 
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(3) For the purposes of this paragraph— 

(o) if in any financial year the partners in a firm have been 
separately assessed to income tax on their shares of the 
income of the firm derived from commerce or industry, the 
firm shall be deemed to have been assesseu to income tax 
on that income to an amount equal to the aggregate of the 
assessments so made on the partners in the firm for the 
time being in respect of that income of die firm; and 

(6) a firm shall be deemed to retain its identity notwithstanding 
any change in the partners therein. 

(4) References in sub-paragraphs (2) and (3) of this ] aragraph 
to industry shall be deemed to include references to mining. 

8. (1) A firm, corporation or Hindu joint family shall be entitled 
to nominate not more than three persons for the purposes of the last 
preceding paragraph, and the names of the persons so nominated shall be 
inserted in the electoral roll as being the nominees of the firm, corporation 
or family in question, but not more than one of those persons shall be 
entitled to vote at any election. 

(2) No person shall be nominated as aforesaid by a firm or Hindu 
joint family, unless he is a member thereof or a person who is and has for 
at least six months been authorised to sign documents in its name in the 
ordinary course of its business. 

(3) No person shall be nominated as aforesaid by a corporation 
unless he is a director, manging agent or manager thereof, or the secretary 
thereof, or a person who is and has for at least six months been authorised 
to sign documents in its name in the ordinary course of its business. 

9. (1) No person shall be, or be entitled to nominate persons to be 
included in the electoral roll of more than one commerce and industry 
constituency. 

(2) If at a general election a person votes in more than one com¬ 
merce and industry constituency, his votes in all those costituencies shall 
be void. 

10. A person shall not be qualified to be chosen to fill a commerce 
and industry seat unless he is included in the electoral roll for the consti¬ 
tuency. 

Landholders’ Seats. 

11. (1) The seats to be filled by representatives of landholders shall 
be filled by elections in the constituencies specified in the table in Part VIII 
of the Eighth Schedule to this Order. 

(2) The extent of each such constituency shall be as specified in 
the second column of that table. 

(3) One seat shall be filled in each of those constituencies. 

12. A person shall not be qualified to be included in the electoral 
roll for a landholder’s constituency unless he has a place of residence in 
the constituency. 

13. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the Northern Landholders’ 
constituency or the Southern Landholders’ constituency if he either— 

(o) is the holder of a hereditary title recognised by the Govern¬ 
ment of India and holds in proprietary right agricultural 
land in the constituency; or 
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(^?) is the owener of an estate in the constituency; or 
(c) holds in proprietary right land in the constituency of which 
the assessed or assessable land revenue or kamil-jama Is 
not less than three thousand rupees per annum ; 
and shall be qualified to be included in the electoral roll for the Berar 
landholders' constituency if he either— 

(а) is the holder of a hereditary title recognised by the Go¬ 

vernment of India and holds agricultural land in the consti¬ 
tuency in other than tenancy right; or 

(б) is a Jagirdar, Palampatdar, Izardar, Inamdar, registered 

deshmukh or registered deshpandia, holding in other than 
tdhancy right land in the constituency, the assessed or 
assessable land revenue of which is not less than five 
hundred rupees per annum; or 

(c) holds in other than tenancy right land in the constituency 
of which the assessed or assessable land revenue is not less thon one 
thousand rupees per annum. 

(2) Sub-paragraph (2) of paragraph ten of Part VllI of the 
Sixth Schedule to the Act shall apply for the pui pose of determining 
whether a person holds land in other than tenancy right. 

14. (1) A per .son shall not be qualified to be included in the 
electoral roll for more than one landholder's constituency and any person 
who would, but for the provisions of this paragraph.be qualified to be 
included in more than one such roll shall be entitled to elect in which of 
the rolls he shall be included. 

(2) If at a general election a person votes in more than one land¬ 
holder's constituency, his votes in all those constituencies shall be void. 

Labour Seats. 

15. (1) The seats to be filled by representatives, of labour shall be 
filled by elections in the constituencies specified in the first column of the 
tables in Part IX of the Eighth Schedule to this Order. 

(2) One scat shall be filled in each of those constituencies. 

(3) Of those constituencies the Trade Union labour constituency 
shall be a trade union constituency,that is to say, a constituency the elec¬ 
toral rolls for which shall, in the manner hereafter provided, be based on 
membership of certain trade unions. 

The trade unions or membership of which the electoral roll of the 
said constituency is to be based as aforesaid are hereafter referred to as 
“constituent trade unions”. 

(4) The other labour constituency shall be a non-union labour con¬ 
stituency and the electoral roll therefor shall be based, in the manner here¬ 
after provided on employment at qualifying factories, that is to say, 
factories situated in the area mentioned in relation to the constituency in 
the second column of the second of the said tables. 

16. (1) A trade union shall be deemed to be a constituent trade 
union if and only if it is a recognised trade union and is certified by the 
Governor, exercising his individual judgment, to be a trade union operat¬ 
ing in the Nagpur Municipality. 

(2) A trade union shall be deemed for the purposes of this Order 
to be a recognised trade union if and only if it is certified by the Governor, 
exercising his individual judgment,— 
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(o) to be a bona fide trade union existing wholly or mainly for 
industrial or provident purposes; and 

(6) to have been in existence for at least two years and to have 
been registered as a trade union for at least one year; and 

(c) to have had throughout the financial year i receding that in 

which the certificate is given at least two hundred and fifty 
ordinary members who have paid sub-?criptions for the 
whole of that year; and 

(d) to have complied with any requirements imposed by or under 

the Indian Trade Unions Act, 1926, with respect to the 
inspection of its books by the legistrarof ^rade unions and 
with respect to the audit of its accounts. 

(3) The Governor, exercising his individual judgment, shall from 
time to time reconsider the circumstances of the registered trade unions 
operating in the Province and shall revoke certificates previously issued and 
grant new certificates, as the circumstances may appeal to him to require. 

(4) The Governor, exercising his individual judgment, may from 
time to time appoint a tribunal to perform the functions conferred on him 
by the foregoing provisions of this paragraph and while any such appoint¬ 
ment is in force the said provisions shall have effect as if references there¬ 
in to the Governor were references to that tribunal. 

17. (1) A person shall not be qualified to be included in the electoral 

roll for a labour constituency unless he has lived in the Province for a 
period of not less than six months in the year ending on the prescribed 
date, 

(2) A person shall not be qualified to be included in the electoral 
roll for a labour constituency if he is employed wholly or mainly in a 
clerical, supervisory, recruiting or administrative capacity, and Acts of the 
Provincial Legislature and rules may contain provisions for defining the 
persons who are to be treated as falling within the provisions of this 
paragraph. 

(3) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for the trade union constituency if 
he— 

(o) is, and has for at least twelve months been, a member, 
honorary member or official of a constituent trade union; 
and 

(b) is not, in the case of an ordinary member of the union, in 

arrear with his subscription thereto; and 

(c) has lived in the Nagpur municipality for at least six months 

during the year ending on the prescribed date ; 

and shall be qualified to be included in the electoral roll for the non¬ 
union labour constituency if on not less than one hundred and eighty days 
(whether successive or not) in the year ending on the prescribed date he 
has worked for remuneration at a rate not greater than three hundred 
rupees per month, at one or more qualifying factories: 

Provided that a person who in the said year has not worked as 
aforesaid at one qualifying factory on sufficient days to qualify him for 
inclusion in the electoral roll shall not by reason of his employment be in¬ 
cluded in the roll unless any prescribed requirements are complied with as 
to the making of an application for his enrolment and as to the production 
of evidence of his qualification. 
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18: (1) A person shall not be qualified to be included in the electoral 
roll for more than one labour constituency, and any person who would but 
for the provisions of this paragraph be qualified to be included in more 
than one such roll shall be entitled to elect in which of the rolls he shall 
be included. 

(2) If at a general election a person voles in more than one labour 
constituency, his votes in all those constituencies shall be void. 

19. A person shall not be qualified to be chosen to fill a labour seat 
unless he either— 

(a) is entitled to vote in the choice of a member to fill that seat 
or the other labour seat, or 

(h) is a member, honorary member or official of a recognised 
trade union operating in the Province and, in the case of an 
ordinary member of such a union, is not in arrear with his 
subscription thereto. 

The University Seat. 

20. (1) The seat to be filled by a representative of Universities shall 
be filled by an election in a constituency to be called the University consti¬ 
tuency. 

(2) Subject to the provisions ot this Order, a person shall be quali¬ 
fied to be included in the electoral roll for the said constituency, if he has 
a place of residence in India and either— 

(o) is a member of the Court of the Nagpur University; or 

(d) has been for at least seven years a graduate of that Univer¬ 
sity and was registered as such in the University Register 
throughout the two years immediately preceding the pres¬ 
cribed date. 

(3) A person shall not be qualified to be chosen to fill the said seat 
unless he is entitled to vote in the choice of a member to fill it. 

General. 

21. For the purpose of this Part of this Order, a person shall be 
deemed to have a place of residence in an area if, and only if, he either— 

(a) has actually dwelt in a house within the asea for not less 
than one hundred and eighty days in the aggregate during 
the previous financial year; or 

(h) has maintained a house within the area for an aggregate 
period of not less than one hundred and eighty days during 
that year as a dwelling for himself in charge of his depen¬ 
dants or servants and has visited that house during that 
year. 

Part IX. 

Assam. 

The Territorial Constituencies. 

1. (1) The territorial constituencies for the Province shall be 

those specified in the first column of the tables in Parts I to V of the 
Ninth Schedule to this Order, the extent thereof shall be as specified in the 
second column of those tables and the total number of seals to be filled in 
each of them shall be as specified in the third column of those tables. 

(2) The Women’s (shillong) constituency mentioned in Part III of 
the said Schedule is a constituency specially formed under sub-paragraph 
(6) of paragraph eight of the Fifth Schedule to the Act. 
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(3) In the case of the general constituencies, of the tota* number 
of seats to be filled in each constituency the number of the Seats, if any, 
specified in the fourth column of the table shall be reserved for members 
of the scheduled castes. 


The Women's .<eat. 

2. A woman shall not be qualified to be '-hosjn to rill tho seat rc'serv- 
ed for women unless she is entitled to vote in the choice of a mi ii her to 
fill some seat. 

The buropean Seai 

3. A person shall not be qualified t'* be chosen to fill the Kiu pcan 
seat unless he is a European entitled to ' ote in the choice of a member to 
fill that seat or some other seat. 

The Indian Christian It eat, 

4. A person shall not be qualified to be chosen to fill the Indian Chris¬ 
tian seat unless he is an Indian Christian entitled to vote in the choice of 
a member to fill that seat or some other seat. 

Minor Amendinenl of Part IX of Sixth Schedule. 

5 Sub-paragraph (b) of paragraph nine of Part IX of the Sixth 
Schedule to the Act shall cease to have effect and at the end of that para¬ 
graph there shall be insierted the following paragraph— 

‘^Special Provisions as to Shillong. 

9a. In the case of any territorial constituency comprising any part 
of Shillong, any reference in this Part of this Schedule to ‘the constitu¬ 
ency" shall be construed as including a reference to so much of the areas 
under the jurisdiction of the Shillong Municipal Board and the Shillong 
Cantonment Authority as is not part of British India, and any reference to 
municipal or cantonment rates or taxes shall be construed as including a 
reference to any such rates or taxes assessed by or paid to that Board or 
that Authority in the exercise of any jurisdiction exercised by them in 
relation to areas outside British India." 

Backzcard Areas and Tribes Seats. 

8. (1) The seats to be filled by representatives of backward areas 

and backward tribes shall be filled by elections in the special constituencies 
specified in the first column of the tables in Parts VI and VII of the 
Ninth Schedule to this Order and the extent of those constituencies shall 
be as specified in the second column of those tables. 

(2) One scat shall be filled in each of those constituencies. 

7. (1) A person shall not be qualified to be included in the electoral 

roll for any of the Backward Tribal (Plains) Constituencies unless he is a 
member of a backward tribe, but, subject as aforesaid and subject to the 
provisions of this Order, the qualifications for inclusion in the said electo¬ 
ral rolls shall be those which are by Part IX of the Sixth Schedule to the 
Act specified as the qualifications for inclusion in the electoral rolls for 
general constituencies. 

(2) A person shall not be qualified to be chosen to fill a seat in any 
constituency mentioned in this paragraph unless he is a member of a back¬ 
ward tribe who is entitled to vote in the choice of a member to fill that 
seat or some other seat. 

L 
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(3) In this paragraph “backward tribes” means one of the tribes or 
communities specified in Part V of the Thirteenth Schedule to this Order. 

8. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the Garo Hills (North) 
constituency or the Garo Hills (South) constituency if he is a nokma in 
the constituency who is recognised as such by the Government. 

(2) A person shall not be qualified to be chosen to fill a seat in 
either of the said constituencies unless he has a place of residence in one 
or other of them. 

9. (1) A person shall not be qualified to be included in the electoral 
roll for the Shillong constituency orthe Jowai constituency if he is entitled 
to be included in the electoral roll for any territorial constituency other 
than the women’s constituency. 

(2) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for either of the said constituencies 
if he has a place of residence in the constituency and either-— 

(a) he has in the previous financial year been assessed to income 
tax, or to house tax, or to an aggregate amount of not less 
than two rupees in respect of municipal or cantonment rates 
or taxes in the constituency, or would have been so asses¬ 
sed to house tax had he not been exempt therefrom by an 
order of a competent authority; or 

(/?) he has passed the Middle School Leaving Certificate Exami¬ 
nation, or any examination prescribed as equivalent there¬ 
to; or 

(c) he is a retired, pensioned or discharged officer, noncommis¬ 
sioned officer, soldier or man of His Majesty’s regular 
military forces, of the Assam Rifles or of a British Indian 
police force, not being an officer, non-commissioned officer, 
soldier or man who was discharged or dismissed for dis¬ 
ciplinary reasons; or 

(<f) in the case of a woman, she is the pensioned widow or 
pensioned mother of a person who was a non-commissioned 
officer, soldier or man of His Majesty’s regular military 
forces, of the Assam Rifles or of a British Indian police 
force. 

(3) Subject as aforesaid, a person shall also be qualified to be in¬ 
cluded in the electoral roll for the Shillong constituency if he is the owner 
of land in any British village of the Shillong sub-division outside the Shil¬ 
long municipality and cantonment the land revenue on which has been 
assessed, or is assessable, at not less than two rupees eight annas per 
annum. 

(4) A Khasi or Synteng (Pnar) woman who is qualified to be in¬ 
cluded in the electoral roll for either of the said constituencies may, if she 
thinks fit, nominate one man to be included in the electoral roll for that 
constituency in her stead, and any man so nominated shall be included 
accordingly. 

Except within the Shillong municipality and cantonment and the 
area in which the Shillong Municipal Board and the Shillong Cantonment 
Authority exercise jurisdiction the same man may be nominated by more 
than one woman and notwithstanding anything in Part I of this Order may, 
in respect of each nomination, be separately entered in the roll and exercise 
a separate right to vote. 
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(5) A person shall not be qualified to be chosen to fill a seat in 
either of the said constituencies unless he is entitled to vote in the choice 
of a member to fill one or other of those seats. 

(6) Paragraph 9A of Part IX of the Sixth Schedule to th<: Act 
shall apply in relation to the Shillong constituency as it a'-plies in relation 
to territorial constituencies. 

10. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the Mikir Kills constituency 
if he is a village headman of a village in the constituency who i.s recognis¬ 
ed as such by the Government. 

(2) A person shall not be qualified to be chosen to fill a .-eat in the 
said constituency unless he has a place of residence in the constituency. 
Commerce and Industry, and Planting Scats. 

11. (1) Of the seats to be filled by representatives of the interests of 
Commerce and Industry, and Planting— 

(o) seven shall be filled by rcpresental-ves of Eurpoean planting; 

(6) two shall be filled by representatives of Indian planting; 

(c) one shall be filled by a representative of European Commerce 
and Industry; 

(rf) one shall be filled by representative of Indian Commerce 
and Industry. 

(2) The said seats shall be filled by elections in the constituencies 
mentioned in the first column of the tables in Parts VUI and IX of the 
Ninth Schedule to this Order, and the extent of those constituencies and 
the number of seats to be filled in them respectively, shall be as specified 
in the second and third columns of those tables. 

12. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll— 

(o) for the European Planting Constituency, if he is the super¬ 
intendent or manager of, or an engineer or medical officer 
employed on, any tea estate in the constituency which is 
under European control; 

(6) for either of the Indian Planting Constituencies, if he is the 
superintendent or manager of, or an engineer or medical 
officer employed on, any tea estate in the constituency in 
question which is not under European control. 

(2) Notwithstanding anything in the last foregoing sub-paragraph 
but subject to the other provisions of this Order, where a tea estate is 
owned otherwise than by a corporation, the proprietor of the estate, or, 
where there are several co-proprietors, a co-pioprietor nominated in that 
behalf by co-proprietors owning more than half the proprietary interests 
in the estate, shall be entitled, on making application within the prescribed 
time and in the prescribed manner, to be included in the electoral roll for 
the appropriate planting constituency in lieu of the superintendent or 
manager of the estate: 

Provided that no proprietor or co-proprietor shall so be included 
in an electoral roll, unless he has a place of residence in the Province. 

(3) Tea estates with less than seventy-five acres of tea under actual 
cultivation shall be left out of account for the purposes of this paragraph, 
and references therein to tea estates shall be construed accordingly. 

13. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the European commerce and 
industry constituency if either— 
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(a) he is a European and carries on business in the constituency 
on his own account and not in partnership with any other 
person and was in any one of the five financial years 
preceding that in which the prescribed date falls assessed 
to income tax on an income derived from commerce or 
industry of not less than ten thousand rupees; or 
(Z>) he is nominated in that behalf by a firm under European con¬ 
trol carrying on business in the constituency which in any 
one of the said years was so assessed to income-tax; or 
(c) he is the nominee in that behalf of a qualified company. 

(2) In this paragraph “qualified company” means a company in¬ 
corporated by or under the law of any part of Ilis Majesty’s Dominions 
which— 

(а) is under European control; 

(б) is not principally engaged in the tea industry; 

(r) has a place of business in the constituency; 

((/) has a paid up capital of not less than one lakh of rupees; and 
(e) has in the constituency capital assets, other than money, to 
the value of at least twenty-five thousand rupees. 

14. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the Indian commerce 
and industry constituency if either— 

(a) he carries on business in the constituency on his own account 

and not in partnership with any other person and was in 
any one of the five years preceding that in which the pres¬ 
cribed date falls assessed to income tax on an income 
derived from commerce or industry of not less than ten 
thousand rupees; 

(b) he is nominated in that behalf by a firm not under European 

control or a Hindu joint family being a firm or family 
carrying on business in the constituency which was in any 
one of the said years so assessed to income-tax; 

(c) he is, or is nominated in that behalf by, the owner of a fac¬ 

tory not under European control which is situate in the 
constituency and is subject to the provisions of the Indian 
Factories Act, 1934, not being a tea factory; or 

(d) he is nominated in that behalf by a qualified company. 

(2) In this paragraph "qualified company” means a company incor¬ 
porated under the Indian Companies Act, 1913, which is not under Euro¬ 
pean control and is not principally engaged in the tea industry and either— 
(o) has a paid-up capital of not less than fifty thousand rupees, 
has its registered office in Assam and is duly registered in 
the office of the Registrar of Companies at Shillong; or 
(b) has a paid-up capital of not less than one lakh of rupees and 
has in the constituency capital assets, not including money, 
to the value of not less than twenty-five thousand rupees. 

15. (1) A firm, company or Hindu joint family shall be entitled to 
nominate not more than three persons for the purposes of the two last 
preceding paragraphs, and the names of the persons so nominated shall be 
inserted in the electoral roll as being the nominees of the firm, company 
or family in question, but not more than one of those persons shall be. 
entitled to vote at any election. 
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(2) No person shall be nominated as aforesaid by a firm or 
Hindu joint family, unless he is member thereof or a person who is and 
has for at least six months been authorised to sign documents in its 
name in the ordinary course of its business. 

(3) No person shall be nominated as aforesaid by a i^ompany unless 
he is a director, managing agent or manager thereof, or the secretary 
thereof, or a person who is and has for at least six mt nths been autho¬ 
rised to sign documents in its name in the ordinary course of its business. 

16. (1) A person shall not be qualified to be included in the electoral 
roll for more than one planting constituency, and any person who would, 
but for the provisions of this paragraph, be qualified to be hicb ded in 
more than one such roll shall be entitled to elect in which of the rolls he 
shall be included. 

(2) If at a general election a person votes in more than one such 
constituency, his votes in all those constituencies shall be void. 

17. A person shall not be qualified to bo chosen to fill a planting 
seat, or a commerce and industry seat, unless he is included in the elec¬ 
toral roll for the coiislituencj. 

18. Acts of the Provincial Legislature or rules may contain provi¬ 
sions for defining the estates, companies and firms which are to be 
treated as being under liuropean control or not under European control 
for the purposes of this Part of this Order. 

Labour seats, 

19. (1) The seats to be filled by representatives of labour shall be 
filled by elections in the constituencies specified in the first column of the 
tables in Part X of the Ninth Schedule to this Order. 

(2) In the second column of the said tables are ppecified, in relation 
to each constituency, the tea gardens (hereafter referred to as “qualifying 
tea gardens") on employment in which the electoral roll for the consti¬ 
tuency is, in the manner hereafter provided, to be based. 

(3) References in those tables to gardens within a specified radius 
from any point or within a specified area include gardens the greater part 
of which is within that radius from that point or within that area. 

20. (1) At the first and every third subsequent general election, one 
of the said seats shall be filled in each of the following constituencies, that 
is to say, the Doom Dooma constituency, the Jorhat constituency, the 
Thakurbari constituency and the Silchar constituency. 

(2) At the second and every third subsequent general election, one 
of the said seats shall be filled in each of the following constituencies, 
that is to say, the Tinsukhia constituency, the Nazira constituency, the 
Biswanath constituency, and the Srimangal constituency. 

(3) At the third and every third subsequent general election, one 
of the said seats shall be filled in each of the remaining labour consti¬ 
tuencies. 

(4) Casual vacancies in any of the said seats shall be filled in 
the constituency in which the seat was filled at the last preceding general 
election. 

21. (1) Subject to the provisions of this Order, a person shall be 
quaified to be included in the electoral roll for any of the said consti¬ 
tuencies, if he has, during the year ending on the prescribed date, worked 
as a permanent employee in one or more qualifying tea gardens on not 
less than one hundred and eighty days: 
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Provided that a person who in the said year has not worked as 
aforesaid in one tea garden on sufficient days to qualify him for inclusion 
in the electoral roll shall not be included in the roll unless any prescribed 
requirements are complied with as to the making of an application for 
his enrolment and as to the production of evidence of his qualification. 

(2) A person shall not be deemed to be working as a permanent 
employee in a tea garden on any day unlesss he is living either within the 
boundary of the garden or on land provided for that purpose by the 
owners thereof. 

22. (1) A person shall not be qualified to be chosen to fill any of 
the said seats, unless either— 

(a) he is a member of a qualifying tribe or caste and is entitled 

to vote in the choice of a member to fill some seat in the 
Province; or 

(b) he is a member of one of the qualifying tribes or castes 

comprised in Group I and is entitled to vote in the choice 
of a member to fill some seat in the Legislative Assembly 
of Bengal; 

(f) he is a member of one of the qualifying tribes or castes 
comprised in Group II and is entitled to vote in the choice 
of a member to fill some seat in the Legislative Assembly 
of Bihar; or 

(d) he is a member of one of the qualifying tribes or castes 
comprised in Group III and is entitled to vote in the choice 
of a member to fill some seat in the Legislative Assembly 
of Orissa. 

(2) In this paragraph "qualifying tribal caste” means a tribal caste 
belonging to any of the follwing groups, that is to say,— 

Group I.—Bauri, Bhuyia, Bhuttiya, Ghasi, Lepcha, Nepali, 
Paharia, Santal, Sikkimese: 

Group II.—Ahir, Asor, Baun, Bhogta, Bhuiya, Ghasi, Gond, Ho, 
Kharia, Kherwar, Lohar, Mahali, Munda, Malpaharia, 
Santal, Sauria, Turi: 

Group III.—Barhi, Bhuyia, Ganda, Golla, Gonda, Kewat, Khond, 
Lohar, Munda, Oraon, Pan, Santal, Savara. 

General. 

23. For the purposes of this Part of this Order, a person shall be 
deemed to have a place of residence in an area, if he ordinarily lives 
therein or has his family dwelling place therein and occasionally oc¬ 
cupies it. 

PART X. 

The North West Frontier Province. 

The Territorial Constituencies. 

1. The territorial constituencies for the Province shall be those 
specified in the first column of the tables in Parts I to III of the Tenth 
Schedule to this Order, the extent thereof shall be as specified in the 
second column of those tables and the number of seats to be filled in 
each of them shall be as specified in the third column of those tables. 

Landholders’ Seats. 

2. (1) The seats to be filled by representatives of landholders shall 
be filled by elections in the constituencies specified in the table in Part IV 
of the Tenth Schedule to this Order. 
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(2) The extent of each such constituency shall be as specified in 
the second column of that table. 

(3) One seat shall be filled in each of those constituencies. 

3. A person shall not be qualified to be included in thf* electoral roll 
for a landholder’s constituency unless he is resident in the . oiistituency. 

4. Subject to the provisions of this Order, a person shall be qualified 
to be included in the electoral roll for a landholders' constituency if 

(o) is the owner of land in the Province assessed to land 
revenue of not less than two hundred and tift> rupees 
per annum; or 

(6) is the assignee of land revenue in the Province amounting 
to not less than two hundred and fifty rupees per annum ; 
or 

(c) is the recipient of a Muajib, Inam, barat or pension 
sanctioned by orders passed in settlement opeiations 
amounting to not less than two hundred and fifty rupees 
per annum ; or 

(</) in the case of the Peshawar Landholders constituency, owns 
in the Province not less than two hundred acres of ir¬ 
rigated land or not less than four hundred acres of unir- 
rigated land: 

Provided that for the purposes of this paragraph a person shall be 
deemed to own at least two hundred acres of irrigated land if he owns 
irrigated and umrrigated land and the sum of the area of that irrigated 
land and half the area of that unirrigated land is not less than two 
hundred acres. 

5. (1) A person shall not be qualified to be included in the electoral 
roll for more than one landholder’s constituency, and any person who 
would, but for the provisions of this paragraph, be qualified to be included 
in more than one such roll shall be entitled to elect in which of the rolls he 
shall be included. 

(2) If at a general election a person votes in more than one land¬ 
holder’s constituency, his votes in all those constituencies shall be void. 

General. 

6. For the purposes of this Part of this Order, proof that a person or, 
in the case of a woman, her husband, owns a family dwelling-house, or a 
share in a family dwelling-house, in an area and that that house has not, 
during the twelve months preceding the prescribed date, been let on rent 
either in whole or in part shall be sufficient evidence that that person is 
resident in the area. 

Part XI. 

Orissa. 

The Territorial Constituencies. 

1. (1) The territorial constituencies for the Province shall be those 
specified in the first colum of the tables in Parts I to IV of the Eleventh 
Schedule to this Order, the extent thereof shall be as specified in the 
second colum of those tables and the total number of seats to be filled in 
each of them shall be as specified in the third colum of those tables. 

(2) The women’s constituencies specified in Part III of the said 
Schedule are constituencies specially formed under sub-paragraph {b) of 
paragraph eight of the Fifth Schedule to the Act. 
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(3) In the case of general constituencies, of the total number of 
seats to be filled in each constituency the number of the seats, if any, 
specified in the fourth colum of the table shall be reserved for members of 
the scheduled castes. 

(4) At a poll in the Berhampur General Constituency or the Sambal- 
pur Sadr General Constituency no person shall have more than one vote. 

Women’s Seats. 

2. A woman shall not be qualified to be chosen to fill a seat reserved 
for women unless she is entitled to vote in the choice of a member to fill 
that seat or some other seat in a territorial constituency. 

The Indian Christian Seat. 

3. A person shall not be qualified to be chosen to fill the Indian Chris¬ 
tian seat unless he is an Indian Christian entitled to vote in the choice of a 
member to fill that seat or some other seat in a territorial constituency. 

Minor Amendment of Sixth Schedule. 

4. In Part XI of the Sixth Schedule to the Act, references to the 
Vizagapatam district, the sub-division of Angul and Khondmals sub-divi¬ 
sion shall be construed as references to the Koraput district, the Angul 
district and the Khondmals district re.spectively. 

Representation of hackzmrd tribes. 

5. (1) Of the seats to be filled in the Sambalpur Sadr general 
constituency one shall be reserved for a representative of backward tribes. 

(2) A person .shall not be qualified to be chosen to fill the said seat 
unless he is a member of a backward tribe who is entitled to vote in the 
choice of a member to fill that seat or some general seat. 

(3) A person shall be deemed to be a member of a backward tribe 
if and only if he satisfies the conditions specified in Part VI of the 
Thirteenth .Schedule to this Order. 

6. The four other seats to be filled by representatives of backward 
areas or backward tribes shall be filled by persons nominated by the Gov¬ 
ernor in his discretion. 

Special qualifications for Scheduled Castes. 

7. (1) In sub-paragraph (o) of paragraph six of Part XI of the 
Sixth Schedule to the Act (which confers a qualfication to vole on persons 
assessed to chaukidari tax of not less than nine annas) after the words “of 
not less than nine annas" there shall be inserted the words “or, in the case 
of a member of the scheduled castes, of not less than six annas”. 

(2) In paragraph eight of the said Part of the said Schedule (which 
relates to the qualifications for constituencies in the Ganjam, Koraput and 
Khondmals districts) after sub-paragraph (o) there shall be inserted the 
following sub-paragraph:— 

“(/j) if he is a member of the scheduled castes and is a village 
servant, whether hereditary or not; or” 
and sub-paragraph (6) shall be re-lettered “(c)” 

The Commerce and Industry Seat. 

8. The seat to be filled by a representative of commerce and industry 
shall be filled by an election in the constituency specified in the first 
column of the table in Part V of the Eleventh Schedule to this Order. 

9. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the said constituency if he 
is himself qualified as hereafter provided in this paragraph or is the nomi¬ 
nee in that behalf of a firm, Hindu joint family or corporation which is so 
qualified. 
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(2) For the purposes of this paragraph an individual, firm, Hindu 
joint family or corporation shall be deemed to be so qualified as aforesaid 
if, and only if he or it— 

(o) is engaged in commerce or industry and has a place of busi¬ 
ness in the Province; and 

(b) in the case of an individual, a firm or a Hindu joint family, 
was in any one of the five financial years immediately pre¬ 
ceding that in which the prescribed date falls, assessed to 
income-tax on an income of not less than five thousand 
rupees derived from commerce or industry; and 
(f) in the case of a corporation, has a paid up capital of nut less 
than fifty thousand rupees. 

(3) For the purposes of this paragraph— 

(o) if in any financial year the partners in a firm have been 
separately assessed to income-tax on their shares of the in¬ 
come of the firm derived from commerce or industry, the 
firm shall be deemed to have been assessed to income-tax 
on that income to an amount equal to the aggregate of the 
assessments so made on the partners in the firm for the 
time being in respect of that income of the firm , and 
(b) ^ firm shall be deemed to retain its identity notwithstanding 
any change in the partners therein. 

10. (1) A firm, corporation or Hindu joint family shall be entitled 
to nominate not more than three persons for the purposes of the last pre¬ 
ceding paragraph, and the names of the persons so nominated shall be in¬ 
serted in the electoral roll as being the nominees of the firm, corporation 
or family in question, but not more than one of those persons shall be 
entitled to vote at any election. 

(2) No person shall be nominated as aforesaid by a firm or Hindu 
joint family, unless he is a member thereof or a person who is and has for 
at least six months been authorised to sign documents in its name in the 
ordinary course of its business. 

(.3) No person shall be nominated as aforesaid by a corporation un¬ 
less he is a director, managing agent or manager thereof, or the secretary 
thereof, or a person who is and has for at least six months been authoris¬ 
ed to sign documents in its name in the ordinary course of its business. 

11. A person shall not be qualified to be chosen to fill the commerce 
and industry seat unless he is included in the electoral roll for the consti¬ 
tuency. 

Landholders’ Seats. 

12. (1) The seats to be filled by representatives of landholders shall 
be filled by elections in the constituencies specified in the table in Part VI 
of the Eleventh Schedule to this Order. 

(2) The extent of each such constituency shall be as specified in the 
second column of that table. 

(3) One seat shall be filled in each of those constituencies. 

13. A person shall not be qualified to be included in the electoral roll 
for a landholder's constituency unless he is resident in the constituency. 

14. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a landholder’s constituency 
if he— 

M 
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(a) holds as proprietor land in the Province for which he is- 

liable to pay land revenue amounting to not less than three 
thousand rupees per annum; or 

(b) holds as proprietor, tenure-holder or sub-proprietor land in 

the Province for which he is liable to pay local, land or 
village cess amounting to not less than five hundred rupees 
per annum; or 

(c) is the proprietor of an estate in the Province which is by 

custom impartible and descends in accordance with the law 
of primogeniture. 

(2) For the purposes of this paragraph— 

(a) only such estates and shares of estates shall be taken into 
account as are held by a person as proprietor in his own 
right and, so far as they are rcgisterablc in registers kept 
under the law relating to the registration of land in force 
in the area in which they are situated, are registered there¬ 
in in his own name; and 

(&) if any question arises as to the amount paid by a person in 
respect of any such share of an estate, the District Officer 
of the district in which the estate is situate shall estimate 
the amount paid in respect of that share and his decision 
shall be final. 

15. (1) A person shall not be qualified to be included in the electoral 
roll for more than one landholder’s constituency, and any person who 
would, but for the provisions of this paragraph, be qualified to be included 
in more than one such roll shall be entitled to elect in which of the rolls he 
shall be included. 

(2) If at a general election a person votes in more than one land¬ 
holder's constituency, his votes in all those constituencies shall be void. 

The Labour Seat. 

16. (1) The seat to be filled by a representative of labour shall be 
filled by an election in the constituency specified in the first column of the 
table in Part Vll of the Flleventh Schedule to this Order. 

(2) A person shall not be qualified to be included in the electoral 
roll for the said constituency unless he has lived in the Province for a 
period of not less than six months in the year ending on the prescribed 
date. 

(3) A person shall not be qualified to be included in the electoral 
roll for the said constituency if he is employed wholly or mainly in a cleri¬ 
cal, supervisory, recruiting or administrative capacity, and Acts of the 
Provincial Legislature or rules may contain provisions for defining the 
persons who are to be treated as falling within the provisions of this 
paragraph. 

(4) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for the said constituency if he— 

(a) is, and has for at least twelve months been, a member, hono¬ 
rary member or official of a recognized trade union opera¬ 
ting in the Province; or 

(fc) has on not less than one hundred and eighty days (whether 
successive or not) in the year ending on the prescribed date worked for 
remuneration at a rate not greater than three hundred rupees per month, 
at one or more factories or mines in the Province: 
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Provided that a person who in the said year has not worked as 
aforesaid at one factory or one mine on sufficient days to qualify him for 
inclusion in the electoral roll shall not by reason of his employment be in¬ 
cluded in the roll unless any prescribed requirements are complied with as 
to the making of an application for his enrolment and as t. the production 
of evidence of his qualification. 

(5) A person shall not be qualified to be chosen ir- fill the said seat 
unless he is entitled to vote in the choice of a membei to iill that seat. 

17. (1) A trade union shall be deemed to be a recognised tiade 
union if and only if it is certified by the Governor, exercising his indivi¬ 
dual judgment—- 

(fl) to be a hona fide trade union existing wholly or mainly foi 
industrial or provident purposes : and 

(&) to have been in existence for at leas' two jears and to have 
been registered as a tiade union for at least one year; and 

(c) to have had throughout the financial year preceding that in 

which the certificate is given at least two hundred and fifty 
ordinary members who have paid subscriptions for the 
whole of that year; and 

(d) to have complied with any requirements imposed by or under 

the Indian Trade Unions Act, 1926, with respect to the 
inspection of its books by the registrar of trade unions and 
with respect to the audit of its accounts. 

(2) The Governor, exercising his individual judgment, shall from 
time to time reconsider the circumstances of the registered trade unions 
operating in the Province and shall revoke certificates previously issued 
and grant new certificates, as the circumstances mey appear to him to 
require. 

(3) The Governor, exercising his individual judgment, may from 
time to time appoint a tribunal to perform the functions conferred on him 
by the foregoing provisions of this paragraph and while any such appoint¬ 
ment is in force the said provisions shall have effect as if references there¬ 
in to the Governor were references to that tribunal. 

General. 

18. For the purposes of this Part of this Order, a person shall be 
deemed to be resident within an area if he ordinarily lives therein, or has 
his family dwelling therein which he occasionally occupies, or maintains 
therein a dwelling-house ready for occupation which he occasionally 
occupies. 

Part XII. 

Sind. 

The Territorial Constituencies. 

1. (1) The territorial constituencies for the Province shall be those 
specified in the first column of the tables in Parts I to IV of the Twelfth 
Schedule to this Order, the extent thereof shall be as specified in the 
second column of those tables and the number of seats to be filled in each 
of them shall be as specified in the third column of those tables. 

(2) The women’s constituencies specified in Part III of the said 
Schedule are constituencies specially formed under sub-paragraph (ft) of 
paragraph eight of the Fifth Schedule to the Act. 
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Women’s Seats. 

2. Notwithstanding anything in paragraph one of Part XII of the 
Sixth Schedule to the Act, a person shall not be qualified to be included in 
the electoral roll for a constituency specially formed for the election of 
persons to fill the seats reserved for women unless he has for a period of 
not less than one hundred and eighty da 3 'S in the previous financial year 
resided in a house in the constituency. 

3. No man shall be included in the electoral roll for, or be entitled to 
vote at any election in, the Muhammadan constituency specially formed for 
the election of persons to fill the seat reserved for Muhammadan women. 

4. A woman shall not be qualified to be chosen to fill a scat reserved 
for women unless she is entitled to vole in the choice of a member to fill 
that scat, or some other seat of the same communal description. 

European Seats. 

5. A person shall not be qualified to be chosen to fill a European seat 
unless he is a European entitled to vote in the choice of a member to fill 
that seat or some other seal. 

Minor Amendment of Part XU of Sixth Schedule. 

6. In sub-paragraph (f>) of paragraph three of Part XII of the Sixth 
Schedule to the Act, after the words “cultivates as a Hari” there shall be 
inserted the words “or occupies as a tenant”. 

Commerce and Industry Seats. 

7. (1) The seats to be filled by representatives of commerce and in¬ 
dustry shall be filled by elections in the constituencies specified in the first 
column of the table in Part V of the Twelfth Schedule to this Order. 

(2) One scat shall be filled in each of these constituencies. 

(3) The electoral rolls for the said constituencies shall be based, in 
the manner hereafter provided, on membership of the following bodies 
(hereafter referred to as “constituent bodies”) that is to say, in the case of 
the Karachi Chamber of Commerce constituency, the Karachi Chamber of 
Commerce, and in the case of the Indian Commerce constituency, the 
Karachi Indian Merchants Association and the Karachi Buyers and Ship¬ 
pers Chamber. 

8. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for a Commerce and Industry 
constituency if he is himself a qualified member of a constituent body, or 
is the nominee in that behalf of a firm, Hindu joint family or corporation 
which is a qualified member thereof. 

(2) For the purposes of this paragraph, a member of a constituent 
body shall be deemed to be a qualified member thereof if, and only if he 
or it— 

(o) is a subscribing member shown as such in the list of members 
and has paid all subscriptions accrued due before the end 
of the previous financial year; and 

(b) is engaged in commerce or industry and has a place of business 

in the Province; and 

(c) in the case of an individual, a firm or a Hindu joint family 

was in any one of the five financial years immediately 
preceding that in which the prescribed date falls, assessed 
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to income-tax on an income of not less than ten thousand 
rupees derived from commerce or industry; and 
(d) in the case of a corporation, has a paid up capital of not less 
than one lakh of rupees. 

(3) For the purposes of this paragraph— 

(o) if in any financial year the partners in a fi m have been sep¬ 
arately assessed to income-tax on their shares of the income 
of the firm derived from commerce or industry, the firm 
shall be deemed to have been a&sessed to income-tax on 
that income to an amount equal to the aggregate of the 
assessments so made on the partners in the firm tor the 
time being in respect of that income of the firm; and 
(t) a firm shall be deemed to retain its identity notwithstanding 
any change in the partners therein. 

9. (1) A firm, corporation or Hindu joint family shall be entitled to 
nominate not more than three persons for the purposes of the last preced¬ 
ing paragraph, and the names of the persons so nominated shall be inserted 
in the electoral roll as being the nominees of the firm, corporation or 
family in question, but not nore than one of those persons shall be entitled 
to vote at any election. 

(2) No person shall be nominated as aforesaid by a firm or Hindu 
joint family, unless he is a member thereof or a person who is and has for 
at least six months been authorised to sign documents in its name in the 
ordinary course of its business. 

(3) No person shall be nominated as aforesaid by a corporation 
unless he is a director, managing agent or manager thereof, or the secre¬ 
tary thereof, or a person who is and has for at least six months been 
authorised to sign documents in its name in the ordinary course of its 
business. 

10. (1) No person shall be, or be entitled to nominate persons to be, 
included in the electoral roll of more than one commerce and industry 
constituency. 

(2) If at a general election a person votes in more than one com¬ 
merce and industry constituency, his votes in all those constituencies shall 
be void. 

11. A person shall not be qualified to be chosen to fill a commerce and 
industry seat unless he is included in the electoral roll for the constituency. 

Landholders’ Seats. 

12. The two scats to be filled by representatives of landholders shall 
be filled by elections in the constituency specified in the table in Part VI 
of the Twelfth Schedule to this Order. 

13. A person shall not be qualified to be included in the electoral 
roll for the landholder’s constituency unless he has for a period of not 
less than one hundred and eighty days in the previous financial year resid¬ 
ed in a house in the Province. 

14. (1) Subject to the provisions of this Order, a person shall be 
qualified to be included in the electoral roll for the landholder.s’ constitu¬ 
ency if he— 

(o) is a Jagirdar of the first or second class in the Province; or 
(&) has in each of the three revenue years preceding that in 
which the prescribed dale falls paid land revenue amount- 
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ing to not less than one thousand rupees in respect of land 
in the Province. 

(2) Where a person has inherited any land, he shall be deemed for 
the purposes of this paragraph to have paid any land revenue paid in 
respect of that land by the person from whom he inherited it. 

The Labour Seat. 

15. (1) The seat to be filled by a representative of labour shall be 
filled by an election in the constituency specified in the first column of the 
table in Part VII of the Twelfth Schedule to this Order. 

(2) A person shall not be qualified to be included in the electoral 
roll for the said constituency unless he has lived in the Province for a 
period of not less than six months in the year ending on the prescribed date. 

(3) A person shall not be qualified to be included in the electoral 
roll for the said constituency if he is employed wholly or mainly in a 
clerical, supervisory, recruiting or administrative capacity, and Acts of 
the Provincial Legislature and rules may contain provisions for defining 
the persons who are to be treated as falling within the provisions of this 
paragraph. 

(4) Subject to the provisions of this Order, a person shall be quali¬ 
fied to be included in the electoral roll for the said constituency if he 
either— 

(a) is, and has for at least twelve months been, a member, honor¬ 

ary member or official of a recognized trade union which 
admits to its membership persons employed at factories in 
the towns specified in the second column of the said table; 
or 

(b) has on not less than one hundred and eighty days (whether 

sueccssive or not) in the year ending on the prescribed date 
worked for remuneration at a rate not greater than three 
hundred rupees per month at one or more factories in the 
said towns; 

Provided that a person who in the said year has not worked as 
aforesaid at one factory on sufficient days to qualify him for inclusion in 
the electoral roll shall not by reason of his employment be included in the 
roll unless any prescribed requirements are complied with as to the making 
of an application for his enrolment and as to the production of evidence of 
his qualification. 

(5) A person shall not be qualified to be chosen to fill the said seat 
unless he is entitled to vote in the choice of a member to fill that seat. 

16. (1) A trade union shall be deemed for the purposes of this 
Order to be a recognised trade union if and only if it is certified by the 
Governor, exercising his individual judgment— 

(a) to be a bona fide trade union existing wholly or mainly for 

industrial or provident purposes; and 

(b) to have been in existence for at least two years and to have 

been registered as a trade union for at least one year; and 

(c) to have had throughout the financial year preceding that in 

which the certificate is given at least two hundred and fifty 
ordinary members who have paid subscriptions for the 
whole of that year; and 

(d) to have complied with any requirements imposed by or under 

the Indian Trade Unions Act, 1926, with respect to the 
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inspection of its books by the registrar of trade urJons 
and with respect to the audit of its accounts. 

, (2) The Governor, exercising his individual judgment, shall from 
tune to time reconsider the circumstances of the registered trade unions 
operating in the Province and shall revoke certificates previously issued 
and grant new certificates, as the circumstances may appear to h m to 
require. 

(3) The Governor, exercising his individual juilgment. may from 
time to time appoint a tribunal to perform the functions confeiicd on him 
by the foregoing provisions of this paragraph and while any such appoint¬ 
ment is in force the said provisions shall have effect as if leference? there¬ 
in to the Governor were references to that tribunal. 

General. 

17. For the purposes of this Part of this Order, a person is deemed to 
reside in a house if he sometimes uses it as a sleeping place, and a person 
is not deemed to cease to reside in a house merely because he is absent 
from it or has another dwelling in which he resides, if he is at liberty 
to return to the house at any time and has not abandoned his intention 
of returning. 

M. P. A. llankey. 

THE SCHEDULES. 

First Schedule. 

Minor Amendments of the Fifth and Sixth Schedules to the Act. 

1. Ill paragraph twelve of the Fifth .Schedule to the Act (which relates to the 
<lualifications to he possessed by members of a Provincial Legislative Assembly) for 
the words “shall not be qualified to hold a seat" there shall be substituted the words 
“shall not be qualified to be chosen to fill a scat”. 

2. In paragraph si.v of part I of the Sixth Schedule to the Act (which relates to 
the preparation of electoral rolls) the words “or vote at any election to fill a general 
seat therein” shall be repealed. 

3. At the end of paragraph seven of Part I of the Sixth Schedule to the Act, 
there shall be added the following provision 

“If a per.son votes in more than one constituency in contravention of this para¬ 
graph, his votes in each of the constituencies shall be void.” 

4. For the purposes of any provision of the Sixth Schedule to the Act which 
requires that in certain cases a person shall not be included in an electoral roll unless 
an application is made by or on behalf of that person for that purpose, an application 
made before the date of this Order with a view to facilitating the provisional pre¬ 
paration of electoral rolls may be treated as a sufficient application. 



SECOND SCHEDULE. 

Madras Constituencies. 

I.— General Constituencies. 



Name of 
Constituency. 

Extent of Constituency. 

No. of Seats. 

Scheduled Caste 
Seats. 

Madras City North 

(i) Urban. 

iDivisions 1 to 4, 9, 10 and 12 of the City of 

1 1 


Madras as defined in Notfn. No. 866 dated 

1 24th September 1919 and published on page 

1 

1 
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Name of 
Constituency. 


Extent of Constituency. 


d 


Madras City North-Cen- 

(i) Urban —could. 

462 of Part 1-A of Foi t St. George Gazette, 
dated the 30th September 1919. 

Divisions 5 to 8, 11 and 13 to 16 as defined in 

1 


tral. 

Madras Citv South-Cen- 

the said Notification, but including Fort St, 
George. 

Divi.sions 17 to 23 as defined in the said Notifi- 

2 

1 

tral 

Madras City South 

cation. 

Divisions 24 to 30 as defined in the said Notifi- 

1 

__ 

Vizagap-atam Town 

cation. 

The municipality of Vizagapatam 

1 

_ 

Cocan ada Town 

The municipality of Cocanada 

1 

— 

Bezwada aim Masuli- 

The municipalities of Bezwada and Masuli- 

1 

— 

patam Towns. 

Guntur cum Tcnali 

patam 

The municipalities of Guntur and Tenali 

1 

_ 

Towns. 

Tanjorc cum Kumba- 

The municipalities of Tanjore and Kumba- 

1 

__ 

konam Town^. 
Trichinopolv mm .Sri- 

konam. 

The municipalities of Trichinopoly and Sri- 

1 


rangani Towns. 
Madura Town 

rangam. 

The municipality of Madura 

1 

_ 

Tinnevelly mm I’alani- 

The municipalities of Tinnevelly and Palam- 

1 

— 

cottah Towns. 
Coimbatore Town 

cottah. 

The municipality of Coimbatore 

1 

_ 

Salem Town 

The municipality of Salem 

1 

— 

Tekkah 

(li) Rural. 

Ichapur and Tekkali taluks 

1 

__ 

Chicacolc 

Chicacolc, Narasannapeta and Patapatnam 

2 

1 

Bobbin 

taluks. 

1 .Salur, Bobbili and Parvatipur taluks 

1 

_ 

Palakonda 

Palakonda taluk 

1 

— 

Vizianagram 

1 Vizianagram division 

2 

— 

Sarvasidhi 

1 Sax vasidhi, Golgonda and Gudam taluks 

1 

— 

Viravalli 

1 Viravalli taluk 

1 

— 

Vizagapatam 

' Vizagapatam division excluding the muni- 

1 

— 

Rajahmundry 

1 cipality of Vizagapatam. 

Rajahmundry and Bhadrachalam divisions .. 

2 

_ 

Amalapuram 

Amalapuram division 

2 

1 

Cocanada 

Cocanada and Peddapnram divisions, exclud¬ 

2 

1 

Ellore 

ing the municipality of Cocanada. 

Ellore and Kovvur divisions 

2 

1 

Bhimavaram 

Bhimavaram division 

1 

— 

Narasapur 

Narasapur division 

1 

— 

Bandar 

Bandar and Gudivada divisions excluding the 

2 

1 

Bezw'ada 

municipality of Masulipatam. 

Nuzvid and Bezwada divisions excluding the 

2 


Guntur 

1 municipality of Bezwada. 

Guntur division excluding the municipality of 

1 


Xarasaraopet 

Guntur. 

Narasaraopet division 

1 


Tcnali 

Tenali division excluding the municipality of 

1 

— 

Ongole .. 

Gudur 

Tenali 

Ongole division 

2 


Gudur division 

2 

1 

Nellore 

Nellore division 

1 

— 

Kavali 

Kavali division ^ 

1 

_ 

Kandukur 

Kandukur division 

1 1 

_ 

Rajampet 

Rajampet division 

1 1 

— 


Scheduled Caste 
Seats. I 
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Name of 
Constituency. 

1 

Extent of Constituency. 

N 0 . of Seats. j 

Scheduled Caste 
Seats. 


(ii) Rural —cont. 



Cuddapah 

Tammalamadugu and Cuddapah divisions 

2 

1 

Penukonda 

Penukonda division 

2 

1 


Gooty division .. ' 

1 


Anantapur 

Anantapur division 

1 

— 

Bellary 

Bellary and Aduiii divisions 

2 

1 


Hospel divis on 

1 



Kurnool and Dhone divisions 

2 

1 

Nandyal 

Nandyal and Markapur divisions 

1 

— 

Chandragiri 

Chandragif and Kafahasti taluks 

1 

■- 

Tiruttani 

1 inittani and Puttur taluks 

2 

1 

Madanapalle 

Xfadanapallc division 

1 

— 

Chittoor 

Chittoor division 

1 

— 

Conjeevcram 

Conjeevcram taluk ., 

1 

— 

Chinglcput 

Chingleput and Madurantakani taluks 

2 

1 

Saidapet 

Saidapet division 

1 

— 

Tiruvallur 

Tiruvallur division 

2 

1 

Tiri’pattur (North Arcot; 

Tirupattur taluk 

1 

— 

Gudiyattam 

Gudiyattam taluk 

1 

— 


Vellore division 

1 

— 

Kanipet 

Ranipet division 

2 

1 

Cheyyar 

Cheyyar division 

1 


Tiruvannamalai 

Tiruvannamalai division 

2 

1 

Tindivanam 

Tindivanam and Gingee taluks 

2 

1 

Vilhipuram 

Villupuram taluk 

1 

— 

Chidambaram 

Chidambaram division 

2 

1 

Cuddalore 

Cud<lalorc division 

1 

— 

Tirukkoyilur 

Tirukkoyilur division 

2 


Tanjore 

Tanjore and Pattukkottai division excluding 

2 

1 

the municipality of Tanjore. 



Kumbakonam 

Kumbakonam division excluding the municipa¬ 

1 

— 


lity of Kumbakonam. 



Mayavaram 

Mayavaram division 

2 

— 

Mannargudi 

M annargudi division 

2 

1 

Ncgapatam 

Negapatam division 

1 

— 

Trichinopoly 

Tr.chinopoly and Karur divisions excluding the 

2 

— 

municipalities of Trichinopoly and Srirangam 



Musiri 

Musiri division 

1 

— 

Ariyalur 

Ariyalur division 

2 

1 

Dindigul 

Palni 

Dindigul taluk 

Kodancanal, Palni and Nilakkottai taluks 

1 

2 

1 

Pcriakulam 

Periakulam taluk 

1 

— 

Tirumangalam 

Tirumangalam taluk 

1 


Melur 

Melur division excluding the municipality of 

1 



Madura. 


Srivilliputtur 

Srivilliputtur taluk 

1 


Sattur 

Sattur and Aruppukkottai taluks 

2 

1 

Ramnad 

Ramnad division 

1 


Tirupattur (Ramnad) .. 

Tirupattur taluk 

1 

_ 

Sivaganga 

Sivaganga and Tiruvadanai taluks 

1 

_ 

Tuticorin 

Tuticorin division 

1 

_ 

Koilpatti 

Koilpatti division 

2 

1 

Shermadevi 

Shermadevi division 

1 


Tinnevelly 

Tinnevelly division excluding the municipali¬ 
ties of Tinnevelly and Palamcottah. 

1 

— 

Pollachi 

Pollachi and Udamalpet taluks 

2 

1 

Patladam 

Palladam taluk 

1 


Erode 

Erode taluk 

1 



N 
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Name of 
Constituency. 


Extent of Constituency. 


! 


6 



JA _ 


Dharapuram 

Gobichettipalayam 

Coimbatore 

The Nilgiris 

Hosiir 

Dhannapiiri 

Tiruchcngodc 

■Omalui 

Nnmakkal 

Salem 

Coondapur 

Euttur 

Mangalore 

Cbirakkal 

Kottayani 

Malappuram 

Galicut 

Kurumbranad 

Palghat 

Ponnani 


(ii) Rural—cont. 

Dbarapuram taluk .. | 

Gobichettipalayam .and Kollegal divisions ..i 

Coimbatore division excluding the municipality! 

of Coimbatore. I 

Nilgiris district ..j 

Hosur division 
Dharmapuri division 
Tiruchcngodc taluq 
Omalur taluk 

Namakkal division .. i 

Salem division excluding the municipality of I 

Salem. ! 

Coondapur division .. 1 

Puttur division .. j 

Mangalore division 
Chinakkal taluk 

Kottayam and Wynaad taluks • • I 

Malappuram division ..' 

Calicut taluk 

Kurumbranad taluk .. '• 

Palghat taluk ..j 

Ponnani taluk and Cochin division 


2 

1 

1 

1 

1 

1 

1 

2 

1 

2 

1 

1 

1 

1 

2 

1 

1 

] 

1 


1 

1 


1 


11. —M UHAM MAHAN CONb ri'l UENCIES. 

Name of Constituency, 

Extent of Constituency. 

, 

1 No of 
j seats. 


(i) Urban. 


Madras City .,i 

Calicut cum Cannanore 
cum Tellicherry Towns 

I The City of Madras as defined in Section 3 (9) of 

1 the Madras City Municipal Act, 1919 but includ- 
1 mg Fort St. George. 

! The municipalities of Calicut, Cannanore and 

1 Tellicheiy. 

1 

1 


Vizagapatam cum East 
Godavari. 

"West Godavari cum 
Kistna. 

Guntur 

Ncllore 

Ciiddapah 

Kurnool 

Bellary 

Anantapur 

Chittoor ., j 

Chingleput cum South 
Arcot. 

North Arcot 
Tanjorc 
Trichinopoly 
Madura 


(ii) Rural. 

The districts of Vizagapatam and East Godavari. 
The districts of West Godavari and Kistna 

Guntur district 
Nellore district 
Cuddapah district 
Kurnool district 
Bcllary district 
Anantapur district 
Chittoor district 

The districts of Chingleput and South Arcot 

North Arcot district 
Tan j ore district 
Trichinopoly district 
Madura district 


1 

1 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 
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Name of Constituency. 

Extent of Constituency. 

No of 
seats. 

, 1 (li) Rural—Coiilil. 

Ramnad ..Ramnad district 

Tinnevelly ..' Tinnevclly district 

Salem cum Coimbatorej The districts of Salem, Coiniba'tnc, and the 
cum the Nilgiris. 1 NilgiriN. 

Chirakkal Chirakkal taluk cxcludinc: the Cannanore Miimci- 

pality. 

Kottayam ..! Kottayam and Wynad taluks excluding the Tt li- 

1 cherry Municipality. 

Calicut Calicut division < xcluding the Calicut Munici¬ 

pality. 

Malappuram ..i Malappuiam division 

Palghat Palghat an<l Cochin division® 

Puttur ..j Piittur division 

Mangalore ..1 Mangalore and Coondapur divisions 

1 

1 

1 

1 

1 

1 

2 

1 

1 

III.—WoMir's Cw.NS 1 IIUENriKS. 

1 1 

Name of Constituency. : Extent of Constituency. 1 

No of 
seats. 

(i) General Urban. 

Madras City . • The City of Afgdras as defined m section 3 (9) of 

the Madras City Municipal Act, 1919 but inclu- 
' ding Fort St. George. 

Fdlore Town .. i Ellore Municipality 

Tellicherry am Cal'cutl The Municipalities of Tclliclieny and Caiicut .. 
Town.s. , 

(li) General Rural. 

Cuddalorc • • Cuddalore division including the Municipality. 

Bellary Bellary taluk including the Municipality 

Dindigul .. Dindigul taluk including the Municipality 

! (iii) Muhammadan Urban. 

Madras City .. The City of Madras as defined in section 3 (9) of 

I the Madras City Municipal Act, 1919 but inclu- 
, ding Fort St. George. 

1 (iv) Indian Christian Urban. 

Tinnevelly cum Palam- The Afunicipalities of Tinnevelly, Palamcottah 
cottah cum Tuticorin and Tuticorin. 

Towns. 

1 

I 

1 

1 

1 

■ 

1 

IV. —Anglo-Indian Constituency. 

Name of Constituency. 

i Nn r»f 

Extent of Constituency. j ge^is. 

Anglo-Indian 

The whole Province 

2 

V —European CoNsiiruENCv. 

Name of Constituency. 

Extent of Constituency. 

No of 
seats. 

European 

The whole Province .. [ 3 
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VI.— Indian Christian Constituencies. 


Name of Constituency. 


Extent of Constituency. 


No of 
seats. 


Northern Circars 


Guntur CMW Nellore 
Central districts 

Madras cum Chinglepnt 
South Arcot cum Tri- 
chinopoly cum Salem 
cum Coimbatore. 
Tanjorc cum Madura 
cu7n Kamnad. 
Tinnevclly 
West Coast 


The districts and agencies of Vizagapatam and 
East Godavari, and the districts of West God¬ 
avari, and Kislna. 

The districts of Guntur and Nellore 

The districts of Cuddapah, Kurnool, Bellary, 
Anantapur, Chittoor and North Arcot. 

The districts of Madras and Chingleput 

The disti icts of South Arcot, Trichinopoly, Salem 
and Coimbatore. 

The districts of Tanjore, Madura and Ramnad. 

The Tinnevelly district 

The districts of the Nilgiris, Malabar and South 
Kanara. 


1 

1 

1 

1 

1 

1 

1 


VII.— BackWAK p Areas and Tkibfs Constituency. 


Name of Constituency. 

Extent of Constituency. 

1 No. 
of 

scats. 

Backward Tribal 

The taluks of Golgonda, Gudem, Srungavara- 
pukota and Yellavaram. 

1 

VIII.— Commerce, Industry and Planting Constituencies. 

Name of Constituency. 

Extent of Constituency. 

No. 

of 

seats. 

European Commerce .. ^ 

Madras Planters 

The Southern India 
Chamber of Com 
merce. 

The Nattukottai Nagara- 
thar.>. Association 

The Madras Chamber of Commerce and the 
Madras Trades'Association. 

The United Planters’ Association of Southern \ 
India and Associations athliated to it. 

The Southern Indian Chamber of Commerce 

The Nattukottai Nagarathars’ Association 

3 

1 

1 

1 

IX.— Landholders Constituencies. 

1 

Name of Constituency. 

Extent of Constituency. l 

No. 

of 

seats. 

Northern Landholders I. 
NorthernLandholdcrs 11 

The districts of Vizagapatam and East Godavari. 
The districts of West Godavari, Kistna and 
Guntur. 

1 
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Name of Constituency. 


Extent of Constituency. 


No of 
seats. 


Northern Cential Land¬ 
holders. 

Southern Central Land¬ 
holders. 

Southern Landholders.. 
West coast Landholders. 


The districts of Nellore, Chingicput Chittooi, 
Cuddapah. Madras and An.intapiu-. 

The districts of North Arcot, Souiu Arrnt, 
Coimbatore, Salem and Tnchinopoly 
The districts of Tanjore, Madura, Ramiiad .md 
Tinnevelly. 

The districts of Malabar, the Nilgiris and Sou'h 
Kanara. 


1 

1 

1 

1 


X—L.\hok Const nui NCiES. 


Name of Constituency. 

Extent of Constituency. 

No. 

of 

seals. 


(i) Trade Union. 


Railway Trade Union .. 

Registered railway trade unions operating in the 
I’rovince. 

1 

Textile Workers Trade 
Union. 

Registered trade unions of textile workers opciat- 
ing in the City of Madras. . 



(ii) Non-Union Labour. 


Textile Workers 

Madras City Dock and 
Factory Labour (ex¬ 
cluding textile and 
railway Labour). 

Vizagapatam cum East 
Godavari Dock and 
Factory Labour. 

Textile mills in the districts of Coimbatore and ' 
Malabar. 

Madras Harbour and perennial factories (other 
than textile mills and railway workshops) 
Situated m the city of Madras and the Chingle- 
put district. 

Vizagapatam Harbour and perennial factories 
(other than railway workshops) situated in the 
districts of Vizagapatam and East Godavari. 

1 

1 

1 

West Godavari cum 
Kistna cum Guntur 
Factory Labour. 

Perennial factories (other than railway work¬ 
shops) situated in the districts of West 
Godavari, Kistna and Guntur, 

1 

Xr.—U niversity CoNsxrruENCY. 

Name of Constituency. 

Extent of Constituency. 

No. 

of 

seats. 

Universily 

Non-territorial 

1 
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THIRD SCHEDULE. 
Bombay Constitcfnciis. 

I.— GeNHIAI- 0)NMiri'CNCIh>. 


Name of Constituency. Extent of Constituencj. | j-S « i 

I ° l-s« ' 

I |c«tj : 


Bombay City North and 
Bombay Suburban Dis- 

(i) Urban. 

Municipal ward Mahim of the City of 
Bombay and the Bombay Suburban 
distiict excluding Ambernath petha. 

3 


1 

Bombay City (Byculla 
and Farel). 

Municipal wards Byculla and Parel of 
the Citv of Bombay. 

3 

1 


Bombay City (Fort, 
Mandvi, Bhulcshwar 

Municipal uards Fort, Mandvi, Bhiilesh- 
>\ar and Girgaum of the City of Bom¬ 
bay. 

3 


— 

Ahmedabad City 

The municial borough of Ahmedabad, the 
cantonment of Ahmedabad and the 
notified areas of Kankaria, Asarwa, 
Ellis Bridge and Sabaimati. 

2 


“ 

Surat and Kandcr Cities. 

The municipal borough of Surat and the 
municipal district of Rander. 

1 

— 

- 

Poona City 

The Poona City and Poona Suburban 
municipal boroughs and the canton¬ 
ments of Poona and Kirkee. 

1 

- 


Sholapur City 

The municipal borough of Sholapur 
(ii) Rural. 

1 


- 

Ahmedabad North 

The North Daskroi taluka (excluding the 
municipal borough of Ahmedabad, the 
cantonment of Ahmedabad and the 
notified areas of Kankaria, Asarva, 
Ellis Bridge and Sabarraati), Prantij, 
South 1 )askroi and Viramgam talukas 
and the Sanand and Modasa mahals of 
the Ahmedabad district. i 

2 



Ahmedabad South 

Dholka and Dhandhuka talukas and I 
Gogha malial of the Ahmedabad dis¬ 
trict. ! 

1 

i 

! 


Kaira District 

The district of Kaira .. i 

1 4 

1 

_ 

Panch Mahals.West .. 

Godhra and Kalol talukas and Halol 
malial of the Broach and Panch Mahals 
district. 

1 2 



Panch Mahals East 

Jhalod niahal aad Dohad taluka of the 
Broach and Panch Mahals district. 

1 

~ 

- 

Broach Sub-division .. 

Broach sub-division of the Broach and 
Panch ^labals d strict. 

2 

— 

- 

Surat District 

The district of Surat (excluding the 
municipal borough of Surat and the 
municipal district of Rander.) 

4 

1 


Thana North 

Palghar, Dahanu and Bassein talukas and 
Wada, Mokhada and Umbergaon 
mahals of the Thana district. 1 

3 

1 

~ 

1 

Thana South 

' Thana mahal and Kalyan, Bhiwandi, 
Murbad and Shahapur talukas of the 
Thana district and Ambernath petha of 
the Bombay Suburban district. 

N 

i 1 

1 

1 



Maratha seats. 
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CXI 


Name of Constituency. Extent of Constituency. 



Ahmednagar North 

Ahmednagar .South 
East Khandc'.h East 
East Khandesh West 

\\ est Khandesh East 
West Khandesh West 

Nasik West 
Nasik East 
Poona East 
Poona West 


(ii) Rural —cont. ! | 

.. Kopargaon, Nevasa, Shcoiraon. Rahuri, 1 4 — 

Sangamner and Akola lalukas and | 

I Pathardi petha of the Ahmednagar ' 

I district. I 

.. j Ahmednagar, Parner and .Shrigonda I 3 
I lalukas and Karjat and jamkhed 1 
j pethas of the Ahmednagar district. ! 

.. Jalgaon. lllnisaval. Raver, Yaval and I 4 
I Jamner taluka.. and Edlabad petha of 
1 the East Khandesh district. I 

•• IChopda. Erardol, Amahier, Parola, . 4 ~ I 

1 Chahsgaon and Pachora talukas and | ' 1 

' Bhadgaon petha of the East Khandesh j ' 

district. ; 

• • IDluilia, Sakri, Sirpur and Sindkheda 3 

talukas of the West Khandesh district. _ ■ 

•• iShahada, Nandurbar and Taloda lalu- 2 

I kas, Navapur petha and Akrani mahal ' 

of the West Khandesh district, and 
the villages belonging to the following j i 

Mehwassichn fs, namely (1) the I’arvi | 

of Kathi, (2) ilie Parvi of Nal, (3) the | 

Parviof Singpur, (4) Walvi of Gao- i 

hali, (5) Wassawa of Chikhli, and (s) 1 

the i’arvi of Navalpur. , | 

Nasik, JJindori, Niphad, Sinnai and d | 1 ; 

Igatpuri talukas and Pcint petha of the 
N asik district. 

.. Kalvan, Nandagaon, Malegaon, Baglan I 
and Yeola talukas and Chandor petha 
of the Nasik district. 

.. Bhimthadi, Indaptir and Puraiidhar 
talukas and Sirur and Dhond pethas of 
the Poona district. 

.. Junnor, Khcd, Maval and Haveh taluk¬ 
as and Poona City taiuka (excluding 
the Poona City and Poona Suburban 
municipal boroughs and the canton¬ 
ments of Poona and Kirkcc) and 
Ainbegaon and Mulshi pethas of the 
• Poona district. 




Satara North 

Satara, Koregaon, Wai, Javli and Khatav 
talukas and Man and Mahableshwar 
pethas of the Satara district. 

4 

■ ‘ 1 

1 

1 

Satara South 

Karad, Patan, Walva, Tasgaon and 
Khanapur talukas and Shirala petha of 
the .Satara district. 

4 


j - 

Sholapur North-East .. 

Sholapur taluka (excluding the muni¬ 
cipal borough of Sholapur), Barsi, 
Madha and Karmala talukas of the 
Sholapur district. 

3 



Sholapur South-West .. 

Pandharpur, Sangola and Malsiras 

2 

— 


talukas of the Sholapur district. 

_ 




Maratha seats. 



cxii 


Orders in Council. 


f 


1 


Name of Constituency 


Extent of Constituency. 



Belgaum .South 

Belgaum North 
Bijapur North 

Bijapur South 
J)harwar North 


iJharwar South 


Kanara District 
Kolaba Di.>trict 
Ratnagiri North 


Ratnagiri South 


(ii) Nnra/—(coiitd.) 

Belgaum, Khanapur, Sampgaon and 
Parasgad talukas and Chandgad petha 
of the Belgaum district. 

Athni, Chikodi, Gakak and Huken talu- 

3 

_ 


4 

1 


kas of the Belgaum district. 

Indi, Sindgi, Bijapur, Bagewadi and 

3 

1 

_ 

Muddebilial talukas of the Bajapur 
district. 

Bagalkot, Badami and Plungund talukas 

2 

_ 


and Bilgi petha of the Bajapur district. 
Dharwar, Kalghatgi, Gadag, Navalgund, 

4 



Ron and Uuhli talukas and Nargund 
and Mtindargi pethas of the Dharwar 
district. 

Karajgi, Ranebennur, Hangal, Kod and 

2 



Bankapur talukas of the Dharwar 
district. 

The district of Kanara 

3 



The district of Kolaba 

4 


1 

Chiplun, Dapoli, Khed and Sangamesh- 

4 

1 

1 

war talukas and Guhagar and Alandan- 
gad pethas of the Ratnagiri district. 
Ratnagiri, Kajapur, Devgad and Mai van 

i 


1 

talukdasand Vengurla petha of the 
Ratnagiri district. 

4 I 




II.— Muhammahan Conshtuencies. 


Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


Bombay City North and 
Bombay Suburban dis¬ 
trict. 

Bombay City South 
Ahmedabad City 


.Surat and Kander Cities. 


Ahmedabad District .. 


Kaira District 
Punch Mahals Sub-divi¬ 
sion. 

Broach .Sub-division 
Surat District 


(i) Urban. 

Municipal wards Byculla, Parel and Mahim of the 
City of Bombay and the Bombay .Suburban 
district excluding ine Ambernath petha. 

Municipal wards Foi t, Mand\i, Bhulcshwar and 
Girgaiim of the City of Bombay. 

The municipal borough of Ahmedabad, the canton¬ 
ment of Ahmedabaii and the notified areas of 
Kankaria, Asarwa, Ellis Bridge and Sabarmati. 

The municipal borough of Surat and the munici¬ 
pal district of Rander. 

(ii) Rural. 

The district of Ahmedabad (excluding the muni¬ 
cipal borough of Ahmedabad, the cantonment of 
Ahmedabad and the notified areas of Kankaria, 
Asarwa, Ellis Bridge and Sabarmati). 

The district of Kaira 

Panch Mahals sub-division of the Broach and 
Panch ^lahals district. 

Broach sub-division of the Broach and Panch 
Mahals district. 

The district of Surat (excluding the municipal 
borough of Surat and municipal district of 
Rander). 


2 

2 

1 

1 

1 


1 

1 

2 


1 


Maratha seats. 
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Name of Constituency. 

Extent of Constituency. 

[ No. of 
Seats. 

Thana District 


The district of Thana and the Ambernath petha of ( 
the Bombay Suburban district. 

1 

Ahmcdnagar District 


The district of Ahmednagar 

- 

1 

East Khandesh District. 

The district of East Khandesh 

. 

2 

West Khandesh District. 

The district of West Khandesh, and the villages 
belonging to the following Mehwassi chiefs, 
namely, (1) the Parvi of Kathi; (2) the Parvi of 
Nal; (3) the Parvi of Singpui ; (4) Walwi of 
Gaobali, (5) Wassawa of Chikhli; and (6) the 
Parvi of Navalpin. 

1 

Nasik IDistrict 


The district of Nasik 


1 

Poona District 


The district of Poona 


1 

.Satara District 


The district of Satara 


1 

Sholapur District 


The district of Sholapur 


1 

Belgaum District 


The district of Belgaum 


1 

Bijapur Di.strict 


The distiictof Bijapur 


2 

Dharwar District 


The district of Dharwar 


2 

Kanara District 


The district of Kanara 


1 

Kolaba District 


The district of Kolaba 


1 

1 1 

Ratnagiri District 


The district of Katnagiri 

• 


III —Women's Constituencifs. 


Name of Constituency. 


Extent of Constituency. 


No. of 
.Seats. 


(i) General Urban. 

^funicipal Ward Girgaum of the City of liombay. 1 
Municipal Ward Bhuleshwar of the City of 1 
Bombay. 

The Municipal borough of Ahmedabad, the can- 1 
I tonment of Ahmedabad and the notified areas of 
1 Kankaria, Asarwa, ElUs Bridge and Sabarmati. 

Poona City •• (The municipal borough of I’oona City .. 1 

I (ii) General Rural. 

Dharwar District .. iRanebennur taluka in the Dharwar distiict .. 1 

i (iii) Muhammadan Urban 

Bombay City (Girgaum). lMunicipal Ward Girgaum of the City of Bombay. 1 


Bombay City (Girgaum). 
Bombay City (Bhulesh- 
war). 

Ahmedabad City 


IV.—Anglo-I ndian Const iTUFXcir.s. 


Name of Constituency.! 

1 

Extent of Constituency. ! 

No. of 
seats. 

Bombay City cum Bom¬ 
bay Suburban District. 
Presidency 

The City of Bombay and the Bombay Suburban 
district excluding the Ambernath petha. 

The whole Province (excluding the City of Bom¬ 

1 

1 

bay and the South Salsette taluka of the 

[ Bombay Suburban district). 




O 






CXIV 


Orders in Council. 


V.— European Constituencies. 


Name of Constituency. 


Extent of Constituency. 


Bombay City cum Bom-' The City of Bombay and the Bombay Suburban 
bay Suburban District.| district excluding the Ambernath petha. 
I’residency ..j The whole Province (excluding the City of 

I Bombay and the South Salsettc taluka of the 
Bombay Suburban district). 


VI.—Indian Christian Constituencies. 


Name of Constituency. 


Extent of Constituency. 


(i) Urban. 

Bombay City ..| The City of Bomba> .. .. .. | 1 

(ii) Rural. 

Thana cum Bombay Sub-j The district of Thana and the Bombay Suburban 1 
urban District. district. 

Poona cum Ahmednagar The districts of Poona and Ahmednagar .. 1 

Districts. 


VII.— Commerce and Industry Constituencies. 



Name of Constituency. 

No. of 
Seats. 

Bombay Chamber of Commerce and Bombay Presidency Trades Asso¬ 
ciation. 

Indian Merchants'Chamber .. .. .. .. 

Bombay Millowners'Association 

East India Cotton As.sociation 

Ahmedabad Millowners'Association 

3 

1 

1 

1 

1 


nil.—L andholders Constituencies, 


Name of Constituency, j 

1 Extent of Constituency. 

No. of 
Seats. 

Deccan Sardars and In- 
amdars. 

The Central and Southern Divisions and the 
villages belonging to the following Mehwassi 
chiefs, namely, (1) the Parvi of Kathi, (2) the 
Parvi of Nal, (3) tlie Parvi of Singpur, (4) 
Walwi of Gaohali, (5) Wassawa of Chikkhli, 
and (6) the Parvi of Navalpur. 

1 

Gujarat Sardars and In- 
amdars. 

j The Northern Division 

1 
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IX.— Labour Constituencies. 


Name of Constituency. 


Bombay City and Sub¬ 
urban Textile Unions. 


Ahmedabad Textile 
Unions. 


Extent of Constituency. 


No. of 

Seats. 


Railway Unions 


Trade Unions of seamen | 
and dock workers. 


Sholapur City (Textilej 
Labour). 


(i) Trade Union. 

Roistered textile unior, operating in the City of I 
Bombay, the district of Tbana or the Bombay 
Suburban District. 

Registered textile unions operating in the munici 1 
pal borough of Ahmedabad, the Cantonment of 
Ahmedabad or the notified areas of Kankaria, i 
Asarwa, Ellis Bn.lge and Sabarinati. 

Registered railway unions operating in the Pro- 1 
vince. i 

Registered trade unions of seamen and dock I 

workers operating in the Province. | 

(ii) Mon-union Labour. 

The area comprised within the limits of the muni- 1 
cipal borough of Sholapur or within 5 miles of 
the boundary thereof. | 


X.—UNIVF.RSITY CoNSTlT UENC\, 


Name of Constituency. 


Extent of Constituency. 


No. of 
Seats. 


University .. Non-territorial .. •• .. .. 1 


FOURTH SCHEDULE, 
Benoal Constituencies. 
I.—General Constituenxies. 


Name of 
Constituency. 


Extent of Constituency. 


Calcutta North 
Calcutta East 
Calcutta West 
Calcutta Central 
Calcutta South Central 


j (i) Urban. 

The Shampukur, Kumartuli, Belgachia, Satpu- 
kur and Cossipur wards of Calcutta 
The Bartola, Sukeas Street, Beliaghatta and 
Maniktala wards of Calcutta. 

The Jorabagan, Bara Bazar, Bow Bazar and 
Waterloo Street wards of Calcutta. 

The Jorasanko, Collootola and Muchipara 
wards of Calcutta. . 

The Foddapukur, Fenwick Bazar, Taltala, 
Kalinga, Park Street, Bamum Bustee. Tan- 
gra, Entally, Beniapukur and Ballyganj 
wards of Calcutta. 



Scheduled 

Caste Seats. 
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Orders in Council. 


Name of 
Constituency. 


Calcutta South 


Hooghly cuvi Howrah 
Municipal. 

Burdwan Division North 
Municipal. 

24-rarganas Municipal 

Presidency Division Mu¬ 
nicipal. 

North Bengal Municipal. 


Kasl Bengal Municipal.. 

Burdwan Central 
Burdwan North-West .. 

Birbhum _ 

Bankura West 
Bankura East 
Midnapore Central 

Jhargram cum Ghatal .. 
Midnapore East 
Midnapore South-West 

Midnapore Sonth-East.. 
Hooghly North-East .. 


Hooghly South-West .. 


Howrah 

24-Parganas South-East 



(i) Urban —contd. 

The Bhowanipur, Kalighat, Alipore, Ekbalpur, 1 — 

Watganj and Hastings and Tollyganj wards 
of Calcutta. 

The municipalities of the Hooghly and Howrah 1 — 

districts. 

The municipalities of the Burdwan, Birbhum, 1 — 

Bankura and Midnapore districts and the 
town of Kharagpur in the Midnapore district. 

The municipalities and cantonment of the 24- 1 —- 

Parganas district. 

-The municipalities of the Nadia, Murshidabad, 1 — 

Jessore and Khulna districts. 

The municipalities of the Mymensingh district 1 — 

and of the Raj shall! Division, excluding the 
municipalities and cantonments of the Sadar. 

Kurseong and Kalimpong sub-divisions of 
the 1 larjeeling district. 

The mumciiialities of the Dacca, Faridpur and 1 — 

Bakarganj districts and of the Chittagong 
Division. 

(li) Rural. 

The .Sador sub-division of the Burdwan dis- 2 1 

trict excluding municipal areas. 

The Kalna, Katwa and Asaiisol sub-divisions 2 1 

of the Burdwan district excluding municipal 
areas. 

The Birbhum district excluding municipal 2 1 

arep. 

The Sadar sub-division of the Bankura district 2 1 

excluding munic ipal areas. 

The Bishnupur sub-division of the Bankura 1 — 

district excluding municipal areas. 

The Sadar sub-division of the Midnapore dis- 2 1 

trict excluding municipal areas and the town 
of Kharagpur 

The Jhargram and (ihatal sub-divisions of the 2 1 

Midnapore district excluding municipal areas 

The Tamiuk sub-division of the Midnapore 1 — 

district excluding municipal areas. 

The Egra, Ramnagar and Contai police-stations 1 — 

in the Contai sub-division of the Midnapore 
district. 

The Khejri, Patashpur and Bhagwanpur 1 — 

police-stations in the Contai sub-division of 
the Alidnapore district. 

The Sadar sub division and the Serampore, 2 1 

Uttarpara, Bhadreswar, Singur and Chandi- 
tala police-stations in the Serampore sub¬ 
division of the Hooghly district excluding 
municipal areas. 

The Arambagh sub-division and the Haripal, 1 — 

Tarkeswarand Jangipara police-stations in 
the Serampore sub-division of the Hooghly 
district excluding municipal areas. 

The Howrah district excluding'municipal areas 2 1 

The .Sadar and Basirhat sub-divisions of the 2 1 

24-Parganas district excluding municipal 
areas._ 
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Name of Constituency. 

Extent of Constituency. 

No. of Seats. 

Scheduled 
C''sie Seats. 

1 

(ii) Rural- coni^. i 



24-Parganas North-West ' 

The Barrackporc, Barasat and Diamond Har¬ 
bour sub-diyisions of the 24-rarganas dis¬ 
trict excluding municipal and cantonment 1 
areas , 


1 

Nadia 

p’e Nadia distiict excluding municipal areas ! 

2 

1 

Murshidabad 

1 he Murshidabad district excluding municipal 
areas. 

2 

1 

Jessore 

The Jessore district excluding municipal areas. 

2 

1 

Khulna 

The Khulna d strict excluding municipal areas. 

7, 

Z 

Rajbhalii 

riic Kajshahi district excluding municipal 
areas. 

1 

- 

Malda 

The Malda district excluding municipal areas 

2 

I 

Dinajpur 

The Fhnajpur distiict excluding municipal areas 

3 

2 

Jalpaiguri cum Siliguri.. 

The Jalpaiguri district excluding municipal 
areas and the Siliguri sub-dnision of the 
Darjeeling district. 

3 

2 

Rangpur 

The Kangpur district excluding municipal 
areas. 

3 

2 

Bogra cum Pabna 

The Bogra and Pabna districts excluding 
municipal areas. 

2 

1 

Dacca East 

The Sadar and Narayanganj sub-divisions of 
the Dacca district excluding municipal areas. 

2 

~ 

Dacca West 

The Manikganj and Alunshiganj sub-divisions 

1 of the Dacca district. 

1 

- 

Mymensingh West 

The Tangail and Jamalpur sub-divisions and 
the Kotwah, Afuktagacha, Phulbari, (laffar- 
gaoii Trisal and Bhaluka police-stations of 
the Sadar sub-division of the Mymensingh 
district excluding municipal areas. 


1 

Mymensingh East 

The Netrakona and Kishoreganj suh-divisioiis 
and the Haluaghat, Phulpur, Naiulail and 
Iswarganj police-stations of the Sadar sub¬ 
division of the A'lymensingh district exclu¬ 
ding municipal areas. 

2 

1 

Faridpur 

The Faridpur district excluding municipal 
areas. 

3 

2 

Bakarganj South-West.. 

The Fatuakhali and Pirojpur sub-divisions of 
the Bakarganj district excluding municipal 
areas. 

2 

1 

Bakarganj North-East. 

The Sadar and Bhola sub-divisions of the 
Bakarganj district excluding municipal areas. 

1 


Tippera 

The Tippera district excluding municipal areas. 

2 

1 

Noakhali 

The Noakhali district excluding municipal 
areas. 



Chittagong 

The Chittagong district excluding municipal 
areas. 

1 


Darjeeling 

The Sadar, Kurseong and Kalimpong sub divi¬ 
sions of the Darjeeling district- 

1 


II.— Muhammadan Constituencies. 



Name of Constituency. 

Extent of Constituency. 

J 

No. of 
Seats. 


I (i) Urban. 

Calcutta North .. The Shampukur, Kumartuli, Bartola, Sukeas 1 
1 Street, Jorabagati, Jorasanko, Bara Bazar,_ 


Scheduled 
L.'-'sie Seats. 
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Name of Constituency, j 

Extent of Constituency. 

No. of 
Scats. 


(i) Urban -contd. 

Collootola, Muchipara, Bow Bazar, Paddapu- 
kur, Waterloo Street, Beliaghatta, Maniktala, 
Belgachia, Satpukur and Cossipur wards of Cal¬ 
cutta. 


Calcutta South 

The Fenwick Bazar, Taltala, Kalinga, Park Street, 
Baniun Bustee, Tangra, Entally, Beniapukiir, 
Ballyganj, Bhowanipur, Kalighat, Alipore, Ek- 
balpur, Watganj and Hastings, and Tollyganj 
wards of Calcutta. 

1 

Hooghly cum Howrah 

The municipalities of the Hooghly and Howrah 

1 

Municipal. 

districts. 


Barrackpore Municipal. 

The municipalities and cantonment of the Bar- 
rackporc sub-division of the 24-Parganas dis¬ 
trict. 

1 

24-Parganas Municipal. 

The municipalities of the Sadar, Barasat and 
Basirhat sub-divisions of the 24-l’arganas 
district. 

1 

13acca Municipal 

The municipalities of the Dacca district 
(ii) Rural. 

1 

Burclwan 

The Burdwan district 

1 

Birblium 

The Birbhum district .. i 

1 

Bankura 

The Bankura district 

1 

Midtiaporc 

The Midnapore district .. j 

1 

Hooghly 

The Hooghly district, excluding municipal areas. 

1 

Howrah 

The Howrah district, excluding municipal areas. 1 

1 

24-Pargana.s South 

The Diamond Harbour sub division and the 1 
Bishntipur, Baruipur atidjaynagar police-stations 
of the Sadar sub-division of the 24 Parganas 
district, excluding municipal areas. 1 

1 

24-Pargana3 Central .. 

The Tollyganj, Sonarpur, Behala, Metiabruz, 
Maheshtola, Canning, Budge-Budge and Bhan- 
gar police-stations of the Sadar sub-division, the 
Barrackpore sub-division and the Barasat, 
Amdanga and Rajarhat police stations of the 
Barasat sub-division of the 24 Parganas district, 
excluding municipal and cantonment areas. 

1 

24-Pargaiias North-Kast. 

The Basirhat sub-division and the Deganga and 
Habra police-stations of the Barasat subdivi¬ 
sion of the 24-l*arganas district, excluding muni¬ 
cipal areas. 

1 

Kushtia 

The Kushtia sub division of the Nadia district .. 

1 

Mcherpur 

The Mcherpur sub-division of the Nadia district •- 

1 

Nadia East 

M 1 1 

The Chuadanga sub-division and the Kanaghat and 
Hanskhali police-stations of the Ranaghat sub¬ 
division of the Nadia district. 

1 

Nadia West 

The Sadar sub-division and the Santipur, Chakdah * 
and Haringhata police-stations of the Kanaghat 
sub division of the Nadia district. 

1 

Berhampore 

The Sadar sub-division of the Murshidabad 
distiict. 

1 

Mursliidabad S o u t h- 

The Lalbagh and Kandi sub-divisions of the 

1 

West. 

Murshidabad district. 


Jangipur 

The Jangipur sub-division of the Murshidabad 
district. 

1 

Jessore Sadar 

The Sadar sub-division of the Jessore district 

1 

Jessore East 

The Magura and Narail sub-divisions of the 
Jessore district. 


Bongaon 

The Bongaon sub division of the Jessore district. 

1 

Jhenidah 

The Jhenidah sub division of the Jessore ^district. 

1 

Khulna 

The Sadar sub-division of the Khulna district 

1 

.Satkhira 

The Satkhira .sub-division of the Khulna district .. 

i 

1 
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Name of Constituency. 

Extent of Constituency. | 

No. of 
Seats. 

Bagerhat 

N ator 

Kajshahi North 

(ii) Rural—coniA. 

The Bagerhat sub division of the Khuhu district. • 
The Nator sub-division n£ the Kajshahi district 1 
The Raninagar, Naogaoii. Badalgachhi, Mahadeh 1 

1 

1 

Rajshahi South 

pur and Niamatpur poln c-stations of the \ao- 
gaon sub-division of the Raj'hahi district. 

The Tanor, Godagari, Boa ha, Paba, Dargapui, 1 
Puthia and Charghat police-stations of tne Sadar , 
sub-division of the Raj shahi district. 1 

The Manda and Atrai polif'e-stations of the 

1 

Kajshahi Central 

I 

Halurghat ..' 

Naogaon sub divi.sion and ilic Bagmara and 
Mohanpiir (Khnrd) police-stations of th'- .'^adar | 
sub-division of the Kajshahi district | 

The Balurghat sub-divisi(>n of the Dhiajpur 

1 

Thakurgaon 

district. 

The Thakurgaon sub-division of the Dinajpur 

1 

Dinajpur Central Hast..l 

district. 

The Chirirbandar, Parbatipur, Nawabganj and 

1 

i 

Dinajpur Central West. ' 

Ghoraghat police-stations of the Sadar sub-divi¬ 
sion of the Dinajpur district. 

The Dinajpur, Biral, Kaliaganj, Kushmundi, 

1 Banshihari, Itahar, Raiganj and Hemtabad 

1 police-stations of the Sadar .siib-division of the 

1 Dinajpur district. 

I The Jalpaiguri and Darjeeling di.stncts .. 1 

1 

Jalpaiguri cum Darjee- 

^ 1 

ling. 

Nilphamari ..1 

1 The Nilphamari sub-division of the Kangpur dis- | 

1 

Kangpur North 

trict. 

1 The Kotwali, Gangachara, Badargarj Kaliganj 

1 

Raiigpur South 

1 and ilatibandha police-station.s of the .Sadar | 
1 sub-division of the Rangpur district. 

The Kaunia, Pirgacha, Mitapokhur and Pirganj 

! 1 

Kurigaon North 

police-stations of the Sadar sub-Jivision of the 
Kangpur district. 

The Bhurangamari, Nageswari, Eiilbari, Lalmo- 

1 

Kurigaon South 

nirhat and Kurigaon police-stations of the 
Kurigaon sub-division of the Rangpur district. 
The Ulipur, Chilmari and Rahumari poliec- 

1 

Caibandha North 

j stations of the Kurigaon sub-division of the 
! Rangpur district. 

i The Sutidarganj, Sadullapur and Gaibandha police 

1 

Gaibandha South 

1 stations of the Gaibandha sub-divisioii of the 
Rangpur district. 

The I’alashbari, Gobindganj, Shaghata and Ful- 

1 

Bogra East 

churi police-stations of the Gaibandha sub- 
' division of the Rangpur district. 

The Shariakandi and Gabtali police-stations of the 

1 

Bogra South 

Bogra district 

The Bogra, Sherpur and Dhunot police-stations 

1 

Bogra North 

of the Bogra district. 

The Sibganj, Khetlal and Panchbibi police-stations 

1 

Bogra West 

Pabna East 

Pabna West 

of the Bogra district. . * i 

The Kabalu, Dupchanchia, Joypurhatand Adam- 
dighi police-stations of the Bogra district. 

The Bera, Sujanagar. Santhia and Fandpur 
police-stations of the Sadar sub-division of the 
Pabna district. „ . , 

The Chatmohar, Atgharia, Pabna and Sara police- 
stations of the Sadar sub-division of the Pabna 
district. 

1 

1 

1 



cxx 


Orders in Council. 


Name of Constituency. 


Extent of Constituency. 


No, of 
Seats. 


(ii) Rural —contd. 


Serajganj South 

Serajganj North 
Serajganj Central 

Malda North 

Malda Soutli 
Narayanganj South 

Narayanganj East 

Narayanganj North 
Munsliiganj 

Dacca South Central .. 
Manikganj East 

Manikganj West 
Dacca North Central .. 
Dacca Central 

Jamalpur East 

Jamalpur North 

Jamalpur West 

Jamalpur cum Mukta- 
gacha. 

Mymensingh North 


The Shahzadpur, Chauhali and Belkuchi police- 
stations of the Serajganj sub-division of the 
Pabna district. 

The Serajganj and Kazipur police-stations of the 
Serajganj sub-division of the Pabna district 

The Kamarkhanda, Ullepara, Raiganj and Taras 
police-stations of the Serajganj sub-division of 
the Pabna district. 

The Kharba, Harishchandrapur, Ratua. Manik- 
chak. Cajole, Malda, Bamangola, llabibpur, 
English Bazar and Bholahat police-stations of 
the Malda district. 

The Kaliachak, Sibganj, Nawrabganj, Nachole and 
Gomastapur police-stations of the Malda district. 

The Fatulla, Narayanganj, Baidyabazar and Rnps- 
ganj police-stations of the Narayanganj sub¬ 
division of the Dacca district excluding munici¬ 
pal areas 

The Araihazar, Narsingdi and Sibpur police- 
stations of the Narayanganj sub-division of the 
Dacca district. 

The Monohardi and Raipura police stations of the 
Narayanganj sub-division of the Dacca district. 

The Afunshiganj, Tangibari and Lohajang police- 
stations of the Munshiganj sub division of the 
Dacca district. 

The Serajdikhan and Srinagar police-stations of 
the Munshiganj sub-division and the Nawabganj 
and Dohar police stations of the Sadar sub¬ 
division of the Dacca district. 

The Manikganj, Ghior and Saturia police stations 
of the Manikganj sub-division and the Dhamrai 
^lice-station of the Sadar sub division of the 
Dacca district. 

The Singair, Dautatpur, Sibalaya and Ilarirampur 
police-stations of the Manikganj sub division of 
the Dacca district. 

The Kaliakoir, Snpur, Kaliganj and Kapasia 
police stations of the Sadar sub-division of the 
Dacca district. 

The Sabhar, Tezgaon, Lalbagli, Keraniganj and 
joydebpur police-stations of the Sadar sub¬ 
division of the Dacca district excluding munici¬ 
pal areas. 

The Nalitabari, Nokia and Sherpur police-stations 
of the Jamalpur sub-division of the Mymensingh 
district. 

The Sribardi, Dewanganj and Islampur police- 
stations of the Jamalpur sub-division of the 
Mymensingh district. 

The Melandaha, Madarganj and Sarishabari 
police-stations of the Jamalpur sub-division of 
the Mymensingh district. 

The Jamalpur police-station of the Jamalpur sub¬ 
division and the Muktapacha police-station of 
the Sadar sub-division of the Mymensingh 
district. 

The Haluaghat, Phulpur and Kotwali police- 
stations of the Sadar sub-division of the Mymen¬ 
singh district. 


1 

1 

1 

1 


1 

1 


I 

1 

1 

1 


1 


t 

1 

T 


1 

1 

1 

1 


1 
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Name of Constituency. 


Extent of Constituency 


Mymensingh East 
Mymensingh South 


Mymensingh West 


Kislioreganj South 


Kishoreganj North 


Kislioreganj East 


Madaripur West 


Madaripur East 


Bakarganj North 


(ii) Kural—contd. 

The Iswarganj and Nandail police-stations of the 
Sadar sub-division of the Mymensing'i district. | 
The Gaffargaon and Bhaluka police-statio-is of the i 
Sadar sub-division of the Mymensingh distriit 
The Phulbaria and Trisal police-stations of the 
Sadar sub-division of the Mymensingh district, i 
The Nagarpur, Mirzapiir and Basuil police-station, | 
of the Tangil sub-division of the Myriciisingh 
district. ; 

The Tangail and Kalihati police-stations of the I 
Tangail sub-division of the Mvmen'.ingh district. I 
The Ghatail, Madhupur and Gopalpur police- | 
stations of the Tangail sub-division of the | 
Mymensingh district. 

The Kendua, Madaii, Khaliajuri, Mohangdr.j and , 
j Atpara police-stations of the Nctrakuna sub¬ 
division of the Mymensingh district. 

The Durgapur, Kalmakanda, Purbadhala, Barhatta 
and Netrakona police-stations of the Netrakona 
sub-division of the Mymensingh district. 

The Hossainpur, Pakundia and Kathiadi police- 
stations of the Kishoreganj sub-division of the 
Mymensingh district. 

The Kishoreganj, Kaiimganj, Tarail and Itna I 
stations of the Kishoreganj sub-division of the 
Afymensingh district. i 

The Astagram, Nikli, Bajitpur, Bhaiiab-bazar and ' 
Kuliarchar police-stations of the Kishoreganj 
sub-division of the Mymensingh disirirt. 

The <iopaIganj sub-division of the Faridpur 
district. 

The Goaltindo sub-division of the Faridpur 
district. 

The Faridpur, Charbhadrasan, Nagarkanda and 
Bhusna police stations of the Sadar sub-division 
of the Faridpur district. 

The Sadarpur and Bhanga police-stations of the 
.Sadar sub-division and the Sibchar police-station 
of the Madaripur sub-division of the Faridpur 
district. 

The Rajair, Madaripur, Kalkini and Palong police- 
stations of the Madaripur sub-division of the 
Faridpur district. 

The Gosairhat, Bhedarganj, Naria and Janjira 
police-stations of the Madaripur siib-division of 
the Faridpur district. 

ThcBauphal, Paluakhali, Mirzaganj and Retagi 
police-stations of the Patuakhali sub-division of 
the Bakarganj district. 

The Barguna, Amtoli, and Galachipa police- 
stations of the Patuakhali sub-division of the 
Bakarganj district. 

The Patharghata, Mathbaria, Bamna, Bhandaria 
and Kathalia police-stations of the Pirojpur 
sub-division of the Bakarganj district. 

The Pirojpur, Nazirpur, Swarupkati, Banaripara 
and Kowkhali police-stations of the Pirojpur 
siib-division of the Bakarganj district. 

The Mehendiganj, Muladi and klizla pojice- 
I stations of the Sadar sub-division of the Bakar¬ 
ganj district. _ 




cxxii 


Orders in Council. 


Name of Constituency. 


Extent of Constituency. 


No. 

of 

seats. 


Bakarganj .South 
Bakarganj West 
Bhola North 
Bhola .‘'outh 
Brahmanbana North .. 
Brahmanbaria South .. 
Tippera North-East .. 

Tippera North 
Tippera West 
Tippera Central 
Tippera South 
Chandpur East 
Chandpur We.sl 

Matlabba/ar 
NoaUhali North 
Noakhali Central 

Kamganj cum Raipur . • 
Noakhali W'est 
Noakhali South 
Feni 

Cox's Ba7ar 
Chittagong South 

Chittagong South 
Central. 


(ii) Rural—contd. 

The Bakarganj, Rajapur, Nalchiti and Jhalakoti 
police-stations of the .Sadar sub-division of the 
Bakarganj district. 

The Barisal, Babuganj, Uzirpur and Gaurnadi 
1 police-stations of the Sadar sub-division of the 
' Bakarganj district. 

The Ithola and Daulatkhan police-stations of the 
! I^akshin .Shabazpur sub-division of the Bakar¬ 
ganj district. 

The Baranadi, Tazumaddin and Lalniohan pqlice- 
' stations of the Dakshin Shabazpur sub-division 
of the Bakarganj district. 

The Nasirnagar, .Sarail and Brahmanbaria police- 
, stations of the Brahmanbaria sub-division of tne 
Tippera district. 

The Bancharampur and Nabinagar police-stations 
of the Brahmanbaria sub-division of the Tippera 
^ district. 

The Kasba police-station of the Brahmanbaria sub- 
i division and the Burichang police-station of the 
I Sadar sub-division of the Tippera district. 

The Debiduar and Miiradnagar police-stations of 
the Sadar sub-division of the Tippera district. 
The Komna and iJaudkandi police-stations of the 
I .Sadar sub-division of the Tippera district. 

.The Chandina and Comilla police-stations of the 
I .Sadar sub-divisions of the Tippera district. 
iThe Laksam and Chaudagram police-stations of 
j the Sadar sub-division of the Tippera district. 
The Hajiganj and Kachua police-stations of the 
I Chandpur sub-division of the Tippera district. 
■The Chandpur and Faridganj police-stations of 
i the Chandpur sub-division of the Tippera 
district. 

The Matlabbazar police-station of the Chandpur 
I sub-division of the Tippera district. 
iThe Begamganj and Senbagh police-stations of 
I the Sadar sub-division of the Nokhali district. 
The Sudharam and Companyganj police-stations 
of the Sadar sub-division and the Sonagazi 
police-station of the Feni sub-division of the 
I Noakhali district. 

The Kamganj and Rajpur police stations of the 
Sadar sub-division of the Noakhali district. 

The Lakshmipur and Ramgati police-stations of 
the Sadar sub-division of the Noakhali district. 
The Hatiya and Sandwip police-stations of the 
Sadar sub-division of the Noakhali district 
The Feni, Pashuram and Chhagalnaya police- 
stations of the Feni sub-division of the 
Noakhali district. 

The Cox's Bazar sub-division of the Chittagong 
district. 

The Satkania, Banshali and Anwara police- 
stations of the ^ Sadar sub-divisions of the 
Chittagong district. 

■The Patiya, Boalkhali, and Rangania police- 
stations of the Sadar sub-division of the 
Chittagong district. 


1 


1 

1 

1 

1 

1 

1 

1 

1 


1 


1 


1 


1 


1 


1 

1 

1 

1 
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Name of Constituency. 1 

Extent of Constituency. 

; No. 
of 

1 


seats. 


(ii) Rural—contA 

Chittagong North-East. \The Raojan, Hathazari and Fati'-^chn ‘ police- i 1 
stations of the Sad-’r ub-division of the I 
Chittagong district. ' 

Chittagong North-West .The Sitakund. Mirsarai. Chittagong, Double 1 ’ 

I Moorings and Pachalas police-stations of th** \ 

1 Sadar sub-division of the Chittagong di'-.tnct. I 


III.— Women's Constitui ncifs. 


Name of Constituency. 


Extent of Constituency. 


of 

scats. 


Calcutta (General) 


Dacca (General) 


Calcutta (M u h a m- 
madan). 

Dacca (Muhammadan). 


(i) General Urban. 

Parti.—The area bounded on the North by Grey 1 
Street, on the South by Bow Bazar Street, on 
the East by Upper Circular Koaii and on the 
West by Chittaranjan Avenue with extension up 
to Grey Street. 

Pari II.— The area bounded on the North by Park 
Street, on the South and East by Lower 
Circular Road and on the West bv Chowringhec 
Road. 

Part III.—The Ballyganj, Bhowanipur, Alipore 
] and Toll:yganj wards of Calcutta. | 

The municipalities in the Dacca district ' 1 

(li) Muhammadan Urban. 

I Calcutta as defined in section 3 (11) of the I 1 
Calcutta Municipal Act, 1923 
The Municipalities in the Dacca district .. 1 


IV.— ANCLO-lNniAN Constituency. 




No. 

Name of Constituency. | 

1 Extent of Constituency. | 

of 

s eats. 


1 

4 (inclu- 

Anglo-Indian .. j 

The Presidency of Bengal excluding the Chitta- 

ding one 

gong Hill Tr.icts. ! 

seat). 

V.— European Constituencies. 



No. 

Name of Constituency. 

Extent of Constituency. 

of 

seats. 

. 

Burdwan Division 

The Burdwan Division, excluding the Hooghly 

r 1 

and Howrah districts. 


Hooghly cum Howrath. 

|The Hooghly and Howrah districts 

1 





CXXIV 


Orders in Council. 


Name o£ Constituency. 

Extent of Constituency- 

No. of 
seats. 

Calcutta and Suburbs . . 

Calcutta as defined in section 3 (11) of the 

4 


Calcutta Municipal Act, 1923, and the Tollyganj, 
South Suburban and Garden Reach Munici' 
palities of the 24-Parganas district. 


Presidency iJivision . • 

The Presidency Division, excluding Calcutta and 

1 

Rajsliahi Division 

the Tollyganj, South Suburban and Garden 
Reach Municipalities of the 24-Parganas di.strict. 


The Rajsliahi Division excluding the Darjeeling 

1 


district. 


Darjeeling 

The Darjeeling district .. ! 

1 

Dacca Division 

The Dacca Division i 

1 

Chittagong Dhision .. 

The Chittagong Division, excluding the Chittagong 

1 


Hill Tracts. 


Vh- 

—Indian Christian Constitulni iis. 


Name of Constituency. | 

1 1 

h-xtent of Constituenej. 

No. of 
seats. 

Calcutta cum Presidency 

The Presidency Division including Calcutta 

1 

Division. 


Dacca Division 

The Dacca Division .. .. .. j 

1 


VII — Commerce and Industrv Constituencies. 


Name of Constituency. 

Extent of Constiturnc>. 

No. of 
seats. 

Bengal Chamber of 

Non-territorial 

7 

Commerce. 



Calcutta Trades .A.ssocia- 

Do. 

2 

tion. 



Indian Jute Mills Asso- 

Do. 

2 

ciation. 



Indian Tea Association.. I 

Do. 

2 

Indian Mining Associa¬ 

Do 

1 

tion 



Bengal Nation Chamber 1 

Do. 

2 

of Commerce. 



Indian Chamber of Com- 

Do. 

1 

merce- 



Afarwari Association .. j 

Do. 

J 

Muslim Chamber of 
Commerce. | 

Do. 

* 
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VIII.—Landholders Const ituencies. 


Name of Constituency. 


Extent of 


Constituency. 


No. of 
seutd. 


Burdwan Landholders .. 
Presidency Landholders. 
Rajshahi Landholders •• 
Dacca Landholders 
Chittagong Landholders. 


The Burdwan Division 
The Presidency Division 
The Raj shahi Division 
The Dacca Division 

The Chittagong Division, excluding the Cliitta- 
j gong Hill Tracts. 


IX — Labour Constituencies 


Name of Constituency. . 


Extent of Consntuency. 


j No. of 
I seats. 
J_ 


(i) Trade Union Labour. 

Railway Trade Union .. Registered trade unions of railway workers 
operating in the Province. 

Water Transport Trade Registered trade unions of water transport 
Union. workers operating in the Province. 


Calcutta and Suburbs 
(Registered factories). 

Barrackpore (Registered 
factories). 

Howrah (Registered 
factories). 

Hooglily cum Serampore 
(Registered facturie.s). 

Colliery (Coal Mines) .. 


(li) Factory and Colliery Labour. 

Calcutta and the Sadar sub-division of the 24- 
Parganas district. 

The Barrackpore sub-division of the 24-Parganas 
district 

The Howrah district 

The Sadas and Serampore sub-divisions of the 
llooghly district. 

The Asansol sub-division of the Burdwan district. 


1 


1 


1 


1 

1 

1 


Bengal Dooars (Western) 


Darjeeling Sadar 


(lii) Tea Garden Labour. 

First election. 

The following tea gardens:— 11 

Good Hope alias Sisubari. 

Dam Dim. 

Ranicherra. 

Kumlai. 

Kangamati. 

Gujanjhora. 

Hahaipotha. 

New Glencoe. 



.Second election. 

The following tea gardens:— 
Arya. 

Steinthal. 

Happy Valley. 

Windsor. 

Phoobsering. 

Singtom. 

Soom, 

Patabong. 

Rungreet. 

Pandam. 

Bannockburn. 

Bloomfield. _ 



cxxvi 


Orders in Council. 


Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


Bengal Dooars (Eastern) 


(iii) Tea Garden Labour —contd. 
Third election. 

The following tea gardens:— 
Atiabari. 

Bhatkawa. 

Rajabhat. 

Dima. 

Kalchini. 

Chuapara. 

Mcchpara. 

Bliatpara. 

Kadharani. 

Madhu. 

Satali. 


Fourth election. 


Kurseong .. ( The following tea gardens:— 

Maharani 
Edenvale 
I Singeli 

I Monteviot 

I Makaibari 

i Ambootia 
Springside 
Castleton 
Giddapahar 
Murbong 

__ Sepaydhura_ 


X,— University Constituencies. 


1 


Name of Constituency. 

' Extent of Constituency. 

No. of 
Seats. 

Calcutta University 
Dacca University 

Non-territorial 

1 Do. 

f 1 

FIFTH SCHEDULE. 

The United Provinces Constituencies. 

I.— General Constituencies. 

Name of 
Constituency. 

Extent of Constituency. 

No. of seats. 

Scheduled Cas¬ 
tes seats. 

Lucknow city ., | 

Cawnpore city .. j 

(i) Urban. 

The municipality and cantonment of Lucknow 

1 and the Charbagh and Alambagh notified 
area. 

The municipality and cantonment of Cawnpore 
and the Juhi notified area. 

2 

2 

1 
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Name of Constituency. 


Extent of Constituency. 


i 

' 6 I 


Agra city 
Benares city 
Allahabad city 
Saharanpur-cMm - Hard- 
war cwm-Dehra I )un- 
cunt - Muzaifarnagar 
cities. 

Bulandshahr-rum - Mee- 
Tut-cum- Hapur-cum - 
Khurja cum- Nagina 
cities 

Muttra CMwt-Aligarh-CHm 
Ilathras cities. 

F a r r u k h a b a d-< um- 
Etawah cum - Jhansi 
cities. 


Moradabad-cwm-Amroha 
cum - Sambhal - cum- 
Chandansi cities. 

Bareilly - cum - Pilibhit- 
cum Shahjahanpur- 
cum-Budaun cities. 

Fyzabad-CMW - Bahraicli- 
rum-Sitapur cities. 

Janupur-rum-Mirzapui - 
cum- Gha/ipur -cum - 
Gorakhpur cities. 


Dchra Dun district 

Saharanpur district 
(South East). 

Saharanpur district 
(North-west.) 

Muzaffarnager district 
(East). 

AfuzaflFarnagar district 
(West). 

Meerut district (South- 
West). 

Meerut district (North). 

Meerut district (East). 

Bulandshar district 
(North). 

Bulandshar district 
(East). 

Bulandshar district 
(South-West). 

Aligarh district (West). 

Aligarh district (East).. 

Aligarh district (Centre) 


(i) Lrban —contd. . 

The municipality and cantonment of Agra. ' 

Ihe municipality and cantonment of Benares 

The municipality and cantonment of Allahabad. 

The municipalities of Saharanpur, Ilardwar 
Union and Muzaffarnagar, and the munici¬ 
pality and cantonment of Dchra Dun. 

The municipalities of Bulan(l>hahr, Hapur, 
Khurja and Nagina, a.id the inunicipalitv and 
cantonment of Alceilit. 

The municipalities of Hathras and koil- 
Aligarh, and the mniucipality ara canton¬ 
ment of Muttra 

The municipality of Etawah, the municipality 
and cantonment of Farrukhabad-CMwi-Fate-l 
garh, and the municipality and cantonmentl 
of Jhansi and the notified area of Garhia! 
Phatak. , 

The municipalities of Moradabad, Amroha,, 
Sambhal and Chandausi. j 

The municipalities of Pilibhit and Budaun andl 
the municipalities and cantonments ofi 
Bareilly and Shahjahanpur. | 

The municipality of Bahraich and the munici¬ 
palities and cantonments of Sitapiir and Fyza-I 
bad-c«m-Ajodhya. 

The municipalities of Janupur, Ghazipiir and| 
Mirzapur-c«m-Bindhyachal, and the munici-1 
pality, notified area and railway colony of 


Dehra Dun district, excluding the municipalit> 
and cantonment of Dehra Dun. '| 

The tahsils of Roorkeeand Deoband, excluding' 
the municipality of Hardwar Union. | 

The tahsils of Saharanpui and Nakur, excluding 
the municipality of Saharanpur 
The tahsils of Jansath and Muzaffarnagar,! 

excluding the municipality of Muzaffarnagar.] 
The tahsils of Budbana and Kairana 

The tahsils of Baghpat and Ghaziabad 

The tahsils of Meerut and Sardhana, excluding; 

the municipality and cantonment of Meerut, i 
The tahsils of Mawana and Ilapur, excluding 
the municipality of Hapur. 

The tahsil of Bulandshahr, excluding the 
municipality of Bulandshahr. 

The tahsil of Anupshahr 

The tahsils of Khurja and Sikandrabad, ex. 

eluding the municipality of Khurja. 

The tahsils of Khair and Iglas 
The tahsils of Atrauli and Sikandara Rao 
The tahsils of Hathras and Koil, excluding the 
municipalities of Hathras and Koil-Aligarh. 


1 

2 1 


1 

1 


1 { 

( 


1 

1 i 


1 I 


1 i ~ 

I 

1, ^ 

1 




i::;beduled Caste 
Seats. 





cxxviii 


Orders in Council. 


Name of 
Constituency. 


Extent of Constituency. 


6 


(ii) Rural —contd. 


Muttra district (West).. 

Muttra (East) and Etali 
(West) districts. 

Agra district (North- 
East). 

Agra district (South- 
West). 


The tahsils of Muttra and Chhata excluding the 
municipality and cantonment of Muttra. 

The tahsils of Mat and Sadahad in the Muttra 
district and the tahsil of Jalesar in the Etah 
district. 

The tahsils of Agra, Itmadpur and Firozabad, 
excluding the municipality and cantonment of 
Agra 

The tahsils of Bah, Fatehabad, Kheragarh and 
Kiraoli. 


2 

1 


Mainpuri district (Nortl 
East). 

Mainpuri district (South 
West). 

il The tahsils of Mainpuri and Bhongaon. 

'■ 2 

! 1 

The tahsils of Mustafabad (Jasrana), Shikoha- 
bad and Karhal. 

j ^ 

- 

Etah district (North) .. 

1 Ihe tahsil of Kasganj and the Patiali and 1 

1 Nidhpur paigaiias of the Aligaiij tahsil. 

— 

Etah district (South) .. 

I Ihe tahsil of Etah and the Barna and Azam- 
nagar parganas of the Aliganj tahsil. 

•1 1 

~ 

Bijnor district (West) .. 
Bijnor district (East) .. 

The tahsils of Najibabad and Bijnor 

1 1 

— 

1 The tahsils of Nagina and Dhampur, excludingl 1 

1 the municipality of Nagiiia 1 

~~ 

Moradabad district 
(East). 

1 1 he tahsils of Moradabad, Bilari and Thakur- 
1 dwara, excluding the municipalities of Afora- 
1 dabad and Chandausi. 

1 


Moradabad district 
(West). 

The tahsils of Amroha, Sambhal and Hasanpur 
1 excluding the municipalities of Amroha and 
1 Sambhal. 

1 


Bareilly district (South 
West). 

1 The tahsils of Bareilly and Aonla, excluding| 1 
; the municipality and cantonment of Bareilly.i 


Bateilly district (North 
East). 

' The tahsils of Nawabganj, Baheri and 
1 Faridpur, 

i 1 


Shahjahanpur d i s t rict 
(East). 

1 The tahsils of Shahjahanpur and Pawayan, 

, excluding the municipality snd cantonment 
of Shahjahanpur. 

1 


Shahjahanpur district 
(West). , 1 

Biidauti district (East)..' 

1 The tahsils of Jalalabad and Tilaar 

1 


The tahsils of Budaun and Datagaiij., ex¬ 
cluding the municipality of Budaun. 

2 


Budaun districl (West)..! 

The tashils of Sahaswan, Gunnaur and Bisauli. 

1 

— 

Pilihhit district (South).| 

The tahsil of Bisalpur 

1 

— 

Pilibhit district (North). 

The tahsils of Pilibhit and Puranpur, excluding 
the municipality of Pilibhit. 

The tahsils of Farrukhabad and Kaimganj, 
excluding the municipality and cantonment of 
Farrukhabad-CMW-Fategarh. 

1 


Farrukhabad d i s t r i ct 
(North). 1 

1 


Farrukhabad d i s t r i ct 
(South). 

The tahsils of Chhibramau and Kanauj 

1 

__ 

Etawah district (West). 

The tahsils of Etawah and Bharthana, exclud¬ 
ing the municipality of Etawah. 

1 

__ 

Etawah district (East). 

The tahsils of Auraiya and Bidhuna 

1 

— 

Cawnpore district 
(South). 

The tahsils of Ghatampur and Bhognipur 

1 

_ 

Cawnpore district 
(North-East). 

The tahsils of Cawnpore and Bilhaur, exclud¬ 
ing the municipality and cantonment of Cawn- 
pore and the notified area of Juhi. 

1 



Scheduled 
Castes seats 
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Name of 
Constituency. 

Extent of Constituency. j 

1 

"o 

c5 

T3 ” 
u et 
*3 % 

•o „ 


(ii) Rural—contd 1 

! 


Cawnpore district 
(West). 

ihe tahsils of Derapur and Akbarpnr • -| 



Fatehpur district (East). 

The Uihsil of Khaga and parganas Fatenpur 
and tlaswa of the l atchpur tahsil 

1 


tatehpur district (West) 

The tahsil of Khajn.ia and pargana-. Aya Shal., 

1 

— 

Allahabad district 
(Doaba). 

The tahsils of Cliail, Sirathu and Manjliatipur, 
^’municipality and cantoniueiit 

of Allahabad. 

1 


Allahabad district] 

The tahsils of Karchana and Meja 


1 — 

(Jamnapar). 



Allahabad district 

The t.ahsils of 1‘hulpur. Soraon and Handia .. 


— 

(Gangapar). 



Jhansi district (South). 

The tahsils of Lalitpur and Mahroni 


— 

Jhansi district (Noilh). 

ihe tahsils of Garautha, Afoth, Man and 
Jhansi, excluding the Xfunicipalitv, and can- 
1 tonment of Jhansi and the notified area of 
! Garhia Phatak. 

1 


Jalaiin district 

Jalatiii district 


1 

Ilamirpur district 

Hamirpur district 


1 _ 

Batida district (North). 

The tahsils of Baberii and Banda 

J 

_ 

Banda district (South). 

The tahsils of Girvvan (Naraini), ICarwiand 
Afau. 


- 

Benares district (West). 

The tahsil of Benares, excluding (he muni- 
j cipality and cantonment of Benares. 

1 1 

1 


B.iiiares district (Bast). 

1 The tahsil of Chandauli 

' 1 


Miicapur district (North) 

The tahsil of Chunar and Afirzapur, c-xclnding 
the municipality of Mir/apur-cwm-Bindhya- 

I ^ 

1 

Mirzapur district 

The tahsils of Dudhi and Robertsganj 

1 


(South). 



Jaunpur district (East). 

The tahsils of Jaunpur, Kerakat, and Alariahu, 
excluding the municipality of Jaunpur. 

1 

- 

Jaunpur district (West). 

The tahsils of Machhlishalir and Shahganj 

1 

_ 

Ghazipiir district (East) 

The tahsil of Alohatninadabad and the Zamania 
pargana of the Ghazipur tahsil. 

1 

' ^ 

fihazipur district (West) 

The tahsil of Saidpiir, and the Ghazipur, 
Karanda and Pachotar parganas of the 
Ghazipur tahsil, excluding the municipality 
of Ghazipur. 

1 


Ballia district (South).. 

The tahsil of Ballia 

] 1 

__ 

Ballia district (North) .. 

The tahsils of Kasra and Bansdih 


_ 

■Gorakhpur district 

The tahsil of Bansgaon 

i 1 

— 

(South-West). 


1 


Gorakhpur district 

The tahsil of Deoria 

1 I 

— 

(South-East). 


1 


Gorakhpur district 

(West). 

The tahsil of Gorakhpur, excluding the munici¬ 
pality, notified area and railway colony of 
Gorakhpur. 

1 


Gorakhpur district 

The tahsil of Hata 

1 

— 

(Centre). 




Gorakhpur district 

The tahsil of Maharajganj 

2 

1 

(North). 

The tahsil of Padrauna 



Gorakhpur district 

1 

— 

(North-East). 

The tahsil or Khalilabad 



Basti district (South- 

1 

— 

East). 

' 




Q 
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Orders in Council, 


Name of Constituency. 


Extent of Constituency 



JJasti district (North- 
East). 

Basti district (South) .. 


Basti district (West) .. 


Azamgarh district 

(West). 

Azanigarh district 

(South). 

Azamgarh district 

(North-East). 

Naini Tal district 
Almora district 
Garhwal district (South- 
East). 

Garhwal district (North- 
West). 

Lucknow district 


Unao district (West) 

Unao district (East) .. 

linao district (South) .. 

Rae Bareli district 
(North-East). 

Kac Bareli district 
(South-West). 

Hardoi district (North- 
West), 

Hardoi district (South- 
East). 

Hardoi district (Centre). 

Sitapur district (North- 
West). 

Sitapur district (E-ast) . ■ 

Sitapur district (South). 

Kheri district (South- 
West). 

Kheri district (North- 
East). 

Fyzabad district (West). 


I’yzabad district (East). 
Sultanpur district(East) 
Sultanpur district(West) 


Sultanpur district 

(CTcntre). 

Bahraich district(North) 


(ii) Rural —contd. 

The Trans-Rapti tracts of Bansi and Doma- 
riaganj tahsils. 

The Cis-Rapti tracts of Bansi and Domariaganj 
tahsils together with two northern parganas 
(Maghar West and Basti East) of Basti 
tahsil. 

The llarraiya tahsil and the two southern 
parganas (Nagar East and Mahauli West) of 
Basti tahsil. 

The tahsils of Ahraula and Nizamabad 
The tahsils of Deogaon and Mohammadabad.. 
The tahsils of Ghosi and Sagri 

I Naini Tal district 

j Almora di«trict 

The sub-division of Latisdowne 

The siib-divisioiis of Pauri and Chamoli 

Lucknow district, excluding the municipality 
! and cantonment of Lucknow and the Char- 
bagh and Alambagh notified area. 

The tahsils of Safipur and Unao 

The tahsil of Hasanganj 

The tahsil of Purwa 

The tahsils of Maharajganj and Salon 

The tahsils of Dalmau and Rae Bareli 
The tahsils of Bilgram and Shahabad 
The tahsil of Sandila 


The tahsil of Haidoi 

The tahsils of Sitapur and Misrikh, excluding 

I the Municipality and cantonment of Sitapur. | 

\The tahsil of Biswan 

The tahsil of Sidhauli 

The tahsils of Lakhimpur and Mohamdi 

The tahsil of Nighasan 

The tahsils of Fyzabad and Bikapur, excluding 
the municipality ahd cantonment of E'yzabad- 
f«w-Ajodh>a. 

The tahsils of Akbarpur and Tanda 

The tahsil of Kadipur 

The tahsil of Musafirkhana, excluding the 
pargana of Isauli, and the tahsil of Amcthi. 

The tahsil of Sultanpur and the Isauli pargana 
of the Musafirkhana tahsil. 

The tahsil of Nanpara and the Tulsipur, Bhinga 
and Bahaich parganas of the Bahraich tahsil, 
excluding the municipality of Bahraich. 


1 

2 

1 

2 

1 


1 

2 


1 

1 


1 

1 

1 

2 

1 

1 

1 

1 

2 

1 

1 

1 

1 

1 


2 

1 

1 

1 

1 


1 


Scheduled 
Castes seats. 
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Name of Constituency. 


Extent of Constituency. 


Bahraich district South) 

Gonda district (West).. 
Gonda district (South).. 
Gonda district (North- 
East). 

Partabgarh district 
(West). 

Partabgarh district 
(East). 

Bara Banki district 
(South). 

Bara Banki district 
(North). 


(ii) Rural—contA, 

The tahsil of Kaisarganj and the Ikauna 
pargana of the Bahraich tahsil. 

The tahsil of Gonda 
The tahsil of Tarabganj 
The tahsil of Utraula 

The tahsil of Kunda 

The tahsils of Partabgarh and Patti 

The tahsils of Hydergarh and Ramsanchighat. 

|The tahsils of Fatehpur and Nawabganj 


1 

1 

2 

1 

1 

1 

2 


1 


II.— Muhammadan constituencies. 


Name of Constituency. Extent of Constituency. 


No. of 
scats. 


Aleerut-ci/m-Hapur-cum 

Bulandshahr-cMm- 

Rhurja-c«m-Nagina 

cities. 

iJehra 1 lun-Ciim-Hard- 
war-fitm -Saharanpur- 
cwm-Muzaflarnagar 
cities. 

Aforadabad-CMW- 
Amroha-CMW-Chan- 
dausi cities. 

Barcilly-nim-Pilibhit 

cities. 

Budaun-rum-Shahjahan- 

pur-cuw-Sambhal 

cities. 

Agra CMW-Farrukhabad- 
cwm-Etawah cities. 

Aligarh - cum - Hathras- 
CKW-Muttra cities. 

Cawnpore city 

Allahabad - cum - Jhansi 
cities 

Benares - riiw-Mirzapur 
cities. 

Ghazipur-cMW- Jaunpur- 
cum Gorakhpur cities. 

Lucknow city 


(i) Urban. 

The municipalities of Hapur, Bulaadshahr, Kbiirja i 
and Nagina and the municipality and cantonment I 
of Meerut. 

The municipalities of Saharanpur, Muzaffarnagar 

I and Hardwar Union and the municipality and 

i cantonment of Dehra Dun. 

The municipalities of Moradabad, Amroha and 
Chandausi. 

The municipality of Pilibhit and the municipality 
aad cantonment of Bareilly. 

The municipalities of Budaun and Sambhal and 
the municipality and cantonment of Shahjahan- 
pur. 

The municipalities and cantonments of Agra and / 
Farrukhabad-CMm-Fatehgarh and the municipa- | 
lity of Etawah. | 

The municipalities of Koil-Aligarh and Hathras ‘ 
and the municipality and cantonment of Muttra. ' 

The municipality and cantonment of Cawnpore and I 
the notified area of Juhi. | 

The municipalities and cantonments of Allahabad ' 
and Jhansi and the notified area of Garhia 
Phatak. 

The municipality and cantonment of Benares and 
the municipality of Mirzapur-cum-Bindh>achal. 

The municipalities of (jhazipur and Jaunpur and 
the municipality, notified area and railway colony 
of (Gorakhpur. 

The municipality and cantonment of Lucknow and 
the Charbagh and Alambagh notified area. 


1 


1 


1 


No. of seats. 
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OllDERS IN COUNCII.. 


Name of Constituency. 1 Extent of Constituency. 


I . . Urban —contd. 

J'yzabad - cum - Sitapur- The municipalities and cantonments of Sitapnr 1 
ciim Dahraich cities. and Fyzabad-cM/w-Ajodliya and the municipality 
I of Bahraich. 

(ii) Rural. 

Dehra Dun and Saharan- Dehra Dun district excluding the municipality and 1 
pur (East) districts. cantonment of Dehra Dun, and the Roorkee 
tahsil of the Sharanpur district excluding the 
municipality of Hardwar Union 

Saharanpiir district The tahsil of Saharanpur, excluding the munici- 1 
(North). pality of Saharanpur. 

Saharanpur district The tahsils of Deoband and Nakur . 1 

(South-West). 1 

Muzaffarnagar district 'The tahsils of Jansath and Miizaffarnagar, cxcliid- 1 
(East). ing the municipality of Muzaffarnagar. 

Muzaffarnagar district The tahsils of Budhana and Kairana .. 1 

(West). 

Meerut district (East) •. The tahsils of Hapur, Mawana and Meerut, exclud- 1 
Ing the municipality of Ilapur and the munici- 
1 pality and cantonment of Meerut. 

Meerut district (West) The tahsils of Haghpat, Sardhana and Ghaziabad. 1 

Bulandshal.r di-jirict Tlie tahsils of Bulandshahr and Anupshahr, exclud- 
(East). ing the municipality of Bulandshahr. 

Bulandsliahr district The tahsils of Sikandrabad and Khurja, excluding , 1 

(West). the municipality of Khurja 

Aligarh district . - Aligarh district, excluding the municipalities of 1 

Hathras and KoiNAligarh. 

Muttra and Agra dis- Muttra and Agra districts, excluding the munici- 1 
tricts. palities and cantonments of Muttra and Agra. 

Mainpuri and Etah dis- Mainpuii and Etab districts .. 1 

tricts. 

Naini Tal, Almora and Naini Tal and Alraora districts and the tahsil of 1 
Bareilly (North) dis- Bahen in the Bareilly district, 
tricts. 

Bareilly district (East- The tahsils of Aonla, Bareilly, Faridpur and 1 
South and West). Nawabganj, excluding the municipality and 

cantonment of Bareilly. 

Bijnor district (South- iThe tahsils of Nagina and Dhampur, excluding 1 

East) I the municipality of Nagina. 

Garhwal and B i j n o r iGarhwal district, and the tahsils of Bijnor and 1 

(North-West) districts j Najibabad in the Bijnor district. 

Moradabad district The tahsils of Ilasanpur and Amroha, excluding 1 

(North-West). the municipality of Amroha. 

Moradabad district The tahsils of Thakiirdwara and Moradabad, ex- 1 

(North-East). eluding the municipality of Moradabad. 

Moradaoad district The tahsils of Bilari and Sambhal, excluding the 1 

(South-East). muiiicipahties of Chandausi and Sambhal. 

Budaun district (West). The tahsils of Bisauli, Gunnaur and Sahaswan .. 1 

Budaun district (East), The tahsils of Budaun and Dataganj, excluding I 

the municipality of Budaun. 

Shahjahanpur district .. Shahjahanpur district, excluding the municipality 1 
and cantonment of Shahjahanpur. 

Pilibhit district .. Pilibhit district, excluding the municipality of 1 

Pilibhit. 

Farrukhabad district .. Farrukbabad district, excluding the municipality 1 

and cantonment of Farrukhabad-CMm-Fatehgarh. 
Erawah and Cawnpore Etawah district, excluding the municipality of 1 

districts. Etawah, and Cawnpore district, excluding the 

municipality and cantonment of Cawnpore and 
I the notified area of Juhi. | 


No. of 
seats. 
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Name of Constituency. 


Extent of Constituency. 


Fatehpur and Banda I 
districts. 

Allahabad district | 
(South-West). I 

Jhansi, J a 1 a u n and , 
Hamirpur districts. 

Jaunpur and Allahabad 
(North-East) districts. 


(iha/ipur and Hallia 
districts. 

Gorakhpur district 
(West). 

Gorakhpur district 
(East). 

Basti district (West) .. 
Basli district (South- 
East). 

Basti district (North- 
East). 

Azanigarh district 
(West). 

Aramgarh district (East) 
Lucknow and XJnao dis¬ 
tricts. 

Rae Bareli district 
Sitapur district 

ifardoi district 
Kheri district 
Fyzabad district 

Goiida district (South- 
West). 

Gonda district (North- 
East). 

Bahraich district (North) 
Bahraich district (South) 

Sultanpur district 
Partabgarh district 
Bara Banki district 


(ii) Rural—coniA. 

Fatehpur .'•nd Banda dis^rictt 

Allahabad district, excluding the tahsils of Haiwha 
and Phulpar, and the municipality and canton- 1 
nient of Allahabad. j 

Jhansi, Jalaiin and llamiipiii districts, ''xcliidir.g ' 
the municipality and cantonment of Jhansi and , 
the notified area if Garina Phatak. 

Jaurpur district, and the tahsils of Handia and 
Phulpur of the Allahabad district, excluding the 
niunicipality of Jaunpur. 

Benares district, excluding the municipality and 
cantonment of Benares, .and Mir/apur district 
excluding the municipality of Mir/apur-cM»«- 
Bindhyachal. 

Ghazipnr district, excluding the municipality of 
! Ghazipur, and Balha district. 
jThe tahsils of Gorakhpur, Maharajganj and Bans- 
gaon, excduding the municipahtj, notified 
area and railway colony of Gorakhpur. 

The tahsils of Hata, Padrauna and Deoria 

The tahsils of Domariaganj and Hariiya 
The tahsils of Klialilabad and Basti 

The tahsil of Bansi 

The tahsils of Ahraula, Deogaon and Nizatnabad. 

The tahsils of Ghosi, Mohammadabad and Sagri. 
Lucknow district, excluding the municipality and 
cantonment of Lucknow, and the Charbagh and 
Alambagh notified area, and Unao district. 

Rae Bareli district 

Sitapur district, excluding the municipality and 
cantonment of Sitapur. 
llardoi district .. 

Kheri district .. .. . 

Fyzabad district, excluding the municipality and 
cantonment of Fyzabad CMW-Ajodliya. 

The tahsils of Gonda and Tarabganj .. 

The tahsil of Utraula 

The Tahsil of Nanpara 

The tahsil.s of Bahraich and Kaisarganj, excluding 
the municipality of Bahraich. 

Sultanpur district 
Partabgarh district 

Bar a Banki district ___-j_ 

III.— Women's Constituencies. 


Name of Constituency. 


Extent of Constituency. 


(i) General Urban. 

.. iThe municipality and cantonment of Benares 
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Orders in Council. 


Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


Meerut district (North). 

Cawnpore district 
(North East). 

Fyzabad district (West). 


(ii) General Rural. 

The tahsils of Meerut and Sardhana, excluding 
the municipality and cantonment of Meerut. 

The tahsils of Cawnpore and Bilhaur, excluding 
the municipality and cantonment of Cawnpore 
and the notified area of Juhi. 

The tahsils of Fyzabad and Bikapur, excluding the 
municipality and cantonment of Fyzabad-fMMt- 
Ajodhya. 

(iii) Muhammadan Urban. 


Luckiiov' City . iThe municipality and cantonment of Lucknow and 

I the Charbagh and Alambagh notified area. 

(iv) Muhammadan Rural. 

^loradabad district IThe tahsils of Thakurdwara and Moradabad ex- 
(North-East) I eluding the municipality of Moradabad. 


j 

! 


I 

1 


1 

1 

1 


1 


1 


IV.—Anc.lo-J ndian Constituency . 


Name of Constituency. 

Extent of Constituency 

No of 
seats. 

The United Provinces 
Anglo-Indian Consti¬ 
tuency. 

The United Provinces .. .. .. ! 1 

1 

V.—European Constituency, 

Name of Constituency. 

Extent of Constituency. 

1 No. of 
seats. 

The United Provinces |The United Provinces 

European Constituency j 

1 ^ 

VI.—Indian Christian Constituency. 

Name of Constituency. | 

Extent of Constituency. 1 

The United Provinces 
Indian Christian Con¬ 
stituency. 

The United Provinces 

2 
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VII.— Commerce AND Industry Consiituencies. 


Name of Constituency. 


Extent of Constituency. 


N.i (.f 
seats. 


The Upper India Cham- Non territorial .. . .. ..2 

her of Commerce. 

Tlie United Provinces Non-tci ntcrial 
Chamber of Commerce 
and the Merchants’ 

Chamber of the United 
Provinces. 


VIII .—La xduoldef - C<»xj,tituen cies 


Name of Constituency. | 

Extent of Constituency. | 

No. of 
seats. 

The British Indian! 

Association of Oudh. 
T he Agra Province 
Zamindars’ Associa¬ 
tion, Allahabad. 

Non-territorial ..| 

Non-territorial 

, 4 

2 

1 

IX —Labour Constituenciks. 

Name of Constituency. 

Extent of Constituency. 

No of 
mem¬ 
bers. 


(i) Trade Union. 


Trade blnion Consti¬ 
tuency. 

The United Provinces. 

i ' 

1 

Cawnpore Industrial 

FactoryLabour Consti- 

(ii) Non-Union Labour. 

i Factories in the area comprised in the Cownpore 
City general urban constituency. 

1 

Industrial Factory lab¬ 
our in Lucknow, Agra, 
Aligarh and Allaha¬ 
bad. 

Factories in the area comprised in the Lucknow 
City, Agra City, ^nd Allahabad City general 
urban constituencies and the municipality of 
Koil-Aligarh. 

1 

X.— University Constituency. 

Name of Constituency. 

Extent of Constituency. 

No. of 
mem¬ 
bers. 

University ..j 

j Non-territorial 

La 
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Orders in Council. 


SIXTH SCHEDULE. 
The Punjab Constituencies. 


J.—General Constituencies. 




O? 

•did 

Name of i 

Constituency. 

Extent of Constituency. 

"o 

j| 



<3 

>"3 


Southern Towns 


South-Eastern Towns . 


Eastern Tovvns 


Lahore City 
Amritsar City 
North-Eastern Towns . 


North-Western Towns., 


South-Western Towns.. 


(i) Urban. 

The municipalities of Bhiwani, Hissar, Sirsa, 
Hansi, Rohtak, Sonepat, Rcii, Jhajjar, Re- 
wari and Palwal; the small towns of Budh- 
lada, Toliana, Mcliain and Ifidayatpnr 
Chhaoni (Gurgaon); and the Civil Lines of 
Rohtak. 

The municipalities of Panipat, iCarnal, Kaithal, 
Shahabad, Ambala, Ambala Cantonment Sadr 
Bazar, Kalka, Jagadhri, Sadhaura, Rupar, 
Simla, Ludhiana, Jagraon and Haikot; the 
cantonments of Ambala, Kasauli, Dagshai, 
Sabathu and Jutogh ; and the notified areas c»f 
Kaithal Mandi, Karnal Civil Station and 
Ambala Civil Station. 

|The municipalities of Dharamsala, Hoshiarpur, 
Urmur Tanda, Karlarpur, Jullundnr, Nako- 
dar, Moga, Ferozcporc, Muktsar, Abohai 
and Fazilka; the cantonments of Dharamsala, 
Jullundur and Ferozcporc; and the Civil 
I.incs of Hoshiarpur. 

The municipality and cantonment of Lahore .. 

The municipality and cantonment of Amritsar. 

The municipalities of Chunian, Kasur, Patti, 
Beghbanpura cum Bhogiwal Jandiala,. Tarn 
Taran, Batala, Gurdaspur, I’athankol, Dal- 
housie, Sialkot, Pasrur. Wazirabad, Hafiza- 
bad, Gujranwala, Sheikhiipura and Nankana 
Sahib; the cantonments of Baiun, Bakloh and 
Sialkot; the «-mall towns of Mandi Pattoki, 
and ITardo Daska; and the Civil Lines of 
Gurdaspur. 

[The municipalities of Gujrat, Jalalpur Jattan, 
Bliera, Sargqdha, Sahiwal, Khnshab, Jhelum, 
Chakwal, Find Dadan Khan, Rawalpindi, 
Nfurree, Hazro, Carapbellpur, Pindighcb, 
Mianwali, Isakhel, Kalabagh, Jhang- 
Maghiana and Chiiiiot; the cantonments of 
Jhelum. Rawalpindi, Murree, Campbellpur 
and Attock; and the notified area of Gujrat 
Civil Lines. 

The municipalities of Pakpattan, Montgomery, 

' Okara, Kamalia, Gojra, Lyallpur, Multan, 
Khanewal, Muzaflargarh, Leiah, Dera Ghazi 
Khan and Jampur;the cantonment of Mul¬ 
tan ; and the Civil Lines of Muzaifargarh. 


Hissar South 

The Hissar and Bhiwani tahsils of the Hissar I 
district. 

1 

- 

Hansi 

The Hansi tahsil of the Hissar district 

1 

— 

Hissar North 

The E'atehabad and Sirsa tahsils of the Hissar 
district. 

1 

— 

Rohtak North 

The Sonepat tahsil and the police station areas 
of Gohana and Barauda of the Rohtak dis¬ 
trict. 

1 
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Name of 
Constituency. 

Extent of Constituency. 

No. of seats. 

Scheduled 
Castes seats. 


(ii) Rural—contil. 



Rohtak Central 

The Rahtak tahsil and the police station area 
of Meham of the Rohtak district. 

1 

- 

^orth-West Gurgaon .. 

The Jhajjar tahsil of the Rahtak district 

1 

_ 

The Gurgaon and Rewari tahsils of the Gur¬ 
gaon district. 

1 

- 

South-East Gurgaon .. 

The Firozepur-Jhirka, Nuh, Pahval and Ballab- 
garh tahsils of the Gurgaon district. 

2 

1 

Karnal South 

The Kama! and Panipat tahsils of the Karnal 
district. 

1 


Karnal North 

'ihe Kaithal and Thanesar tahsils of the 
Karnal district ' 

2 

1 

Ambala and Simla 

The Ambala and Simla districts 

2 

1 

Kaiigra North 

The police station areas of Shahpur, Dharam- 
sala, Kangra and Palampur (excluding the 
/ail of Bhangal of the Kangra district. 

1 

- 

Kangra South 

The police station areas of Barsar, llainirpur 
j and Sujanpur of the Kangra district. 

1 

— 

Kangra East 

The police station areas of Kulu and Seroj and 

I the zail of Bhangal of the Palampur tahsil of 
i the Kangra district. 

1 


Kangra West 

1 The police station areas of Indaiira, Nurpur 
llaripur and Jawalamukhi of the Kangra 

1 district. 

1 


Hoshiarpur West 

[The Hoshiarpur, Dasuya and Garhshankar 
tahsils of the Hoshiarpur district. 

2 


Una .. 1 

The Una tahsil of the Hoshiarpur district 

1 

— 

Julliindur 

The Jullundur district 

2 

1 

Ludhiana and Feroze- 

The Ludhiana and Ferozepore districts .. 1 

2 

1 

West Lahore Division .. 

The Lahore, Gujranwala and Sheikhtipura dis¬ 
tricts. 

1 


Amritsar and Sialkot .. 

The Amritsar and Sialkot districts 

2 

1 

GurJaspur 

The Gurdaspur district 

1 

— 

kawalpindi Division .. 

The Rawalpindi division 

1 

— 

South-East Multan Divi¬ 
sion. 

The Montgomery district and the Mailsi, 
Khanewal and Kabirwala tahsils of the 
Multan district. 

1 


Lyallpur and Jhang 

The Lyallpur and Jhang districts 

The Muzaffargarh and Dera Ghazi Khan dis¬ 
tricts and the Multan, Shujabad and Lodhran 
tahsils of the Multan, district. 

2 

1 

West Multan Division.. 

1 



TI.—Muhammadan Constituencies. 


.Southern Towns 


(i) Urban. 

The municipalities of Bhiwani, Hissar, Sirsa, 
Palwal, Hansi, Rohtak, Sonepat, Beri, Jhaijar, 
Rewari, Panipat, Kamal, Kaithal and Shahabad; 
the notified areas of Kaithal Mandi and Karnal 
Civil Station; the small towns of Budhalada. 
Tohana, Meham and Hidayatpur Chhaoni 
(Gurgaon) ; and the Civil Lines of Rohtak._ 





cxxxviii 


Orders in Council. 


Xame of Constituency. 


Extent of Constituency. 


No. of 
seats. 


1 (i) Urban —contd. 

South-Eastern Towns .. ;The municipalities of Ambala, Ambala Canton- 
i ment Sadr Ba/ar, Kalka, Jagadhri, Sadhaura, 
I Rupar, Simla, Ludhiana, Jagraon and Raikot; 
I the cantonments of Ambala, Kasauli, Daghshai, 
I Sabathti, and Jutogh; and the notified aiea of 
I Ambala Civil Station 

[The municipalities of Dharamsala, Hoshiarpur, 
Moga, Urmur Tanda, Kartarpur, Jullundur, 
j Nakodar, Moga, E'erozepore, Muktsar, Abohar, 
I E'azilka Chunian, Kasur and Patti; the cantoii- 
ments of Dharamsala,Jullundur and Eerozcporc; 
! the small tow'n of Mandi Pattoki; and the 
[ Civil Lines of Hoshiarpur. 

T-ahore City within the Circular Road 
'The municipal area of Lahore outside the Circular 
j Road; the cantonment of Lahore and the muni- 
1 cipality of Baghbanpura cum Bhogiwal. 

[The municipality and cantonment of Amritsar 
IThe municipalities of Jandiala, Tarn Taran, 
' Batata, Gurdaspur, Pathankot, Dalhousie. Sail- 
I kot. Pasrua, Wa/irabad, llafizabad, Gujranwala, 
I Sheikhupara and Nankana Sahib: the canton- 
[ ments of Baiun, Bakloh and Sialgot; the small 
I town of Hardo Daska.and the Ci\il Lines of 
Gurdaspur. 

The municipalities of Gujrat, Jalalpur Jattan, 
Bhera, Sargodha, Sahiwal, Khushab, Jhclum, 
Chakwal, Find Dadan Khan. Rawalpindi, 
Miirree, Hazro, Campbcllpur, Pindigheb, Mian- 
wali, Isakhel and Kalabagh; the cantonments of 
Jhelum, Rawalpindi, Murree, Campbcllpur and 
Attock; and the notified area of Gnjrat Civil 
I-ines. 

The municipalities of Pakpattaii, Montgomery, 
Okara, Kamalio, Gojra, Lyallpur, Jhang- 
Maghiana, Chiniot, Multan, Khanewal, Muza- 
ffargarh, Leiah, Dera Ghazi Khan and Jampur ; 
the cantonment of Afultan; and the Civil Lines 
of Muzaffargarh. 


Eastern Towns 


Amritsar City 

North Eastern Towns .. 


I 


Rawalpindi Division 
Towns. 


Multan Division Towns 


1 


1 

1 


1 


1 


Hissar 

Rohtak 

North West Gurgaon .. 
South-East (iiirgaon .. 
Karnal 

Amhala and Simla 
Kangra and Eastern 
Hoshiarpur. 
Hoshiarpur West 

Jullundur North 
Jullundur South 

Ludhiana 
Ferozore Central 


j (ii) Rural. 

The Hissar district .. .. .. 1 

The Rohtak district .. .. .. 1 

The tahsils of Gurgaon, Rewari, Ballabgarh and 1 
Nuh of the Gurgaon district. 

Thetahsilsof Firozpur-Jhirka and Palwal of the 1 
Gurgaon district. 

The Karnal district .. 1 

The Ambala and Simla districts .. 1 

The Kangra district and the Dasnys and Una 1 

tahsils of the Hoshiarpur district. 

The Hoshiarpur and Garhshankar tahsils of the 1 
Hoshiarpur district 

The Jullundur and Nawashahr tahsils of the 1 
Jullundur district. 

The Phillaur and Nakodar tahsils of the Jullun- 1 
dur district. 

The Ludhiana district .. 1 

The Ferozepore and Muktsar tahsils of the Fero- 1 

zepore district. 
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cxxxix 

Name of Constituency. 

I Extent of Constituency. 

No. of 
seats. 


(ii) Rural —contd 


Ferozepore East 

The Zira and Moga tahsils of the Ferozepore 
district. 

1 

Fa/ilka 

The Fazilka tahsil of the Ferozepore district 

1 


The Lahore tahsil of the Lahore district 

1 


The Chunian tahsil of the Lahore district 

1 

Kasur 

The Kasur tahsil of the Lahore district 

1 


The Amritsar tahsil of the Amritsar district 

1 


The Tarn Taran tahsil of the Amritsar district .. 

1 


The Ajnala tahsil of the Amritsar district 

1 

(Jurciaspur East 

The Gurdaspur and Pathankot tahsils of the 
Gurdaspur district. 

1 

Batala 

The Batala tahsii of the Gurdaspur district 

1 

Shakargarh 

The Shakargarh tahsil of the Gurdaspur dis¬ 
trict. 

1 

Sialkoi North 

The police station areas of Phuklian, Chaprar, 
.Sialkot and Sambriai of the Sialkot district. 

1 

Sialkot Central 

The police station areas of Daska, Pasrur, Satrah 
and Nidoke of the Sialkot district. 

1 

Sialkot South 

The police station areas of Phillaura, Zafarwal, 
Qila Sobha Singh, Narowal and Raya of the 
Sialkot district. 

1 

1 

(iujranwala North 

The Wazirabad tahsil and the police station area 
of Qila Didar Singh of the Gujranwala district. 

1 

Gujranwala East 

The Gujranwala tahsil (excluding the police 
station area of Qila Didar Singh) of the Guj 
ranwala district. 


Haiizabad 

The Ifaiizabad tahsil of the Gujranwala district. 

1 

Sheikhupura 

The Sheikhupura tahsil of the Sheikhupura dis 
trict. 

The Nankana Sahib tahsil of the Sheikhpiira i 
district. 

1 

Nankana Sahib 

1 

Shahdara 

The Shahdara tahsil of the Sheikhupura district. 

1 

Gujrat North 

Tlie police station areas^of Sarai Alamgir, Kliarian 
and Dinga of the Gujrat district. 

1 

Gujrat East 

The police station areas of Karianwala and Lala 
Musa of the Gujrat district. 

1 

South-East Gujrat 

The police station areas of Jalalpur Jattan, Gujrat 
Sadr and Kunjah of the Gujrat district. 


North-West Gujrat 

The police station areas of Pindi Baha-ud-Din, 
Miana Gondal and Kothala Sheikban (excluding j 
the zail of Mianwal) of the Gujrat district. 

1 

South-West Gujrat 

The police station areas of Pahrianwali, Phalia 
and Qadirabad and the zail of Mianwal of the 
Gujrat district. 

1 

Shahpur 

The Shahpur tahsil of the Shahpur district 

1 

Khushab 

The Khushab tahsil of the Shahpur district 

1 

Bhalwal 

The Bhalwal tahsil of the Shahpur district 

1 

Sargodha 

The Sargodha tahsil of the Shahpur district 

1 

Jhelum 

The Jhelum tahsil of the Jhelum district 

1 

Find Dadan Khan 

The Pind Dadan Khan tahsil of the Jhelum 
district. 

1 

Chakwal 

The Chakwal tahsil of the Jhelum district 

1 

Rawalpindi Sadr 

The Rawalpindi tahsil of the Rawalpindi district. 

1 

<3ujar Khan 

The Gujar Khan tahsil of the Rawalpindi district. 

1 

Rawalpindi East 

The Murree and Kahuta tahsils of the Rawalpindi 
district. 

1 

Attock North 

The Attock tahsil. the Bahtar zail of the Fateh- 
jang tahsil and the Nara Jalwal and Basal zails 
of the Pindigheb tahsil of the Attock district. 

1 

Attock Central 

The Fatehjang tahsil (excluding the Bahtar zail) 
and the Dandi, Kamrial, Khaur, Khunda Kamal- 

1 
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Orders in Council. 


Name of Constituency. 


Extent of Constituency. 


No.of 

seats. 


Attock South 


Mianwah North 


Mianvvali South 


Montgomery 

Okara 

Dipalpur 

Pakpattan 

Lyallpur 

Samundri 

Tobo Tek Suigh 

Jaratiwala 
Jhang Ifast 

Jhang Central 


Jhang VV^est 


Multan 

Shujabad 

Lodliran 

Malisi 

Khanevval 

Kabirwala 

MuzafTargarh .Sadr 

Alipur 

Muzaffargarh North .. 
f )era Ghazi Khan North 


Dera Ghazi Khan Cen¬ 
tral. 

Dera Ghazi Khan South. 


(ii) Rural —contd. 

pur.Khunda Thatti Nur Ahmed Shah and Pindi- 
gheb zails of the Pindigheb tahsil of the Attack 
district. 

The Talagang tahsil and the Jand, Narrah. 
Makhad, and Maira zails of the Pindigheb tahsil 
of the Attock district. 

The Isakheland Mianwali tahsils of the Mianwali 
district excluding the police station area of 
Piplan and the Wan Bhachran zail. 

The Bhakkar tahsil, the police station area of 
Piplan and the Wan Bhachran zail of the Mian- ' 
wali district I 

The Montgomery tahsil of the Montgomery dist- j 
rict. j 

The Okara tahsil of the Montgomery district .. 1 
The I )ipalpur tahsil of the Montgomery district. , 
The Pakpattan tahstl of the Montgomery district. ' 
The Lyallpur tahsil of the Lyallpur district .. : 
The .Samundri tahsil of the I.yallpur district .. ' 
The Toba Tek Singh tahsil of the Lyallpur dist- , 
I trict. 

|The Jaranwala tahsil of the Lyallpur district .. 
|The police station areas of Chinniot, I.alian and 
Bhowana of the Jhang district. 

The police station areas of Jhang Sadr, Kotwali ’ 
(rural), Qadirpur, !N[ochiwala and Barana of i 
the Jhang district. I 

The police station areas of Shorkot, Garh Maha- j 
raja, Atharan Hazari and Massaii of the Jhang ' 
District. I 

The Multan tahsil of the Multan district .. \ 

The .Shujabad tahsil of the Multan district .. < 
The Lodhran tahsil of the Multan district .. ' 

The Mailsi tahsil of the Multan district .. | 

The Khanewal tahsil of the Multan district 
The Kabirwala tahsil of the Multan district .. | 
The Muzaffargarh tahsil of the Muzaffargarh 
district. 

The Alipur tahsil of the Muzaffargarh district .. 
The Kot Adu and Leiah tahsils of the Muzaffar¬ 
garh district. 

The police station areas of Vehoa, Ketra, Taunsa, 
Kala, Batil and Dera Ghazi Khan Sadr of the 
Dera Ghazi Khan di.strict. 

The police station areas of Drahman, Kot Chutla, 
Choti and Jampur of the Dera Ghazi Khan 
district. 

The police station areas of Dajal, Harrand, Kot 
Mithan, Rajanpur, Rojhan, Fazilpur and Shah- 
wali of the Dera Ghazi Khan district. 


1 


1 


1 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 


1 


1 

1 

1 

1 

1 

1 

1 


1 


HI.—SiKii Constituencies. 

Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Eastern Towns ..| 

(i) Urban. I 

The municipalities of Bhiwani, Hissar, Sirsa, 
Hansi, Rohtak, Sonepat, Ben, Jhajjar, Rewari,! 

1 
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Name of Constituency. 


Extent of Constituency. 


(i) Urban —contd. 

Palwal, Panipat, Karnal, Kaithal, Shahabad, 
Ambala, Ambala Cantonment Sadr Bazar, Jaya- 
dhri, Sadhaura, Rupar, Kalka, Simla, Ludhiana. 
Jagraon, Raikot, Dharamsala, Hoshiarpnr, 
Urmur Tanda, Kartarpur, Jullundur, Nakoilar, 
Moga, Ferozcfwre, Muktsar, Abohar, Fazilka, 
Amritsar. Jandiala, Tarn Taran, Batala, Gur<las- 
pur, Pathankot, Dalhousir, Sialkot and Pasrur ; 
the cantonments of Ambala, Kasauli, 1 )aghshai, 
Sabathu, Tutogh, Dharamsala, Jullundur. Fero- 
zepore, Amritsar, naliiin, Bakloli and Sialkot; 
the notified areas of Kaithal ifandi, Karnal 
I Civil Station and Ambala Civil Station, the 
small towns of Budhlada, Tohana, Aleham, 
' Hidayatpur Chhoani (Gurgaon) and liardo 
I Daska; and the Civil Lines of Kohtak, Hoshiar- 
pur and Gurdaspur. 


Western Towns 


South-East Punjab 

Ambala North 

Kangra and Northern 
Iloshiarpur. 

Ho-shiarpur South 

Jullundur West 

Jullundur Hast 

Ludhiana East 

Ludhiana Central 


Jagraon 

Ferozepore North 


,The municipalities of Chunian, Lahore, Baghban- 
j pura-fKW-Bhogiwal, Kasur, Patti, Wa/irabad, 

1 Hafizabad, Gujranwala, Sheikhupura, Nankana 
I Sahib, Gujrat, Jalalpur Jattan, Bhera, Sargodha, 
j Sahiwal Khushab, Jhelum, Chakwal, Pind Dadan 
Khan, Rawalpindi, Murree, Hazro, Campbellpur, 
Pindigheb, Mianwali, l.sakhcl,KaIabagh, Pakpat- 
tan, Montgomery, Okara, Kanialia.Gojra, Lyall- 
pur Jhang-M.nghiana, Chiniot, Multan, Khane- 
wal, Aluzaffargarh, Leiah, Dera Ghazt Khan and 
Jampur; the cantonments of Lahore, Jhelum, 
Rawalpindi, Murree, Campbellpur, Attock and 
Multan; thenotified area of Gujrat Civil Lines; 
the small town of Mandi Pattoki, and the Civil 
Lines of Muzaffargarh. 

(li) Rural. 

The districts of Hissar, Rohtak, Gurgaon, Karnal 
and Simla and the Ambala, Naraingarh and 
Jagadhri tahsils of the Ambala district. 

The Kharar and Rupar tahsils of the Ambala 
district. 

The Kangra district and the Iloshiarpur and 
Dasuya tahsils of the Hoshiarpur district. 

The Garhshankar and Dna tahsils of the Iloshiar- 
pur district. 

The Jullundur and Nakodar tahsils of the Jullun¬ 
dur district. 

iThe Nawashabr and Phillaur tahsils of the Jullun¬ 
dur district. 

The Samrala tahsil and the police station areas of 
Sahnewal and Ludhiana Sadr of the Ludhiana 
district. 

[The Ludhiana tahsil of the Ludhiana district 
excluding the police station areas of Sahnewal 
and Ludhiana Sadr. 

iThc Jagraon tahsil of the Ludhiana disti ict 
The Zira and Ferozepore (excluding Nathana 
‘ sub-tahsil) tahsils and the police station areas 
of Jalalabad and Guru Har Sahai of the Feroze¬ 
pore district. 


I 


1 

1 

1 

1 

1 

1 

1 


1 

1 
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Orders in Council. 


Name of Constituency, j Extent of Constituency. 


No. of 
seats. 


(ii) Rural —contd. \ 

Ferozeporc East .. The police station areas of Moga, Mehna and I 1 

Nihal Singhwala of the Fero/epore district. j 

Fero/epore West .. The Fazilka tahsil and the police station area of j 1 

of Kot Hhai of the Ferozepore district. i 

F'erozepore South .. The Nathana sub-tahsil and the police station 1 

areas of ilagha Puma and Muktsar of the 1 
^ Ferozepore district. 

Lahore West .. The Lahore and Chunian tahsils of the Lahore | 1 

district. I 

Kasur .. The Kasur tahsil of the Lahore district .. ' 1 

Amrit.sar North . The polite'.tation areas of Ajnala, Ramdas, | 1 

I Lopoke, Gharinda and Jhabal and the zails of j 
, Bagga and Sainsra in the police-station area of I 
j Majilha in the Ajnala tahsil of the Amritsar j 
district. 

Amritsar Central ..| The police-station areas of Amritsar Sadr, Kathu- I 1 
j nangal and Jandiala and the zails of Mehta and ' 

I Sheron Bagha in the police-station areas of Beas . 

[ and the zails of Johal and Sohian in the police- ! 

1 station area of Majitha in the Amritsar tahsil of . 
the Amritsar district. i 

Amritsar South .. The police station areas or Tarn Taran, Sarhali , 1 

and Wairowal and the zails of Chima Bath and , 
Butala in the police station area of Beas of the 
Amritsar district. 

Gurdaspur North .. The Gurdaspur, Pathankot and Shakargarh t.'ihsils , 1 

of the Gurdaspur district. i 

Batala .. The Batala tahsil of the Gurdaspur district .. i 1 

Sialkot .. The Sialkot districts .. 1 

Gujranwala and Shah- The Gujranwala district and the Shahdara tahsil 1 

data. of the Sheikhupura district 

Sheikhuoura West .. The Sheikhupura and Nankana Sahib tahsils of , 1 

the Sheikhupura district. 

Gujrat and Shahpur .. The Giijrat and Shahpur district .. , 1 

North-West Punjab .. The Jhelum, Rawalpindi, Attock and Alianwali 1 

districts. ' 

Montgomery East .. The Okara, Dipalpur and Pakpattan tahsils of the ] 1 

Montgomery district. 

Lyallpur West .. The l.yallpur and Toba Tek Singh tahsils of the | 1 

Lyallpur district. | 

Lj'allpur East .. The Samundn and Jaranwala tahsils of the Lyall- . 1 

pur district. j 

South-West Punjab .. The Jhang, Multan, Muzaffargarh and Dera Ghazi I 1 
Khan districts and the Montgomery tahsil of the | 
__Montgomery district._ \ _ 



IV.—Women’s Constituencies. 


Name of Constituency. 

1 Extent of Constituency. 

No. of 

1 seats. 

1 

(i) General Urban. 


Lahore City General .. 

The Municipality and cantonment of Lahore 
(ii) Muhammadan Urban. 

1 

Inner Lahore Muham¬ 
madan. 

Lahore City within the Circular Road 

1 

Outer Lahore Muham¬ 

The municipal area of Lahore outside the Circular 

I 

madan 

Road, the cantonment of Lahore and the munici¬ 
pality of Baghbanpura-rMi/i Bhogiwal 
(iii) Sikh. 


Amritsar 

iThe whole of the Amritsar district 

1 
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\' -Anglo-Indian Constituency. 


Name of Constituency. | 

Extent of Constituency. | 

No, of 
seats. 

Anglo-Indian 

The I’unjab . . 1 

1 


VL—European Constitulncy. 


Name of Constituency. 

Extent of Constituency. 

, 

No. of 
seats. 

European 

The Punjab .. j 

. 

VII.— Indian Christian Constituencies. 


Name of Constituency. 

Extent of Constituency. j 

No of 
seats. 

East Central Punjab .. 

West Central Punjab . 

The Lahore, Amritsar, Gurdaspur and Sialkot 
districts. 

The Gujranwala, Sheikhupura, Shahpur, Montgo¬ 
mery, Lyallpur and Multan districts. 

1 

1 

\III.- 

-Commerce AND Industry CoNsinuENC\. 


Name of Constituency. 

Extent of Constituency. 

No. of 

1 seats. 

Punjab Commerce and 
Industry. 

The Northern India Chamber of Commerce, the | 
Punjab Chamber of Commerce, the Indian 
Chamber of Commerce and the Punjab I'rades 
Association. 

1 


IX — Landholders’ Constituencies. 


Name of Constituent y. 

j Extent of Constituency. 

1 No. of 
seats. 

East Punjab Land¬ 
holders. 

Central Punjab Land¬ 
holders. 

North Punjab Land¬ 
holders. 

West Punjab Land¬ 
holders. 

Tumandars 

The Ambala division and the Kangra, Hoshiarpur, 
Jullundur and Gurdaspur districts. 

The Lahore, Amritsar, Sialkot, Shiekhupura, 
Ferozepore and Ludhiana districts. 

The Rawalpindi division and the Gujranwala and 
Jhang districts. 

The Montgomery, Lyallpur, Multan, Muzaffargarh 
and Dera Ghazi Khan districts. 

The Punjab 

1 

1 

1 

1 

1 
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Oruers in Council. 

X.— Labour Constiiuencies. 


Name of Constituency, j 

1 Extent of Constituency. 

No of 
seats. 

Trade Union 

(i) Trade Union. 

’ The North Western Railway Union 

1 


(ii) Non-Union Labour. 


East Punjab 

North Punjab 

The Jullundur, Amritsar and Gurdaspiir districts. 
The Jheliim, Rawalpindi and Attock districts 

1 

1 


XI.— University Constiiuencv. 


Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


University 


Non-territorial 


SEVENTH SCHEDULE. 


Bihar Consiitue.ncies. 

1—General Const n uencies. 


Name of 
Constituency. 


Extent of 
Constituency. 



• 1 


•c 1 


■3t/5 1 

'o 

ilS ! 

o 



1 “J 


Patna Cit> 
I’atna Division 


Tirhiit Division 
Bhagalpur Division 

Chota Nagpur Division. 
Central J^atna 


Dinapore 

Barh 


(i) Urban. 

Patna City municipality, and the area 
administered by the Patna Administra¬ 
tion Committee. 

The Dinapore cantonment area, and the 
municipalities in the Patna division 
(excluding Patna City municipality 
and the area administered by the Patna 
Administration Committee). 

The municipalities in the Tirhut Division 

The municipalities inthc Bhagalpur divi¬ 
sion. 

The municipalities and the notified areas 
j in the Chota Nagpur Division. 

(ii) Rural. 

Patna City sub division and Patna Sadr 
sub division (excluding Patna City 
municipality and the area ad¬ 
ministered by the Patna Adminis¬ 
tration Committee) and Hilsa, 
Ekangar Sarai and Islampur police- 
stations of Bihar sub-division. 

Dinapore sub-division (excluding munici¬ 
pal and cantonment areas). 

Barh sub-division (excluding municipal 
I ar eas). _ 


1 


1 


1 

1 


1 


1 


1 


1 


Tribes Scat' 





The Govt, of India (Prov. Leg. Assemblies) Grder, 1936. cxlv 


Name of Constituency. 

Extent of Constituency. 

Number of 

Seats. 

Scheduled castes 
Seats 

Backward areas] 
and Tribes 

Seats. ' 


(ii) Rural —contd. 




East Bihar 

Bihar sub'division (excluding Hilsa 
Ekangar Sarai and Islampur police- 
stations and excluding municipal 
areas). 

2 

1 


South Gaya 

Gaya Sadr sub-divisiun (excluding 
Tikari, Belaganj and Fatehpur police- 
stations and excluding municipal 
areas). 

2 

1 


Aurangabad 

Aurangabad sub-division (excluding 
municipal areas). 

1 

_ 

— 

Nawada 

Nawada sub-division and Fatehpur 
police-station of Gaya Sadr sub-divi- 

2 

1 

— 

North Gaya 

Jahanabad sub-division and Tikari and 
Belaganj police-stations of Gaya Sadr 
sub-division (excluding municipal 
areas). 

Buxar sub-division (excluding municipal 
areas). 

1 


- 

Iluxar 

1 


- 

Bhabhua 

Bhabhua sub-division (excluding munici¬ 
pal areas). 

1 

— 

— 

North Ea>.t Shaliabad .. 

Arrah Mufassal, .Sandes, Barbara, Shah- 
pur and Jagdishpur police-stations of 
Shahabad Sadr sub-division (excluding 
municipal areas). 

1 



East Central Shaliabad. 

Piro and Sahar police-stations of Shah¬ 
abad Sadr sub-division and Bikramganj 
and Dinara police-stations of Sasaram 
sub division, 

2 

1 


.Sasaram 

Karghar, Nokha, Sasaram, Rohtas, 
Chenar, Dehri and Nasriganj police- 
stations (excluding municipal areas). 

1 



West Saran Sadr 

Kevelganj, Chapra Mufassal, Baniapur, 
Manjhi and Ekma police-stations (ex¬ 
cluding municipal areas). 

1 



East Saran Sadr 

Parsai Sonpur, Dighwara and Garkha 
po ice-stations. 

1 



North-East Si wan 

Basantpur, Barharia and Siwan police- 
stations (excluding municipal areas) 

1 



South-West Siwan 

Maharajgunj, Mairwa, Siswan, Kaghu- 
nathpur, Darauli and Guthni police- 
stations. 

1 


" 

East Gopalganj rum 
Mashrakh and Mar- 
ha ura. 

Barauli and Baikuntbpur police-stations 
of Gopalganj sub-division and Mar- 
haura and Mashrakh police-stations of 
Saran Sadr sub-division. 

1 



West Gopalganj 

Mirganj, Bhore, Katea, Kuchaikot and 
Gopalganj police-stations. 

2 

1 

— 

North-West Champaran 
Sadr. 

Motihari, Sugauli, Adapur and Kaksaul 
police-stations (excluding municipal 
areas). 

Dhaka (Kamchandra), Ghorasahan and 
Madhuban police-stations. 

1 



East Champaran Sadr .. 

1 

- 

- 

South-West Champaran 
Sadr. 

Kesariya, Pipra and Gobindganj police- 
stations. 

1 




S 




OKbfess iK Council. 


cxivi 


Xaaic of Constitucin'i. 


Kxtent of Constitucnci. 






(ii) Rural —contd. 

Lauriya, Bettiah, Jogapatti, Manjhauha 

1 




and Sikta police-stations (excluding 
municipal areas). 

Bagaha, Dhanaha, Shikarpur, Rain- 

2 

1 



nagar and Mainatanr police-stations. 
MuzafFarpiir and Shakra police-stations 

2 

1 

_ 

West MnzatTarpur Sadr. 

(excluding municipal areas). 

Pam, Sahibganj and Baruraj police- 

1 


__ 


stations _ 

Pupri police-station of Sitamarhi sub- 

1 


_ 

Katra and Minapur, 

South-West Hajipui- .. 

division and Katra and Minapur 
police-stations of Muzaffarpur Sadr 
sub-division. 

ilajipur, Mahnar, Raghopur and Lalganj 

1 




police stations (excluding municipal 
areas). 

Mahua and Patepul police stations 

1 




Sursand, Sitamarhi, Belamooch-I’akanni 

1 

— 

— 

West Sitaniarhi 

and Sonbarsa (Frontier) police-stations 
(excludingmunicipal areas). 

Sheohar, Bairagnia, Majorganj and 

1 




Belsand policc-station.s. 

Khajauli, Laukaha, Ladania, Jaynagar, 
llarlakhi and Madlmapur police- 
stations. 

Madhubani, Phulparas and Jhanjharpur 

1 



South Madhubani 

1 



Kast Madhubani turn 

police-stations (excluding municipal 
areas). 

Madhaipur police-station of Madhubani 

1 



I’lahcra. 

TJarblianga Sadi 

sub-division and Bahera police-station 
of iJarbhanga Sadr subdivision. 
Darbhanga and Jalc police stations of 

2 

1 


Xorth'W'csl Saiuastipur 

Uarbhanga Sadr sub-division and 
Benipatti police-station of Madhubani 
sub division (excluding municipal 
areas). 

Samastipur, Tajpur and Warisnagar 

1 



South-East S.imaslipur 

police-stations (excluding municipal 
areas). 

Rusera, Singia, Dalsingsarai and Mohiud- 

2 

1 


South Sadr Aloughyr .. 

dinnagar police-stations (excluding 
. municipal areas). 

Monghyr Mufassal, Surajgarha, Lakhi 

2 

1 ' 


North Sadr Monghyr .. 

sarai, Kharagpur, Tarapur, Sheik- 
hupura and Barbigha police-stations. 
Gogri, Khagaria, Bakhtiyarpiir and 

1 

_ 


West Begusarai 

Chautham police-stations. 

Teghra and Bariarpur police-stations .. 

1 



East Begusarai 

Begusarai and Balia police-stations 

1 

_ 

_ 

Jamui 

Jamui sub-division 

1 

_ 

_ 

South Bhagalpiir Sadr. 

.Sultanganj, Sbakhund, Bhagalpur 

1 

_ 

_ 


Mufassal, Nathnagar, Colgong and 
Pirpainti police-stations (excluding 
municipal areas). 




[Scheduled castes] 
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1 


Name of Constituency. 


Extent of Constituenc>. 




tii) Rural — contd. 




North Bhagalpur Sadr 
cum Kishanganj. 

Bihpur and Gopalpur police-stations of 
Bhagalpur Sadr sub-division and 
Kishanganj and Soi.barsa police-sta¬ 
tions of Madhipura ‘^uh-division, 

1 

1 

1 



Banka sub-divisi« n 

1 

— 

_ 


Supaul sub-division 

1 

— 

_ 

Madhipura 

Madhipura sub-division excluding 

Kishanganj and .Sonbarsa police- 
stations. 

I 2 

1 


North West ruriiea 

Araria sub-division (excluding municipal 
areas). 

1 


- 

East Purnea 

Kishanganj sub-division and Katandigh, 
Amaur, Baisi, Kadwa, Barsoi, Azam- 
nagar, Katihar and Mamhari police 
stations of Purnea .Sadr sub-division 
(excluding municipal areas). 

1 



South-West Purnea 

Purnea, Kasba, Khazanchi Hat, Dham- 
daha, Rupauli, Dharhara, Korha and 
Barari police-stations of Purnea Sadr 
sub-division (excluding municipal 
areas). 

2 

1 


Deoghar cuvt Jaintara.. 

Deoghar and Jamtara sub-divisions 
(excluding municipal areas). 

1 

- 

- 


Godda sub-division 

1 

- 

— 

Santal Parganas Sadr .. 

Sadr or Dumka sub-division (excluding 
municipal areas). 

2 


1 

Pakaur cum Kajniahal. . 

Pakaur and Rajmahal sub-divisions 
(excluding municipal areas) . 

2 


1 

Central llazaribagh 

Hazaribagh Sadr sub-division (exclud¬ 

2 

— 

1 

Giridih ctm Chatra 

ing municipal areas). 

Giridih and Chatra sub-divisions (ex¬ 
cluding municipal areas). 

2 

1 


Ranchi Sadr 

Ranchi Sadr sub-division (excluding 
municipal and notified areas). 

2 


1 

Gumla cum Simdega .. 

Gumla and Simdega sub-divisions 

2 

— 

1 

Khunti 

Khunti sub-division 

1 

— 


North-East Palaniau .. 

Daltonganj, Lesliganj, Panki, Chhatra- 
pur, Hariharganj, Patan, Bisrampur, 
Manatu and Hussainabad police- 
stations of Palamau Sadr sub-division 
(excluding municipal areas) . 

2 

1 


South-West Palamau .. 

Latebar sub-division and Garhwa, Utari, 
Ranka, Bhandaria and Bhaunathpur 
police-stations of Palamau Sadr sub¬ 
division. 

1 



South Manbhum 

Arsha, Balarammir, Jhalda, Jaipur, 
Baghmundi, Chandil, Ichagarh, 

Barahabhum, Patamda, Bandtian, and 
Manbazar police-stations of Manbhum 
Sadr sub division (excluding municipal 
areas) . 

2 


1 

Central Manbhum .. 1 

Purulia, Hura, Pancha, Raghunathpur, 
Santuri, Nituria, Para, Cha5,Chandan- 
kiari and Kashipur police-stations of 
Manbhum Sadr sub-division (exclud¬ 
ing municipal areas). 

2 

1 



Castes seals. 

Lackward Areas 
and Tribes 
Seats 



cxlviii 


Orders in Council. 




*o 

Name of Constituency. 

Extent of Constituency. 

1 

Its 

6 g 


(ii) -concld. 


North Manbhum 

Singhbhum 

[Dhanbad sub-division (excluding munici- 1 — 

pal areas). 

Singhbhum district (excluding munici- 3 — 

pal and notified areas). 

1 - 
j 1 

TL— Muhsmmadan Constiiufnciks. 


Name of Constituency. | 

1 Extent of Constituency. | 

No. of 
seats. 


(i) Urban. 


Patna City 

1 Patna City municipality and the area admiiiistcicd | 
1 by the Patna Administration Committee. 1 



I'atna Division •• Dinapore contonmcnt area and the miinio- 1 

palities in the I’atna Division (cxcIudinK I’ntiia 
City ^^unicipallty and the area administered b> 
the Patna Administration Committee). 

Tirliiit •• The Municipalities in the Tirhut Division .. 1 

Bhagalpur Division .. The Municipalities in the Bhagalpur Division .. 1 

Chota Nagpur •• The Municipalities and notified aicas in the Chota 1 

J Nagpur Division. 

(ii) Rural. 

West Patna •• Patna City sub-division, and Hilsa, Ekangar Sarai 1 

and Islampur police-stations of Bihar sub¬ 
division, Dinapore sub division, and Patna Sadr 
sub-division (excluding Municipal and canton¬ 
ment areas and the area administered by tbc 
Patna Administration Committee). 

East Patna Barb sub-divi<-ion and Bihar suh-division, cxclud- 1 

ing llilsa, P'kangar Sarai and Islampur police- 
stations ond Municipal areas. 

East Gaya Gaya Sadr and Nawada sub divisions (excluding I 

municipal areas). 

West Gaya -• Jahanahad and Aurangs bad sub-divisions (exclu- 1 

ding municipal areas). 

Shahabad -• Shahabad District (excluding municipal areas).. 1 

Saran Sadr •. Saran Sadr sub-division (excluding municipal 1 

areas). 

Siwan •• Siwan sub-division (excluding municipal areas).. 1 

Gogalganj .. Gopalgaiij sub division .. 1 

North Champaran Sadr. Adapur, Kaksaul, Ghorasahan and Dhaka (Ram- 1 

chandra) poHcc-stations. 

South Champaran Sadr. Motihari, Sugauli, Kesariya, Pipra Madhubaii and 1 
Gobindganj police-stations (excluding municipal 
areas). 

Bettiah .. Bettiah sub-division (excluding municipal areas). 1 

Muzaffarpur Sadr .. Muzaflfarpur Sadr sub-division (excluding muni- 1 

cipal areas). 

Hajipur .. Hajipur sub-division (excluding municipal areas). 1 

Sitamarhi •. Sitamarhi sub-division (excluding municipal 1 

areas). 


Backward Areas 
and Tribes' 
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Name of Constituency. 

North East DarbhanRa. 
North-West Darbhanga. 

Central Darbhanga 
South llarbhanga 
North Monghyr 

.South Monghyr 

Bhagalpur Sadr c u m 
Banka. 

Madhipura cum .Supaul. 
Araria 

South Kushanganj 

North-West Kishanganj. 

North East Kishanganj 
South-Kast Purnca Sadr 

North Punca Sadi 

South S ntal Parganas.. 
North Sautal Parganas. 
Ha/aribagli 

Ranchi cum .Siughbliuin 

Palaman 

^fanbhum 

Name of Constituency. 

Patna 

Afuzaffarpur Town 
Bhagalpur Town 


Extent of Constituency 


(ii) -contd. 

Phulparas, Laukaha, Afadhaiour. Khajauli. | 1 

Ladaiiia, Jaynagar and Jh.*nj iarpur police i 
stations of Madliubani sub division. I 

Benipatti, Harlakhi, Madhwapur and Madhubani j 
police-stations of Madhubani -siib-divisio;’ and 
Jale police-station of Darbhanga Sadr -lub- 
division (excluding municipal areas). 

Darbhanga Sadar snb-division, excluding Jale 1 

police station and municipal areas. 

Samastipur sub-division (excluding municipal 1 

areas). 

Begusarai suh-division and (fogri. Khagaria, 1 

Bakhtijarpiir and Cii lutham police-stations ®f 
' Monghyr Sadr sub-division. 

ijamui suh-divis'on and .Monghyi Mufassal, Suraj- 1 

I gailia, Lakhisarai, Kharagpur, Tarapur, 
j Slieikhapura and Barbigha police stations of 
‘ .Monghyr Sadr snb-division. 

Bhagalpur Sadr and Banka sub-divisions (cxclud- ! 1 

ing municipal areas). 

.Nfadhipura and .Supaul .sub-divisions. 1 

Araria sub-division (excluding municipal areas) .. 1 

Kishanganj and Goal Pokhar police-stations (ex- 1 
chiding municipal areas). 

Bahadurganj, Dighalbang and Terhagach police- 1 
stations. 

Islampur, Chopra and Thagurganj police-stations. 1 
Katiliar, Mamhari, Korha, Baran, Kadwa, Barsoi, 1 
Azaninagar, aud Karandigh police-stations (ex¬ 
cluding municipal areas). 

Purnca, Kasba Khazanchi Hat, I'hamdaha, 1 
Kupauli, Dharhara, Aniatii* and Baist police- 
stations (excludingmunicipal areas). 

Deoghar, Jamtara ami Sadr or Dumka sub-divi 1 

sions (excluding municipal areas). 

Gndda, Kajmahal and Pakaur subdivisions (ex- I 
chiding municipal areas). 

llj/aribagh district (excluding municipal areas) 1 

Ranchi and Siiighbhum districts (excluding 1 
municipal and notified areas). 

Palamau district (excluding municipal areas) -. 1 

Manbhum district Jcxcluchng municip al ar e as) -._1 


No. of 
seats. 


III.— Women’s CoNsinuENCiES. 

Extent of Constituency. 


No. of 
seats. 


(i) General Urban. 

I Patna City municipality and the area administered j 1 
by the Patna Administration Committee. 

Muzaffarpur municipality ■ • 1 

Bhagalpur municipa lity___^ 


(ii) Muhammadan Urban. 

Patna City .. IPatna City municipality and the area administered 1 1 

by the Patna Administration Committee. 





cl 

Orders in Council. 

IV.—Anglo-Indian Constituencv, 


Name of Constituency. 

1 Extent of Constituency. 

1 No. of 

seats. 

Anglo-Indian 

jThe whole province 

1 

V.—European Constituencies. 

Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Patna and Tirhut cum 
Bhagalpur luiropean. 
Chota Nagpur European. 

iThe Patna, Tirhut and Bhagalpur Divisions 

The Chota Nagpur Division 

1 

1 

VI 

[.—Indian Christian Constituency. 


Name of Constituency 

1 Extent of Constituency. 

No. of 
seats. 

Indian Chistian .. | 

Inoo Territorial 

1 > 

VII.— -COMMEUCE, 

, Industry, Mining and Planting Constituencies. 


Name of Constituency. 

No. of 
seats. 

The Bihar Chamber of Commerce 

The Bihar Planters' Association 

The Indian Mining Association 

The Indian Mining Federation 

1 

1 

1 

VIIT.—Landholders Constituencies. 

Name of Constituency. [ 
1 

Extent of Constituency. 

No. of 
seats. 

Patna Division Land 
holders. 

Tirhiit Division Land¬ 
holders. 

Bhagalpur Division 
Landholders. 

Chota Nagpur Division 
Landholders. 

The Patna division 

The Tirhut division 

The Bhagalpur division 

The Chota Nagpur division 

1 

1 

1 
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IX.—L.\«our 0>nstit>iencils. 


cli 


Name of Constituency. 


Extent of Constituency, 


No. of 

seats. 


Trade Union (Mining). 


Jamshedpur Factory 
Labour. 

Monghyr cuw Jamalpur 
Factory f.ahour. 
Hararibagh Mining 
Labour 


(i) Trade Union. 

I Registered mining unions operating in the I Mian j 
bad sub'division. | 

(ii) Non-Union Labour 

Jamshedpur and Jugsalai notified area^ and Man/.a 
Maubbandar (thana No. 86, police station 
Ghatsila). 

Monghyr and Jamalpur monicipalitics 

Karagarh. Gola, Kodarma, Jainag-ir, Guniia, 
Mandu, Gawan, .Satgawan. Giridih, Heiigahad, 
_(i;^dc, and Bernio police stations. _ I 


1 


1 

I 


X.— University Conshtuency. 


Name of Constituency. 


Extent of Constituency. 


No, of 
seats. 


University 


Non-territorial 


1 


EIGHTH SCHEDliLE. 

'riii: Central Provinces and Berar Constititi ncje.s. 
1.—General Const iiuencies. 


Name of Constilueiicy. 

Extent of Constituency. 

No. of Steas. 

Scheduled j 
Castes .«;eats. | 

Nagpur City 

(i) Urban. 

The Nagpur and Kamptee municipalities and 

2 

1 

Nagpur-Bhandara 

the Kamptee cantonment. 

The Umrer, Katol, Bhandara, Gondia, Tumsar, 

1 


Chanda-Wardha 

Paoniand Pandhurna municipalities and the 
railway settlement at Gondia. 

The Chanda, Wardha, Arvi and Hinganghat 

1 


Jubbulpore City 

^ municipalities. 

The Jubbulpore municipality, the Jubbulpore 

1 


Jubbulpore-Saugor- 

cantonment and the Government Gun Carri¬ 
age Factory Estate at Jubbulpore. 

The Murwara, Saugor, Damoh, Bina-Etawah. 

1 


Seoni 

Hoshangabad-N imar- 

Mandia and Seoni municipalities, the Saugor 
cantonment and the railway settlements at 
Bina and Seoni. 

The Hoshan^bad, Itarsi, Harda, Narsingpur, 
Khandwa, Burhanpur and Chhindwara muni¬ 
cipalities and the railway settlements at 
Harda and Chhindwara. 

I 


Chhindwara. 
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Orders in Council. 


Name of Constituency. 


Raipur-Bilaspur-Hriig . 

The Raipur, Dhamtari, Bilaspur and Erug 
municipalities and the railway settlements at 
Raipur, Dhamtari and Bilaspur, 

1 

- 

East Berar 

The Amraoti Town, Amraoti Camp, Ellichpur 
City, Ellichpur Civil Station, Anjangaon, 
Yeotmal and Wiin municipalities. 

1 


West Berar 

The Akola, Akot, Afurtizapur, Keranja, Bala- 
pur, Basim, Afalkapur, Nandura, Kliamgaon, 
Shegaon and Jalgaon municipalities 
(ii) Rural. 

1 


Nagpur-l^mrcr. 

The Nagpur and Umrcrtah.sils, excluding the 
area included m urban constituencies. 

2 

1 

Katol-Saoner 

The Katol and Saoner tahsils, excluding the 
area included in urban constituencies. 



Ramtck 

The Uamlek tahsil 

1 

— 

Arvi 

The Arvi tahsil, excluding the area included in 
urban constituencies. 

1 


Jlinganghat-Wardha •• 

The Hinganghat and Wardha tahsils, excluding 
the area included in urban constituencies. 

2 

1 

Chanda-Bralimapuri •• 

The Chanda and Brahmapuri tahsils, excluding i 
the area included in urban constituencies. 

2 

1 

Warora • • 

The Warora tahsil 

1 

— 

Sironcha-tiarcliiroli 

The .Sironcha and Garchiroli tahsils 

1 

— 

Betul-Bhainsdchi 

The Betul and Bhainsdehi tahsils 

1 

— 


The Multai tahsil 

1 

— 

Chhindwara-Sausar 

The Chhindwara and Sausar tahsils, excluding 
the area included in urban constituencies. 

2 

1 

Seoul 

The Seoni tahsil, excluding the area included 
in urban constituencies. 

1 


Atnarwara-Lakhnadon • ■ 

The Amarwarn and Eakhnadon tahsils 

1 

— 

Juhbulporc Patan 

The Jubbulpore and Patan tahsils, excluding 
the area included in urban constituencies. 

2 

1 

.Sehora 

The Sehora tahsil 

1 

— 

Murwara 

The Murwara tahsil, excluding the area in¬ 
cluded in urb.'in constituencies. 

1 


Saugor Kliurai 

The Saugor and Khnrai tahsiK, excluding the 
area included in urban constituencies 

2 


Rehli-Banda 

The Rehli and Banda tahsils 

1 

— 

Damoh-llatta 

The Damoh and Hatta tahsils, excluding the 
area included in urban constituencies. 

2 

1 

Afandla 

The Mandla tahsil, excluding the area included 
in urban constituencies. 



Niwas-Dindori 

The Niwas and Dindori tahsils .. 

1 

— 

Hoshangabad Sohagpur. 

The Hoshangabad and Sohagpur tahsils exclu¬ 
ding the area included in urban constituenties. 



Ifarda-Seoni-.Malwa 

The Harda and Seoni-Malwa tahsils, excluding 
the area included in urban constituencies. 

1 

~ 

Narsinghpiir-Gadarwara 

The Narsinghpur and Gadarwara tahsils, 
excluding the area included in urban cons¬ 
tituencies. 

2 

1 

Kliandwa 

The Khandwa tahsil. excluding the area inclu¬ 
ded in urban constituencies. 

1 


Burhanpur Ifarsud 

The Burhanpur and Harsud tahsils, excluding 
the area included in urban constituencies. 

1 


Raipur .. | 

The Raipur tahsil, excluding the area included 
in urban constituencies. 

2 

1 


Kxtent of Constituency. 


: Scheduled Castes’ 
1 Seats. i 
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Name of Constituency, 


Kxtent of Constituency. 


Dhamtari 

Baloda Bazar 
Alahasamtind 
Bilaspur 


Mungcli 

Katghora 

Janjgir 

Hrug 

Bcmetara 

Sanjari 

Balagliat-Maihar 

Waraseoni 

Bhandara-Sakoli 

Cxondia 

Chandur 

Morsi 

Amraoti 

Ellichpur-JIaryapui- 

Melghat, 

Akola-Balapur 

Akot 

Murtizapur-Mangrulpir. 


Basiin 

Yeotmal-Uarwlia 

Pusad 

Kelapur-Wun 

Chikhli-Mehkar 

Malkapur 

Khamg.aon-Jalgaon 


(ii) /?«ro/—contd. 

The Dhamtari tahsil, excluding the area inclu¬ 
ded in urban constituencies. I 

The Baloda Bazar Tahsil 

The Mahasamund tahsil .. i 

The Bilaspur tahsil, excluding Pendra and I 
Kenda Zamindaries and the area included in 
urban constituencies. 

The Mungeli tahsil 

jThc Katghora tahsil and Pendra, Kenda and I 
I Champa Zamindaries 

• The Janjgir tahsil, excluding Champa Zamin- 
dari 

The Drug tahsil, excluding the area included 
I in urban constituencies. 
iThe Bcmetara tahsil 
'The Sanjari tahsil 
The Balaghnt and Baihar tahsils 
The Waraseoni tahsil .. j 

The Bhandara and Sakoli tah.siis, excluding the ' 
area Included in urban constituencies 
The (iondia tahsil, excluding the area included 
in urban constituencies. 

The Chandur taluii 
The Morsi taliiq 

The Amraoti taluq, excluding the area included 
in urban constituencies. 

The Ellichpur, Darjapiir and .Melghat taluqs, 
excluding the area included in urban consti- ! 
tuencics. | 

The Akoia and Balapur taluqs, excluding the i 
area included in urban constituencies. 

1'hc Akot taluq, excluding the area included in 
urban constituencies. 

The .Murtizapur and Mangrulpir taluqs, ex¬ 
cluding the area included in urban constitu¬ 
encies. 

The Basim taluq, excluding the area included 
in urban constituencies. 

The Yeotmal and Darwha taluqs, excluding the 
area included in urban constituencies. 

The Pusad taluq 

The Kelapur and Wun taluqs, excluding the 
area included in urban constituencies. 

The Chikhh and Mehkar taluqs 
The Alaikapur taluq, excluding the area in¬ 
cluded in urban constituencies. 

The Khamgaon and Jalgaon taluks, excluding 
the area included in urban constituencies. 


1 

2 

1 

2 

2 

1 

2 

2 

1 

1 

1 

1 


1 

1 

1 

1 

2 


2 

1 

1 


1 

2 

1 

1 

2 

1 

1 


II.— Muhammadan Constituencies 
Name of Constituency, j Extent of Constituency. 


(i) Urban. 

East Berar .. The Amraoti Town, Amraoti Camp, Ellichpur 

City, Ellichpur Civil Station, Anjangaon, Yeot¬ 
mal and Wun municipalities. __ 


1 


1 

1 


1 


No. of 
seats. 


1 


I No. of seats. 
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Okders in Council. 


Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

West Berar 

f (i) Urban —contd. 

iThe Akola. Akot, Balapur, Murtizapur, Karanja, 

j Basim, Malkapur, Nandtira, Khamgaon, Shegaon 

1 and Jalgaon municipalities. 

(ii) Rural. 

The whole of the Nagpur district 


Nagpur 

j 1 

1 

Wardha-Chanda 

The whole of the Wardha and Chanda districts .. 

1 

Hoshangabad - Cliliind- 
wara-Betul. 

Jubbulpore-^Iandla 

The whole of the Hoshangabad district, excluding 

1 

the Narsinghpur sub-division, the whole of the 
Chhindwara district, excluding the Seoni sub¬ 
division and the whole of the BetuI district. 

The whole of the Jubbulpore and Mandla districts 

1 

.Saiigor-Nai‘"inghpiir .. 

The whole of the Saugor district and the Narsingh¬ 

1 

Niniar 

pur sub-division. 

The whole of the Nimar district 

1 

Kaipur-Bilaspnr-I )rtig.. 

The whole of the Raipur, Bilaspur and Drug dis¬ 

1 

Bhandara BalaghatSeoni 

tricts. 

The whole of the Balaghat and Bhandara districts 

1 

Aniraoti 

and the Seoni sub-division. 

The Amraoti district, excluding the area included 

1 

Akola 

in urban constituencies. 

The Akola district, excluding the area included in 

1 

Yeotmal 

urban constituencies. 

The Yeotmal district, excluding the area included 

1 

Buldana 

in urban constituencies. 

The Buldana district, excluding the area included 

1 


in urban constituencies. 



Til.—W omen’s Constituencies, Urban (General). 


Name of Constituency. 1 

Extent of Constituency. • 

No. of 
seats. 

Nagpur City .. j 

Jubbulpore 

Amraoti-Akola 

The Nagpur municipality 

The Jubbulpore municipality and the Jubbulpore 
cantonment. 

The Amraoti Town, Amraoti Camp and Akola 
municipalities. 

1 

1 

IV.— Anclo-Indian Constituency. 

Name of Constituency. 

Extent of Constituency. 

! No. of 
seats. 

Anglo-Indian 

The Central Provinces and Berar 

1 

V.— European Constituency. 

Name of Constituency. 

1 Extent of Constituency. 

No. of 
seats. 

European 

The Central Provinces and Berar .. 

1 
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VI.—Backward Areas and Tribes Constituency. 


Name of Constituency. 

1 

Extent of Constituency ^ 

No. of 
seats. 

Backward tribes 

The Seoni tahsil of the Chhindwara district and 
the Mandia tahsil of the Mandia district. 

1 1 


VII.—Commerce Constituencies. 


Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Central Provinces Com¬ 
merce. 

Berar Commerce 

The Province, exclusive of Berar 

Berar 

1 

1 

VIII.—Landholders Constituencies. 

Name of Constituency. | 

Extent of Constituency. 

No. of 
seats. 

Central Provinces, 
Northern Landholders 
Central Provinces, 
.Southern Landholders 

Berar Landholders 

The Jubbulpore division and the districts of 
Chhindwara and Betul. 

The Nagpur division, excluding the districts of 
Chhindwara and Betul and the Chhattisgarh 
division. 

The Berar division 

1 

1 

IX.— Labour Constituencies. 

Name of Constituency. 

Extent of Constituency. j 

No. of 
seats. 

Trade Union labour 

Pactoty labour 

(i) Trade Union. 

|Thc Nagpur Municipality 

(ii) Factory Labour. 

The Jubbulpore and Murwara municipalities; the 
Jubbulpore Cantonment; the revenue niauza of 
Polipathar, Settlement No. 164, and the revenue 
mauza of Ghana, Settlement No. 634, in the 
Jubbulpore tahsil of the Jubbulpore district; the 
revenue mauza of Tikuri, Settlement No. 188, 
the revenue mauza of Burgawan, Settlement 
No. 29, the revenue mauza of Mehgaon, Settle¬ 
ment No. .S19, and the revenue mauza of Koilia, 
Settlement No. 282, in the Murwara tahsil of 
the Jubbulpore district. 

1 1 

1 
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OjiDERs IN Council. 


X.—'J NivEKsii Y Cons rii ulncy . 

Consmu^ncv. i Extcal of Constituency. 

_ * 

University .. 1 Non-terri tonal 

NINTH SCHEDULE. 
ASSAM CONSTITUENCIES. 

I.— CiENhRAl. CoNSTITUVNCIES. 


Name of Conslituency. Extent of Constituency. 



niiubri (Central) .. Bilasipara and Gossaingaon thanas .. 1 

Dhubn (South) .. 1 )hubri, Golakganj. South Salmara and Manka- 1 

char thanas plus the following three plains 
inanras in the Garo Hills district, I'irr., 

I Mahendreganj, Kangapani and Eulbari. 

Dluibri (North) . ; Bijni and Kokrajhar thanas .. 1 

Goalpara (Noi th-VVfst) Lakhipur and North Salmara thanas ..1 — 

Goalpaia (South-J'Iast). (Joalpara and Dudnai thanas .. ] — 

Karpeta (.South) .. Barpeta and Tarabari thanas 1 — 

Barpeta (North) .. orbhog and Patacharkuchi thanas .. 1 — 

Nalbari , Nalbari thana . ] — 

Kamrup Sadr (North).. Kangia and Barama thanas .. 1 — 

Kamrup Sadr (Central). Kamalpur and Hajo thanas .. 1 — 

Kamnip Sadr (South).. Gauh.ati, Palasbari, Chhaygaon and Boko 3 1 

thanas. 

Mangaldai (.South) .. Mangaldai and Halgaon thanas , ..1 — 

\Iangaldai (North) ,. Kalaigaon, Pancri, Udalguri and Majhat 1 — 

thanas. 

Te^pur (West) .. Terpur and I thekiajuli thanas .. 1 

Tezpnr (East) . Sootea,Behali and Gohpur thanas •• t 1 — 

Nowgong (We''t) .. Lahorighat, Dhingand Marigaon thanas (ex- 1 — 

eluding all areas in the Mikir Hills) plus 
Juria niau/.a from Kupahi Hat thana. 

Nowgong (.Soiith-li-ast). Kaha and Janiiinamukli thanas (excluding all 1 
areas in the Mikir Hills) plus the Lumding 
Kheraj Block 

Nowgong (North-East). Nowgong, Kaliabor and Saniagun thanas (ex- 2 1 

eluding all areas in the Mikir Hills) plus 
Kupahi Hat thana less Juria mau/a. 

Golaghat (North) .. Dergaon and Bokakhat thamas (excluding all 1 — 

areas in the Mikir Hills) /i/uj Mahura and 
Khumtai mauzas from Golaghat thana. 

Golaghat (.South) .. Golaghat thana (excluding all areas in the 1 — 

Mikir Hills except Barpatharand Sarupathar 
mauzas) less Mahuraand Khumtai mauzas. 

Jorhat (South) .. Titabar and Teok thanas .. 1 — 

Jorhat (North) .. Jorhat and Majuli thanas .. 2 1 

Sibsagar (West) .. Sibsagar and Amguri thanas excluding the 1 — 

portion of Dopdar Mauza in Amguri thana. 

Sibsagar (East) .. Nazira and Sonari thanas plus the portion of 1 — 

Dopdar Mauza in Amguri thana. 

pibrugarh (Central) .. Tinstikia, Bardubi and Jaipur thanas .. 1 — 

DibriJgarh (West) .. Dlbrugarh, Moran and Dhemaji thanas .. 1 — 

Dibrugarh (East) . Doom Dooma, Digboi and Margherita thanas 1 — 

, T (excluding the Lakhimpur Frontier Tract). 

North Lakhimpur .. The whole of North Lakhimpur sub-division.. 1 — 


Scheduled castesl 
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Name of Conslittiency. 


Extent of Constituency. 



Snnamganj 
Ilabiganj (North) 


HabiRanj (South) 


South Sylhet (West) 


.South Sylhet (East) 
Sylhet Sadr (.South) 

Sylhet Sadr (North) 

Karimganj (West) 
Karimganj O'-^ist) 
Hailakandi 
Silchar 


The whole of Sunaiiigan] sub-division .. | 2 | 1 

Lakhai, Nabiganj, Baiiiyachung ami Ajmiri- 1 2 | 1 

ganj thanas. i i 

ilabiganj, Aladhabpur, Chunanghat and 'll — 
Bahubal thanas. i 

Maulvi Bazar Sriiiiangal and Kamalganj } 1 j — 

thanas. j 

Kulaura and Rajnagar thanas .. I 1 — 

Eenchuganj, (mlabganj, Balaganj and Biswa- I 1 I — 
nath thanas. ^ > 

Sylhet, Gouainghat, Kanairghat and jaintiapur ! 1 — 

thanas. 

Jaldhtip and Patharkandi thanas .. 1 — 

Kani'.iganj, Badarpur and Ratabari thanas .. 2 1 

The whole of Hailakandi sub-division .. I — 

The whole of Silchar sub-division ..2 1 


11 .— M U H AM M ADAN Co NSTITUENCIES. 


Name of Constituency. Extent of Constituency. 


No. of 
seats. 


Hhubri (West) 
Uhubri (South) 


Uhubri (North) 

Goalpara (West) 
Goalpara (East) 
Barpeta 

Kainrup (South) 
Kamrup (North) 


Nowgong (West) 

Nowgung (East) 

Darrang 

Sibsagar 


Lakhinipur 

Sunamganj (West) 
Sunamganj (Central) -• 
Sunamganj (East) 
Sunamganj (South) 


Dhubri and Golakganj thana.s 

South Salmara and Mankarhar thanas plus the 1 
following three plains mauzas of the Garo Hills 
district, vis., .Mahendraganj. Rangapani and 
Fujbari. 

Bilasipara, Kokrajliar, Gossaingaon and Bijni 1 

thanas. 

I.akhipur thana .. 1 

Goalpara Dudnai .and North Salmara thanas .. 1 

Barpeta and Taraban thanas .. 1 

Gauhati, Falasban, ('hhaygaon, Boko, Kamalpiir 1 

and Hajo thanas 

Nalbari, Kangia and Barama thanas of the 1 

Kamrup .Sadr sub-division and Sorbhog and 
Patacharkuchi thanas of the Barpeta sub¬ 
division. 

Dhing, Lahorrighat, Ralia, kfarigaon and Jaimina- 1 
mukli thanas (excluding all areas in the Mikir 
Hills) plus the Lumding Kheraj Block. 

Nowgong, Samaguri, Rupahi Hat and Kaliabor 1 
thanas (excluding all areas within the Mikir 
Hills). 

T'he whole of Darrang district .. 1 

The whole of Sibsagar district (excluding all 1 

areas in the Mikir Hills except Bari athar and 
Sarupathar mauzas). 

The whole of Lakhimpur district (excluding the 1 
Lakhimpur, Frontier Tract). 

Tahirpur, Dharampasha and Sulla thanas .. 1 

Sunamganj thana , .. I 

Chhatak thana .. I 

Derai and Jagannathpiir thanas .. 1 


Scheduled 
Castes scats. 
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Orders in Council. 


Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


Habiganj (North-West). 
Habiganj (North-East). 
Habiganj (South-We.st), 
Habiganj (South-East) 
South Sylhet (West) .. 
South Sylhet (Central), 
South Sylhet (East) . 
Sylhet Sadr (Central) .. 

.Sylhet Sadr (North) .. 

Sylhet Sadr (West) .. 

Sylhet Sadr (East) 

Sylhet Sadr (South) 
Karimganj (West) 
Karimganj (Central) .. 

Karimganj (South) 


Hailakandi 

Silchar 


Baniyachung and Ajmiriganj thanas 
Habiganj and Nabiganj thanas 
Lakhai and Madhabpur thanas 
Chunarighat and Bahubal thanas 
Maulvi Bazar and Snmangal thanas 
Kajnagar and Kamalganj thanas 
Kulaura thana 
I’art of Svlhet Sadr thana containing Chaukidari 
Circles Nos. 1—41 and 51—55 (inclusive) includ¬ 
ing the Municipal area. 

Cowainghat and Jaintiapur thanas plus the North 
Eastern half of Kanairghat thana containing 
Chaukidari Circles Nos. 1—12, 15—20 and 32—34 
(inclusive). 

Part of Sylhet Sadr thana containing Chaukidari 
Circles Nos. 42—50 and 56—67 (inclusive) and 
Biswanath thana. 

(jolabganj thana plus the South Western half of 
Kanairghat thana containing Chaukidari Circles 
Nos. 13.14 and 21—31 (inclusive), 
fialaganj and Fcnchuganj thanas 
Jaldhup thana 

Karimganj thana less Chaukidari Circles Nos, 22— 
28(inclusivc), 61, 62and 64—68 (inclusive). 
Badarpur, Ratabari and Patharkandi thanas plus 
the following Chaukidari Circles of Karimganj 
thana:—Nos. 22—^(inclusive), 61, 62 and 64—68 
(inclusive). 

The whole of Hailakandi sub-division 
The whole of Silchar sub-division 


1 

1 

1 

1 

1 

1 

1 

1 


1 


1 

1 

1 

1 

1 

1 


1 

1 


111. —^Women’s Constituency. 


Name of Constituency. 

Extent of (^nstituenej. 

No. of 
j seats. 

Women’s (.Shillong) •. 

Shillong Municipality and Cantonment 

n" 

IV.— European Constituency. 

1 

Name of Constituency. J 

1 

j Extent of Constituency. 

No. of 
seats. 

European 

The districts of Goalpara, Kamrup, Nowgong, 
Darrang, Sibsagar, Lakhimpur (excluding the 
Lakhimpur Frontier Tract), Sylhet, Cachar (ex¬ 
cluding the North Cachar Hills), the Garo Hills 
and the British territory of the Khasi and Jaintia 
Hills. 

1 
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V.— Indian Christian Constituency. 


Name of Constituency. 

j Extent of Constituency. | 

No. of 
seats. 

Indian Christian 

The district of Goalpara, Kami up, .‘vowgong (ex- 
1 eluding ail areas in the Mikir Hills except the 
Lumding Kheraj Block), Darrang, Sibsagar (ex¬ 
cluding all areas in the Mikir Hills except Bar- 
pathar and Sarupathar mauzas), Lakhimpur 'e::- 
eJuding the Lakhimpur Frontier Tract), Syilet 
' .and Cachar (excluding the North Cachar Hills). 

1 

VI. — Backwahd Tribal (Plain-;! Constiiuencil-s. 

Name of Constituency 

1 Extent of Constituency, | 

No. of 

1 seats. 

Goalpara (Tribal) 
Kamrup (Tribal) 

Lakhimpur and Maiuli 
(Tribal). 

Nowgong (Tribal) 

Kokrajhar and Bijni thanas of Goalpara district .. i 
Nalbari, Barama, Kangia, Patacharkuchi and 
Sorbhog thanas of Kamrup district 

North I.akhimpur sub-division of the Lakhimpur 
district plus the Majuli thana of the Jorhat sub¬ 
division of the Sibsagar districtthe Dhemaji 
thana of the Dibrugarh sub-division of the 
Lakhimpur district. 

Paha, Marigaonand Jamtinomukh thanas excluding 
all areas in the Mikir Hills- 

1 

1 

1 

1 

VII.—Backwakd Areas (Hills) Constjtueklies. 

Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Caro Hills (North) 

Garo Hills (South) 
Shillong 

Jowai 

Mikir Hills 

Mauzas III, IV and V 

Mauzas I, II, IX and X (Tura town) 

The British territory of the ShiHong sub-di\ision 
plus the non-British areas in which the Municipa¬ 
lity and Cantonment exercise jurisdiction. 

The whole of Jowai sub-division 

The Mikir Hills (inNowgong and Sibsagai dis¬ 
tricts) less Barpathar and Sarupathar mauzas in 
Golaghat sub-division and less the Lumding 
Kheraj Block in Nowgong district. 

1 

1 

1 

1 

1 


V III.— Planting Constituencies. 


Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

European Planting .. | 

Indian Planting (Assam. 
Valley). | 

The districts of Goalpara, Kamrup, Darrang, 
Nowgong, Sibsagar, Lakhimpur (excluding the 
Lakhimpur Frontier Tract). Sylhet and Cachar 
(excluding the North Cachar Hills). 

The districts of Goalpara, Kamrup, Darrang, 
Nowgong, Sibsagar and Lakhimpur (excluding 
the Ladchimpur Frontier Tract), 

7 

1 




clx 

Orders in Council. 


Name of 
Constituency. 

1 Extent of Constituency j 

No. of 
seats. 

Indian Planting (Surma 
Valley). 

IThc districts of Sylhet and Cachar (excluding the I 

1 North Cachar Hills). 1 

1 

IX.—Commerce and Industry Constituencies. 

Name of Constituency. ^ 

1 Extent of Constituency. 

No. of 
seats. 

Euroncan Commerce and 
Industry. 

Indian Commerce and 
Industry 

The Province •. 1 

Ditto .. 1 

X.-I 

..\E0UR Constituencies (Tea Gardens). 


Name of Constituency. 

j Extent of (onsfitucncy, | 

No. of 
seats. 


I.—In the Lakuimpuk district. 



First election. 


Doom Dooma 
(District Lakhimpur). 

All gardens within a radius of three and a half 
miles from Doom Dooma police station. 



Second election. 


Tinsukia 

(District T.akhimpur) 

All gardens within a radius of five miles from I 
Tinsukia police station. ' 

1 


Third election. 


Dibrugarli 

(District Lakhinipur). 

All gaidcns within a radius of six miles from 

I librugarh police station. J 



II.—In the SlUSACAR DI.STRICT 


Jorhat 

(Sibsagar District) 

First election. 

All gardens in Jorhat thana within the area inclu- 1 
ded m the following boundaries:— 

North—Assam Trunk Road ; 

1 


West—Jorliat Provincial Kail way, Titabar | 

Branch; I 

Hast—Thana boundary; I 

South—Thana boundary. | 

Second election. ^ 1 

Nazira .. All gardens within Nazira thana which are within 

(Sibsagar District). a radius of seven miles from Simalguri railway 
station. 

Third election. 

Golaghat East .. All gardens within the mauzas of Dergaon, 

(Sibsagar District.) Gurjogonia, Kakodonga, Dakhinhengra, 
Kacharihat, Athgaon and Ghiladhari. 
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Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


f 

III.— In the DaRRANH niSTRICT. 

First election. 

Thakurbari All gardens within a radius of three and a half 1 

(I)arrang District). miles from Thakurbari railway station. 

I Second election. 

Bisnanath ..■ All gardens within a radius of six miles from 

(Darrang District). Pabhoi inspection bungalow. 

Thtrd election. 

Paneri ... All gardens within a radius of seven miles from 

(Darrang District). Paneri club house. 

IV.— In the Surma Viu.ey. 


Silchar 

(District Cachar). 


First election 

..I MI gardens in the Silchar Thana which lie south ) 
I of the Barak river. I 


.Srimangal 
(1 Jistrict Sylhet). 


Longai Valley 
(Di s trict Sylhet). 


Second elec It on. 

..I All gardens within the jurisdiction of the 
j Srimangal Police-station. 

I Third election. 

.,1 Al gardens in the Longai \''alley within the jiiris- 
' liction of the Patharkendi police-station. 


TENTH SCHEDULE. 


The XoTRH-Wisr Frontier Province Coxstiiukncd s. 
I.— Genkrae Consti] UENCirS. 


Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


Peshawar Cantonment.. 
Bannii Town 
1 )eia Ismail Khan Town. 


Peshav/ar West 


Peshawar East 

Hazara 

Kohat 

Bannii 

Dera Ismail Khan 


(i) Urban. 

iPeshawar cantonment and Nowshera cantonment. 

Baniiu municipality and pntonment 

I Dera Ismail Khan municipality and cantonment .. 

(ii) Rural. 

Peshawar inunicixiality, Peshawar tahsil (exclud¬ 
ing Peshawar cantonment), and Charsadda 
tahsil. 

Nowshera tahsil (excluding Nowsheia canton¬ 
ment), Mardan tahsil and Swabi tah.sil. 

Hazara district 

Kohat district ., 

Bannu district (excluding the Bannu municipality 
and cantonment). 

Dera Ismail Khan district (excluding the Dera 
Ismail Khan municipality and cantonment). 


II.— Muhammadan Constituencies. 


Peshawar City 


N. W. F. P. Towns 


(i) Urban. 

eshawar municipality and the cantonments of 
Peshawar, Kisalpur, Nowshera, Mardan and 
Cherat. 

Kohat, Bannu, Dera Ismail Khan and Abbottabad 
municipalities and cantonments. 


1 

1 

1 


1 


1 

1 

1 

1 


1 


2 

1 


U 
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Orders in Council. 


Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


Abbottabad West 


Abbottabad East 
Ilaripur North 
Haripur Central 
Haripur South 
Mansehra North 


Upper Pakhli 
Lower Pakhli 

Bara Mohmands 
Khalils 

Hashtnagar North 
Ilashtnagar South 
Doaba-Daudzai 
Nowshera South 
Nowshera North 


(ii) Rural. 

Tanawal circle and those parts of Rash and 
Dhangar circles which he west of the Hazara 
Trunk Road. 

Nara circle and those parts of Rash and Dhangar 
circles which lie East of the Hazara Trunk 
Road 

Boi, Bakot and Lora circles 

|Khari. Badhnak, Gandgar and Abi II circles 

lAbi I and Maira circles 

Dhaka, Khanpui and Kandi circles 

Kaghanand Kunhar circles and that part of Pakhli 
Kandi which lies East of the Khaki-Giddarpur 
Road. 

Konsh-Bhogarmang circle and that part of Maidan 
I'akhli circle which lies East of the Siran River. 

Agror and Pakhli Gerhian circles and those parts 
of Maidan Pakhli and Pakhli Kandi circles 
which lie West of the Siran River and the Khaki 
Giddarpur road, rcspccti\ely. 

Bara Mohmands and that part of Khalsa which 
lies south of Grand Trunk Road 

Khalils and that part of Khalsa which lies north 
of Grand Trunk Road. 

District Board Circles Nos. 9 and 10 of the 
Peshawar District. 

District Board Circles Nos. 11, 12 and 13 of the 
Peshawar district. 

District Board Circles Nos. 1, 14 and 15 of the 
Peshawar district. 

District Board Circles Nos. 17,18 and 19 of the 
Peshawar district. 

District Board Circles Nos. 16 and 20 of the 
Peshawar district. 



Peshawar district. 


Kainalzai 

District Board Circles Nos. 32, 34 and 35 of the 
Peshawar district 

I 

1 

Utmannama 

Utmannama Circle 

Razzar 

Southern Razzar and Bulaqnama 

1 

Amazai 

Amazai, Siidhum, and Northern Razzar 

1 

Hangu 

Whole of Hangu tahsil and Marai Bala District 
Board Circle No. 1 of the Kohat tahsil which 
adjoins the Hangu tahsil. 

1 

Kohat .. ,Whole of Kohat tahsil excluding Marai Bala 

! District Board Circle. 


Teri South 

Latambar, Jandrai and Sarki District Board 
Circle. 

1 

Teri North 

Kandar, Umar Khan Killi and Kandi District 
Board Circles. 

1 

Bannu East 

Wazir and Tarkha circles, and that part of Bannu 
circle which lies East of the Kurrain Garhi- 
Bannu-Dera Ismail Khan road. 

1 

Bannu West 

Western Wazir, Lohra and Nar-Landidak circles, 
and that part of Bannu circle which lies West 
of the Kurram Garhi-Bannu-Dera Ismail Khan 

1 

I 

Lakki East 

Shiga circle and those parts of Tandoba and Nar 
circles which tie East of the Bannu*Dera Ismail 
Khan road. 
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Name of Constituency. 

Extent of Constituency. j 

No. of 
seats. 

Lakki West 

Tank 

Kulachi 

Dera Ismail Khan South 

Dera Ismail Khan Nortli 

Pakha and Gadwad circles and those parts of i 
Tandoba and Nar circles which lie West of the 
Bannu-J;)era Ismail Khan road. | 

Tank tahsil .. , 

Kulachi tahsil 

The following zails in Dera Ismail Khan Taheil: I 
Dera Ghakan, Shero Kohna, Mapal, Khiy.ira, 
Goiu’a, Parao, Miran, Tikan and Basti Ali. 

The following zails in Dera I.>-mail Khan Tahsil: 
Yarik, Kotjai, Paharpur, Kurar and Pota ; and 
Paniala and Kirri Khaisor tracts. 

1 

i 

1 

1 1 

1 

1 

III.—SiKlI Co.VsTlTUENClLS, RURAL. 

Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Southern Districts 

Peshawar 

Hazara Mardan 

Kohat, Bannu and Dera Ismail Khan dis¬ 
tricts. 

Peshawar, Charsadda and Nowshera tahsils of the 
Peshawar district. 

Hazara district and the Mardan and Svabi tahsils 
of the Peshawar district. 

1 

1 

1 

IV.— Landholders Constituencies. 

Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Peshawar Landholders. 
North-West Frontier 

Province Landholders. 

Peshawar district 

Hazara, Kohat, Bannu and Dera Ismail Khan 
districts. 

i 

1 

1 


ELEVENTH SCHEDULE. 


Oris.sa Constituencies. 

I.— General Consthuencies. 




o 


Name of Constituency, 

Extent of Const! tuenc>. 

imber 

eats. 

S tn 

^(3 





West Cuttack Sadr 

Central Cuttack Sadr .. 

North Cuttack Sadr .. 

Bank!, Baideswar and Gobindpur police sta- ' 
tions. 

Cuttack town and Cuttack Sadr police- 
stations. 1 

Salepur, Mabanga, Kishannagar and Tangi 
police-stations. J 

■ 1 1 

1 

' 1 

I 
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Name of Constituency. 


Extent of Constituency. 


^(3 


East Cuttack Satlr 
South Cuttack Sadr 
Central Kendrapara 
North Kendrapara 
East Kendrapara 

East Jaipur 
West Jaipur 
Noith Jajpur 
Angul district 
East J^uri Sadr 
South I’uri Sadr 

North Fun Sadr 

East Khurda 

West Khurda 

Central llala.sore Sadi 
South Halasore Sadr 
North Balasore Sadr 

lilast Bhadrak 
West Bhadrak 

Sambalpur Sadr 
West Bargarh 

East Bargarh 

Khaiiar 

Ghuinsur 

Kudala 

Chatrapur 

Aska-Surada 

Berhanipur 

Balliguda-Khondmals 

Farlakiinedi 

Naurangpur 

Jcypore-^Ialkangiri 

Koraput 


iTirtol and Ersama police-stations 
Jagatsinghpur and Balikuda police-stations .• 

I Kendrapara police-.station 
Palamundai and Aul police-stations 
Fatkura, Mahakalpara and Rainagar police- 
stations. 

I Jaipur and Biniharpur police-stations 
'Dharamshala and Barchana police-stations .. 
Sukinda and Korai police-stations 
Angul district 

|Gop, Kakatpur and Nimapara police-stations.. 
Furi Town. Furi Sadr, Bramhagiri and Kiish- 
naprasad police-stations. 

Pipli, Balianta, Dclang, Balipatna and Satya- 
I badi police-stations. 

Khurda, Jatni, Bhubaneswar and Chandka 
I police-stations. 

|Bolgarh, Begunia, Banpur and Tangi police- 
I stations. 

Balasorc, Keinna and Basta police -stations .. 
jSoro, khairaand Simulia police-stations 
'Bahapal, Bhograi, Jellasore and Smgla police- 
stations. 

Basudebpur and Chandbali police-stations 
'Bhadrak, Banth, Dhamnagar and Bhandari- 
I pukhuri police-stations. 

[ Sambalpur Sadr sub-division 
jPaikmal, Padampur, Bijepur, Jagdalpur, 
j Gaisilattand Melchhamunda police-stations 
.Bargarh, Attabira, Sohela, Ambabhona, 
Bheian, Barpali and Bhatli police-stations. 
Nawapara sub-division 
[Ghumsur taluk 
I Kudala taluk 
; Chatrapur taluk 

lAska and Surada taluks (including Pandakhole 
agency). 

Berliampur taluk 

Kliondmals District and Balliguda and G. 

Ddayagiri taluks. 

Farlakimedi taluk 
Naurangpur taluk 
Jeypore and Malkangiri taluks 
Koraput, Fottangi, Kayagada, Bissam Cuttack 
and Gunupur t aluks ._ 


11.-- M l' H A M MADAN CON STITUENCIES. 


Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Cuttack Sadr 

1 Cuttack Sadr sub-division including Banki 

1 

North Cuttack cum 

1 Kendrapara and Jajpur sub-divisions and Angul- 

1 

Angul. 1 

district. 


Balasore cum Sambalpur 

The districts of Balasore and Sambalpur 

1 

South Orissa 

The districts of Puri, Khondmals, Ganjam and 
Koraput. 

1 
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III.— Women’s Constituencies. 

Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Cuttack Town 

Berhampur Town 

Cuttack municipality 

Berhampur municipality 

1 

1 

IV 

^ —Indian Christian Corf.STiTUENCV. 


Name of Constituency. 

! Extent of Constituency. ^ 

1 No. of 
seats 

Orissa Indian Christian. 

Pipli police-station and the municipal areas of Cut¬ 
tack, Balasore, Sambalpur and Berhampur 
Towns. 

1 ‘ 

1 

) 

V.— Commerce and Industry Constiiuency. 

Name of Constituency. | 

1 Extent of Constituency. 

1 No. of 
seats. 

Orissa Commerce and 
Industry. 

jl'he whole Province .. j 

1 1 

1 

! 

VI .—Landholders Constituencies . 

Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

East Orissa Landholders. 
West Orissa Land¬ 
holders. 

The districts of Cuttack, Angul and Balasore .. 1 
The district of Puri, Sambalpur, Khondmals, 
Gan jam and Koraput. 

1 

1 

VII.— Labour Constituency. 

Name of Constituency. 

Extent of Constituency. 

No. of 
! seats. 

Ori.ssa Labour Consti¬ 
tuency. 

The whole Province 

. 

1 
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TWFXFTH SCHEDULE. 


Sind Constituencies. 

1.—General Constituencies. 


Name of Constituency. 


Extent of Constituency. 


No. of 
seats. 


Karachi City North 
Karachi City South 


Hyderabad City 


(i) Urban, 

Municipal Wards Nos. I, II, IV and V of the City 
of Karachi. 

Municipal Wards Nos. Ill, VI, VII and VIII of 
the City of Karachi and the cantonments of 
Karachi and Manora and the limits of the 
Karachi Port Trust. 

Municipal Wards Nos. II. Ill, IV. V and VI of 
the municipal borough of Hyderabad. 

(ii) Rural. 


Karachi District 

Dadu District 
Larkana District 
Upper Sind Frontier 
District. 

Sukkur West 

Sukkur Central 
Sukkur East 

Nawabshah North 

Nawabshah South 

Hj^erabad Suburbs and 
Xaluka. 

Hyderabad North 
Hyderabad South 
Thar Parkar West 
Thar Parkar North 
Thar Parkar South 


iThe district of Karachi (excluding the municipal 
I limits of the City of Karachi, the cantonments of 
{ Karachi and Manora and the limits of the 
1 Karachi Port Trust). 

[The district of Dadu 

The district of Larkana 

The district of Upper Sind Fromicr 

Shikarpur and Garhi Yasin talukas of the Sukkur 
district. 

Sukkur taluka of the Sukkur district 

Kohri, Pano Akil, Ghotki, Mirpur Mathelo and 

I Ubauro talukas of the Sukkur district. 

|Kandiaro, Naushahro, Moro and Nawabshah 
talukas of the Nawabshah district. 

Sakrand, Sinjhoro, Moro and Shahdapur talukas 
of the Nawabshah district. 

Hyderabad taluka (excluding Municipal Wards 
Nos. II, III, IV, V and VI of the municipal 
borough of Hyderabad. 

|Hala, Tando Allahyar and Dero Mohbat talukas of 
the Hyderabad district 

Guni, Tando Bago and Badin talukas of the 
Hyderabad district. 

Mirpurkhas, Jamesabad, Digri and Sanghar 
talukas of the Thar Parkar district. 

Samaro, Umerkote and Khipro talukas of the 
Thar Parkar district 

Mithi, Diplo, Chachro and Nagar Parkar talukas 
of the Thar Parkar district 


1 


1 


1 

1 


1 

1 

1 

1 

I 

I 

1 

1 


1 


I 

1 

1 


II.— Muhammadan Constituencies. 


1 

Name of Constituency. 

Extent of Constituency. | 

No. of 
seats. 

(i) Urban. 

Karachi City North .. IMunicipal Ward No. V of the City of Karachi 
Karachi City South .. IMunicipal Wards Nos. I, II, III, IV, VI, VII and 
VIII of the City of Karachi, the cantonments of 

I Karachi and Manora and the limits of the 
Karachi Port Trust. 

1 

1 
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Name of Constituency. I Extension of Constituency. 

1 


No. of 
seats 


Karachi North 


Karachi South 

Karachi East 

Dadu North 
Daclu Central 
Dadu South 

Larkana North .. 

Larkana East 
Larkrana South 

Larkana West 

Upper Sind Frontier 
East. 

Upper Sind Frontier 
Central. 

Upper Sind Frontier 
West. 

Siikkur North-West .. 
Sukkur South-West 


Sukkur South-East 

Sukkur Central 

Sukkur North-East .. 

Nawabshah North 
Nawabshah North-West. 
Nawabshah West 

Nawabshah South 
Nawabshah East 

Hyderabad North 
Hyderabad North-West. 
Hyderabad South-West 
Hyderabad East 

Hyderabad South 

Thar Parkar West 

Thar Parkar North 

Thar Parkar South 


(ii) Rural. 

Tatta taluka and Karachi taluka (excluding the 
municipal limits of the City of Karachi, the 
I cantonments of Karachi and Manora and the 
; limits of the Karachi Fort Trust) of the Karachi 
j district. 

jMirpur Sakro Ghorabari and Shahbundar talukas 
and Ketibundar mahal of the Karachi district, 
jjati, Sujawal and Mirpur Bathoro talukas of the 
, Karachi district. 

iMehar and Kakar talukas of the Dadu district .. 
iDadu and Join talukas uf the Dadu district 
IKoli and Scliwan talukas and Kohistan mahal of 
the Dadu district. 

Ratodero and Mirokhan talukas of the Larkana 
district. 

Larkana taluka of the Larkana district 
Labdarya and Warah talukas of the Larkana 
district. 

Kainbar and Shahdadkot talukas of the Larkana 
district. 

Kandhkot and Kashmor talukas of the Upper 
Sind Frontier district. 

Thultaluka of the Upper Sind Frontier district .. 

Jacobabad and Garbi Khairo talukas of the 
Upper Sind Frontier district. 

Shikarpur taluka of the Sukkur district 
GarhiYasin taluka and Sukkur taluka (excluding 
the municipal borough of Sukkur)of the Sukkur 
district. 

The municipal borough of Sukkur and Rohri taluka 
of the Sukkur district. 

Pane Akil and Ghotki talukas of the Sukkur 
district. 

Mirpur Mathelo and Ubauro talukas of the 
.Sukkur district. 

Kandiaro taluka of the Nawabshah district 
Naushahro taluka of the Nawabshah district 
Moro and Sakrand talukas of the Nawabshah 
district. 

Shahdadpur taluka of the Nawabshah district .. i 
Nawabshah and Sinjhoro talukas of the ' 
Nawabshah district. 

Hala taluka of the Hyderabad district 
Hyderabad taluka or the Hyderabad district 
Guni taluka of the Hyderabad district 
Tando Allahyor and Dcro Mohabat talukas of the 
Hyderabad district. 

Tando Bago and Badin talukas of the Hyderabad 
district. 

Mirpurkhas, Jamesabad, Rigri and Samaro talukas 
of the Thar Parkar district. 

Sanghar, Umerkote and Khipro talukas of the 
Thar Parkar district. 

Mithi, Dmio. Chachro and Nagar Parkar talukas 
of the Thar Parkar district. 


1 


1 

1 

1 

1 

1 

1 

1 


1 

1 

1 

1 

1 

I 

1 

1 

1 

I 

1 

1 

1 

1 

1 

1 

1 

1 


.1 
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III. —Women’s Constituencies. 


Name of Constituency. 

Extent of Constituency. | 

(i) General Urban. 

Hyderabad-CMm-Karaclii |Wards Nos. I and II of the municipal borough of 
City. 1 Hyderabad and Municipal Ward-* Nos. HI and 

1 VI of the City of Karachi. 

(ii) Muhammadan Urban. 

Karachi City .. iMunicipal Wards Nos. I, II, III, VI, VII and VIII 

1 of the City of Karachi. 

1 ■ 

1 ' 

IV.— European Constituencies. 

Name of Constituency. 

i 

j Extent of Constituency. 

] No. of 
seats. 

Hyde rabad- cum-K a rach i 
City. 

Sind 

Municipal Ward No. VII of the City of Karachi 
and the Cantonment of Karachi. 

The remainder of the Province 

1 1 

1 

V.— Commerce ano Indus'iry Constituencies. 

Name of Constituency. 

Extent of Constituency. 

No. of 
seats. 

Karachi Chamber of 
Commerce. 

Indian Commerce 

Non-territorial 

Non-territorial 

1 

1 

VI.— Landholders Constituency. 

Name of Constituency, j 

Extent of Constituency. 

No, of 
seats. 

Landholders .. jThe whole province .. | 

1 ^ 

VII.— Labour Constituency. 


1 

Name of Constituency. | 

f 

[ Extent of Constituency. 

No. of 
seats. 

Registered Factories .. 

[Headquarters towns in the Province with Shikar- 
1 pur. 

1 
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THIRTEENTH SCHEDULE. 

Backwakd Tribes. 

Part I. 

Madras. 


1. Bagata. 

2. Bhottadas—Bodo Bhottada, Muria 

Bhottada and Sano Bhottada. 

3. Bhumias—Bhuri Bhumia and Bodo 

Bhumia. 

4. Bissoy—Barangi Jodia, Bennangi, 

Daduya, Frangi, Hollar, Jhoriya, 
Kollai, Konde, Paranga, Penga- 
jodia, Sodo Todia and Takora. 

5. Dhakkada. 

6. Dombs—Andhiya Dombs, Audiniya 

Doinbs, Chonel Dombs, Christian 
Dombs, Mirgani Dombs, Oriya 
Dombs, Ponaka Dombs, Telaga 
and Ummia. 

7. Gadabas—Boda Gad aba Cerllam 

Gadaba, Franji Gadaba, Jodia 
Gadaba, Olaro Gadaba, Pangi 
Gadaba and Paranga Gadaba. 

8. Ghasis—Boda Ghasis and San 

Ghasis. 

9. Gondi—Modya Gond and Rajo 

(^nd. 

10. Goudus—Bato, Bhirithya, Dudho- 

kounya, Hato, Jatako and Joria. 

11. Kosalya Goudus — Bosothoriya 
Goudus, Chitti Goudus, I^angayath 
Goudus, Doddu Kamariya, Dudu 
Kaniaro, Ladiya Goudus and Pul- 
losoriya Goudus. 

12. Magatha Goudus—Bcrnia Goudu, 

Boodo Magatha, Dongayath Gou- 
du, Ladya Goudu, Poona Maga¬ 
tha and Sana Magatha. 

13. Scerithi Goudus. 

14. Holva. 

15. Jadapus. 

16. Jatapus. 

17. Kammaras 

18. Khattis—Khatti, Kommaro and 

I-ohara. 


19. Kodu. 

20. Kommar. 

21. Konda Dhoras. 

22. Konda Kapus. 

23. Kondarcddis. 

24. Kondhs—Desaya Kondhs, Dongria 

Kondhs, Ku.tiya Kondhs, Tikiria 
Kondhs and Ycnity Kondhs. 

25. Kotia— Bartika, Bcntho Oriya, 

Dhulia or DuHa, Holva, Paiko, 
Putiya, Sanrona andSidiho Paiko. 

26. Koya or Goud with its sub-sects. 

Raja or Kasha koyas, Lingadhari 
koyas, Koyas (ordinary) and 
Kottu koyas. 

27. Afadigas. 

28. Afalas or Agency Malas or Valini- 

kies. 

29. Afalis—Korchia Malis, Paiko Mai 

is, and Pedda Malis. 

30. Maunc. 

31. Manna l^hora. 

32. Alukha Dora—Nooka Dhora, 

33. Muli or Muliya. 

34. Aluria. 

35. Ojulus or Metta Komsalies. 

36. Omanaito. 

37. Paigarapu 

38. Palasi. 

39. i'alli. 

40. Pcntias. 

41. Porjas—Bodo, Bonda, Daruva 

Didua, Jodia, AliindiJi, Pengu, 
Pydi and Saliya. 

42. Reddi Dhoras. 

43. Relli or Sachandi. 

44. Ronas. 

45. Savaras—Kapil Savaras, Khutto 

Savaras aud Alallya Savaras. 


Part II. 
Bombay. 


1 . 

2 , 

3. 

4. 

5 . 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 


Barda. 

Bavacha. 

Bhil. 

Chodhra. 

Dhanka. 

Dhodia. 

Dubla. 

Gamit, or Gamta. 
Gond. 

Kathodi, or Katkari. 
Konkna. 

Koli Mahadev. 
Mavchi. 

V 


14. Naikda, or Nayak. 

15. Bardhi, including Advichincher or 

Phanse Pardhi. 

16. Patelia. 

17. Pomla. 

18. Powara. 

19. Rathawa. 

20. Tadvi Bhil. 

21. Thakur. 

22. Valvai. 

23. Varli. 

24. Vasava. 
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Part III. 
Bihar. 


A person shall be deemed to be a member of a backward tribe if and only if— 
(a) he is resident in the Province and belongs to any of the following tribes:— 


1. Asur. 

2. Banjara. 

3. Bathudi. 

4. Bentkar. 

5. Binjhia. 

6 Birhor. 

7. Birjia. 

8. Chero. 

9. Chik Baraik. 

10. Gadaba. 

11. Ghatwar. 


12. Gond. 

13. Gorait. 

14. Ho. 

15. Juang. 

16. Karmali. 

17. Kharia. 

18. Kharwar. 

19. Khetauri. 

20. Khond. 

21. Kisan. 

22. Koli. 


23. Kora. 

24. Korwa. 

25. Mahli. 

26. Mai Paharia. 

27. Munda. 

28. Oraon. 

29. Parhaiya. 

30. Santal. 

31. Sauria Paharia. 

32. Savar. 

33. Tharu. 


(b) he is resident in any of the following districts or police stations, that is to say, 
the districts of Ranchi, Singbhum, Hazaribagh and the Santa] Parganas, and the 
police stations of Arsha, Balarampur, Jhalda, Jaipur, Baghmundi, Chandil, Ichagarh, 
Barahabhum, Patamda, Banduan, and Manbazar in the district of Manbhum, and 
belongs to any of the following tribes:— 


1. Baiiri. S. Ghasi. 

2. Bhogta. 6. Pan. 

3. Bhuiya. 7. Rajwar. 

4. Bhumji. 8. Turi. 


(r) he is resident in the Dhanbad sub division or in any of the following police 
stations in the .Manbhum district, that is to say, Purulia, Huia, Pancha, Raghunathpur, 
Santuri, Nituria, Para, Chas, Chandankiari and Kashipur. and belongs to the Bhumii 
tribe. 


Part IV. 


Central Provinces;. 


1. 

Gond. 

19. 

2. 

Kawar. 

20. 

3. 

Maria. 

21. 

4. 

Miiria. 

22. 

S. 

Halba. 

23. 

6. 

Pardhan. 

24. 

7. 

Oraon. 

25. 

8. 

9. 

Binjhwar. 

Andh. 

26. 

27. 

10. 

Bharia—Bhumia. 

28. 

11. 

Koli. 

29. 

12. 

Bhattra. 

30. 

13. 

Baiga. 

31. 

14. 

Kolam. 

32. 

15. 

Bhil. 

33. 

16. 

Bhuinhar. 

34. 

17. 

Dhanwar. 

35. 

18. 

Bhaina. 

36. 


Parja. 

Kamar. 

Bhunjia. 

Nagarchi. 

Ojha. 

Korku. 

Kol. 

Nagasia. 

Sawara. 

Korwa. 

Majhwar. 

Kharia. 

Saunta. 

Kondh. 

Nihal. 

Birhul (or Birhor). 
Rautia. 

Pando. 


Part V. 
Assam. 


The following tribes and communities 

1. Kachari. 

2. Boro or Boro-Kachari. 

3. Rabha. 

4. Miri. 

5. Lalung. 

6. Mikir. 

7. Garo. 

8. Hajong. 


9. 

10 . 
11 . 
12 . 

13. 

14. 

15. 

16. 


Deori. 

Abor. 

Mishmi. 

Dafla. 

Singpho. 

Khanmti. 

Any Naga or kuki tribe. 

Any other tribe or community 
for the time being designated 
by the Governor in his discre¬ 
tion. 
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Past VI. 
OsiSSA. 


A person shall be deemed to be a member of a backward tribe if and only if— 
(o) he is resident in the province and belongs to any of the following tribes 


1. Bagata. 

2. Banjari. 

3. Chenchu. 

4. Gadaba. 

5. Gond. 

6. Jatapu. 

7. Khond (Kond). 

8. Konda-Dora. 

9. Koya. 

10. Paroja. 


11. Sa.)ra (Savar). 

12. Oraon. 

13. Santal. 

14. Kharia. 

15. Munda. 

16. Banjara. 

17. Binjhia. 

18. Kisan. 

19. Koi:. 

20. Kora. 


(b) he is resident in any of the following areas, that is to say, the Koraput and 
Khondmals Districts and the Ganjaro Agency and belongs to either of the following 
tribes 


1. Dom or Dumbo. 2. Pan or Pano. 

(c) he is resident in the Sambalpur district and belongs to any of the following 
tribes 

1. Bauri. 4. Ghasi. 

2. Bhuiya. 5. Turi. 

3. Bhumij. 6. Pan or Pano. 



( 6 ) 


THE GOVERNMENT OF INDIA (PROVINCIAL LEGISLATIVE 
COUNCILS) ORDER, 1936. 


AT THE COURT AT BUCKINGHAM PALACE, 

The 30th day of April, 1936. 

Present, 

THE KING'S MOST EXCELLENT MAJESTY 
IN COUNCIL, 

Whereas by section two hundred and ninety-one of, and the Fifth 
Schedule to, the Government of India Act, 1935 (hereafter in this Order 
referred to as “the Act”) His Majesty in Council is empowered to make 
provision with respect to cerain matters connected with Provincial 
Legislative Councils: 

And whereas a draft of this Order has been laid before 
Parliament in accordance with the piovisions of subsection (1) of section 
three hundred and nine of the Act and an address has been presented to 
His Majesty by both Houses of Parliament praying that an Order may 
be made in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the powers 
conferred on him as aforesaid and of all other powers enabling Him in 
that behalf, is pleased by and with the advice of his Privy Council to 
order, and it is hereby ordered, as follows:— 

PART 1. 

Introductory and General. 

Introductory. 

1. This Order may be cited as The Government of India 
(Provincial Legislative Councils) Order, 1936.” 

2. —(1) In this Order, except where the context otherwise requires— 

'‘Executive Council” means the Executive Council of the 
Governor-General or a Governor; 

“Legislature” includes any Legislature or Legislative Council 
under the Government of India Act, or any Act, repealed 
by that Act ; 

“Minister” means a Minister under the Act or the Government 
of India Act; 

“prescribed,” except in the phrase “the prescribed date,” means 
prescribed by an Act of the Provincial Legislature or by 
rules; 

“rules” means rules made by the Governor under paragraph 
twenty of the Fifth Schedule to the Act; 

“total income” means total income as computed for the purposes 
of the Indian Income-tax Act, 1922; 
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and, subject as aforesaid and to any other provisions of this Order, 
expressions to which a meaning is assigned by the Sixth Schedule to the 
Act, either generally or in relation to any particular Province, have, 
except where the context otherwise requires, the sane meanings for the 
purposes of this Order, either generally or in relation to that Province, 
as the case may be. 

(2) The fact that one of two constituencies is an urban, and the 
other a rural, constituency shall not prevent them being deemed to be 
constituencies of same communal description, if they are both general 
constituencies, or constituencies assigned to a specified community, and 
the expression “seat of the same communal description ’ shall be construed 
accordingly. 

(3) For the purposes of any reference in this Order to persons 
assessed to income-tax in any financial year and having in the year in 
respect of which the assessment was made a total income of not less than a 
specified amount, a person who is a partner in a firm which is assessed to 
income-tax shall be deemed to be himself assessed in respect of his share 
of the firm’s income on which income-tax is so assessed, and the 
amount to be included in his total income in respect of that share shall be 
such sum as may be certified in the prescribed manner. 

(4) Any reference in this Order to all or any of the provisions of 
any Indian Act shall be construed as a reference to those provisions as 
amended by or under any other Act, or, if those provisions are repealed 
and re-enacted with or without modification, to the provisions so re¬ 
enacted. 

(5) If the boundaries of any district or otlier administrative area 
mentioned in this Order arc altered, any reference in this Order to that 
district or area shall, as from such date or dates as may be fixed by the 
Governor, exercising his individual judgment, cither for all purposes, 
or for particular purposes, of this Order, be taken as a reference to the 
district or area as altered. 

(6) If any question arises with respect to any qualification 
dependent on the holding of a title, order or decoration, the question shall 
be referred to the Governor-General in his discretion and his decision 
shall be final. 

(7) The Interpretation Act, 1889, applies for the interpretation of 
this Order as it applies for the interpretation of an Act of Parliament. 

Delimitation of Territorial Constituencies. 

3. (1) The territorial constituencies for the election of persons to 

fill seats in the Provincial Legislative Councils shall be as specified in the 
tables in the Schedule to this Order. 

(2) Any reference in this Part of this Order to a territorial consti¬ 
tuency shall be construed as a reference to one of the territorial consti¬ 
tuencies aforesaid, and any reference in any of the subsequent Parts of 
this Order to a territorial constituency shall be construed as a reference to 
one of the said constituencies for the Province to which the Part in ques¬ 
tion relates. 

(3) In the case of Madras and Bombay the number of seats to be 
filled by elections in the various territorial constituencies shall be as speci¬ 
fied in the third column of Parts I and II of the Schedule to this Order. 

In the case of Bengal, the United Provinces, Bihar and Assam one 
seat shall be filled by an election in each constituency, except that in Bengal 
three seats shall be so filled in the European constituency. 
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4. There shall be an electoral roll for every territorial constitu¬ 
ency, and no person who is not, and except as expressly provided 
by the Fifth Schedule to the Act and this Order, every person who is, for 
the time being included in the electoral roll for any such constituency shall 
be entitled to vote in that constituency. 

5. The electoral rolls for the territorial constituencies shall be made 
up and from time to time in whole or in part revised by reference to such 
date, in this Order referred to as “the prescribed date,” as may be direct¬ 
ed in each case by the Governor, exercising his individual judgment. 

6. No person shall be included in the electoral roll for any territorial 
constituency unless he has attained the age of twenty-one years and is 
either— 

(a) a British subject; or 

(b) the Ruler or a subject of a Federated State; or 

(c) if and so far as it is so prescribed with respect to any Pro¬ 

vince, and subject to any prescribed conditions, the 
Ruler or a subject of any other Indian State. 

7. No person shall be included in the electoral roll for, or vote at 
any election in, any territorial constituency if he is of unsound mind and 
stands so declared by a competent Court. 

8. No person shall be included in the electoral roll for a Muhamma¬ 
dan constituency, a European constituency or an Indian Christian consti¬ 
tuency unless he is a Muhammadan. European or an Indian Christian, 
as the case may be. 

9. No person who is oi is entitled to be included in the electoral roll 
for any Muhammadan constituency, European constituency or Indian 
Christian constituency in any Province shall be included in the electoral 
roll for a general constituency in that Province. 

10. Notwithstanding anything in the Indian Income-tax Act, 1922, it 
shall be the duty of the appropriateincome-tax Officers to give to any per¬ 
son charged by law with the duty of inquiring into the qualifications of 
electors such information as is necessary for the purpose of enabling him 
to discharge that duty. 

11. (1) No person shall in any Province— 

(а) at the first elections held for the purpose of constituting the 

Legislative Council of that Province; or 

(б) at the elections held in every third year thereafter to fill 

the seats of members retiring on the expiration of their 
respective terms of office, 

vote in more than one territorial constituency, and if any person voles in 
more than one territorial constituency in contravention of the provisions 
of this paragraph, his votes in all those constituencies shall be void. 

(2) In each Province such provisions, if any, as may be prescribed 
shall have effect for the purpose of preventing persons being included in 
the electoral roll for more than one territorial constituency. 

(3) No person shall at any election vote more than once in the same 
territorial constituency and, if he does so, all his votes in that constituency 
shall be void. 

12. No person shall be included in the electoral roll for, or vote at 
any election in, a territorial constituency if he is for the time being dis¬ 
qualified from voting under the provisions of any such Order in Council, 
Act of the Provincial Legislature or rules made by the Governor as may 
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be made or passed under the Act with respect to corrupt practices and 
other offences in connection with elections, and the name of any person 
who becomes so disqualified shall fortwith be struck off all the electoral 
rolls for territorial constituencies in which it may b*- included. 

13. No person shall vote at an election in a territorial constituency if 
he is for the time being undergoing a sentence of transportation, penal 
servitude or imprisonment. 

14. The following provisk)ns shall have effect with respect to the 
enfranchisement of women in respect of the qualifications of their hus¬ 
bands :— 


(a) a woman who, at the death of her husband, is included in an 

electoral roll fora territorial constituency by virtue of his 
qualifications shall, notwithstanding anything in the sub¬ 
sequent provisions of this Order, continue to be on the 
roll for that constituency unless she remarries or becomes 
disqualified under the toregoing provisions of this Order 
for inclusion in that roll: 

(b) not more than one woman shall, at any one time, appear on 

the electoral rolls for the territorial constituencies of a 
Province in respect of the qualifications of any particular 
man, and any question which of several women is to be 
selected for inclusion shall be determined in the prescribed 
manner: 

Provided that, if a woman, who is entitled by virtue of sub-para¬ 
graph (a) of this paragraph to remain on the roll of a territorial consti¬ 
tuency, changes her place of residence, then, if she so desires, she may, on 
any subsequent revision of the roll, be transferred to the roll of such other 
territorial constituency as may be appropriate. 

15. For the purposes of this Order any property owned, held or 
occupied or payment made by, or assessment made on, a person as a trustee, 
guardian, administrator or receiver, or in any other fiduciary capacity, 
shall, except as otherwise expressly provided in this Order, be left out of 
account. 


Qualifications of Candidates. 

16. (1) The provisions of this paragraph shall have effect with res¬ 
pect to the qualifications to be possessed by members of the Legislative 
Council of a Province. 

(2) A person shall not be qualified to be chosen to fill a seat which 
is filled by an election in a territorial constituency unless he is entitled to 
vote in the choice of a member to fill that seat or any other seat of the 
same communal description in the same Council. 

(3) A person shall not be qualified to be chosen to fill a seat to be 
filled by a person elected by the members of the Legislative Assembly of a 
Province unless he is entitled to vote in the choice of a member to fill 
some seat in the Legislative Council of that Province. 

(4) A person shall be qualified to be chosen to fill a seat which is to 
be filled by a person chosen by the Governor in his discretion if he is resi¬ 
dent in the Province and is not disqualified to hold a seat by any of the 
provisions of the Act, 
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General. 

17. (1) The dates on which nominations are to be made and scrutinis¬ 
ed, polls held and other acts done in connection with elections to a Pro¬ 
vincial Legislative Council shall be fixed by the Governor in his discretion. 

(2) Nothing in this paragraph shall be construed as preventing 
Acts of the Provincial Legislature or rules from making general provision 
with respect to the intervals which are to elapse between the successive 
stages of an election. 

18. At an election in a territorial constituency where more than one 
seat is to be filled on a poll a voter shall have as many votes as there are 
scats to be filled and may give all those votes to any one candidate, or may 
distribute them between such candidates in such manner as he thinks fit: 

Provided that in the European constituency in Bengal a voter shall 
not give more than one vote to any one candidate. 

19. If, when a poll has been taken at an election, an equality of votes 
is found to exist between any candidates, and the addition of one vote will 
entitleany of the candidates to be declared elected, one additional vote shall 
be given by the Returning Officer to the candidate, or, as the case may be, 
the candidates, selected by lot drawn in the presence of the Returning 
Officer in such manner as he may determine. 

20. At any election by the members of a Provincial Legi.slative 
Assembly to fill seats in the Provincial Legislative Council, the returning 
officer shall be nominated by the Governor in his discretion, and nomina¬ 
tions shall be made and scrutinised, polls held, and other acts done in 
connection with the election to, by, or before the returning officer, or per¬ 
sons who are under his control or have been placed thereunder for the 
purposes of the election. 

21. If a person is elected to more than one seat in a Provincial Legis¬ 
lative Council, then unless within the prescribed time he resigns all but 
one of the seats, all the seats shall become vacant. 

22. The Governor of a Province may at any time vary the name as¬ 
signed to a territorial constituency if for any reason he deems it expedient 
so to do. 

23. Anything which under the provisions of the Act, or of this Order, 
is required or authorised to be done by, to or before the Governor of a 
Province in connection with the preparation of electoral rolls or the holding 
of elections, or otherwise for the purpose of constituting the Legislative 
Council of the province in due time (whether or not the Governor is to 
act in his discretion or to exercise his individual judgment) shall, before 
the commencement of Part III of the Act, be done by, to or before the 
Governor in Council. 

PART II. 

Madras. 

Requirement as to Residence. 

1. No person shall be qualified to be included in the electoral roll for 
a territorial constituency unless he has resided in a house in the consti¬ 
tuency for a period of not less than one hundred and twenty days in the 
previous financial year. 

A person is deemed to reside in a house if he sometimes uses it as a 
sleeping place, and a person is not deemed to cease to reside in a house 
merely because he is absent from it or has another dwelling in which he 
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resides, if he is at liberty to return to the house at any time and has not 
abandoned his intension of returning. 

Ordinary Qualifications. 

2. Subject to the provisions of Part I of this Order and to any over¬ 
riding provisions of this Part of this Order, a person shall be qualified to 
be included in the electoral roll for any territorial constituency if he 
either— 

(a) was in the previous financial year assessed to income-tax and 
had in the year in respect of which the assessment was 
made a total income of not less than seven thousand five 
hundred rupees; or 

(fe) was on the last day of the previous fasli year the holder of 
an estate in the Province of which the annual income is not 
less than one thousand five hundred rupees; or 
(c) was on the last day of the previous fasli year a registered 
inaindar, ryotwari pattadar, or occupancy ryot under the 
Madras Estates Land Act, 1908, in respect of land in the 
Province of which the annual rent value is not less than 
three hundred rupees; or 

{d) is in receipt from any Government in British India of a 
malikhana allowance, the annual amount of which is not 
less than five hundred rupees; or 
(c) holds any title, order or decoration conferred by or on behalf 
of His Majesty, not being lower than Diwan Bahadur, 
Sardar Bahadur, Khan Bahadur, Rai Bahadur, or Rao 
Bahadur; or 

{/) has been awarded by any Government in British India a 
civil, military or political pension of not less than two 
hundred and fifty rupees per month; or 
{g) is or has been either— 

(i) a non-official member of any Legislature in British India; or 

(ii) a member of an executive Council ora Alinister in British 

India; or 

(iii) a Chancellor, Pro-Chancellor, Vice-Chancellor, Pre-Vice- 

Chancellor, Fellow or Honorary Fellow of, or a member of 
the Senate or Court of, any University constituted by law 
in British India; or 

(iv) a judge of the Federal Court or any High Court, Chief 

Court or Judicial Commissioner's Court in British India; or 

(v) the mayor or sheriff of Madras, Calcutta or Bombay; or 
<vi) the non-official president of a district board in the Province, 

or the non-official chairman of a municipal council in the 
Province; or 

(vii) the non-official president of any central bank or banking 
union which is a registered society within the meaning of 
section two of the Madras Co-operative Societies Act, 
1932, and does not operate solely outside the Province. 
Additional Qualifications for Women. 

3. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied to be included m the electoral roll for any territorial constituency if 
she is the wife of a person who either— 

W 
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(a) was in the previous financial year assessed to income-tax and? 

had in the year in respect of which the assessment was 
made a total income of not less than twenty thousand' 
rupees; or 

(b) was on the last day of the previous fasli year the holder of 

an estate in the Province of which the annual income is 
not less than three thousand rupees; or 
(f) was on the last day of the previous fasli year a registered 
inamdar, ryotwari pattadar, or occupancy ryot under the 
Madras Estates I.and Act, 19C8, in respect of land in the 
Province of which the annual rent value is not less than one 
thousand five hundred rupees; or 
(rf) is in receipt from any Government in British India of a 
raalikhana allowance, the annual amount of which is less 
than one thousand five hundred rupees; or 
(e) holds any such title, order or decoration, or has been award¬ 
ed any such pension as is mentioned in sub-paragraphs (e)- 
and (/) of the last preceding paragraph. 

Special Qualifications for Scheduled Castes. 

4. Subject as aforesaid, a person who is a member of the scheduled 
castes shall also be qualified to be included in the electoral roll for any 
territorial constituency if he either— 

(o) was in the previous financial year assessed to income-tax; or 
(&) was on the last day of the previous fasli year the holder of 
an estate in the Province of which the annual rent value 
is not less than one hundred rupees; or 

(c) was on the last day of the previous fasli year a registered 

inamdar, ryotwari pattadar, or occupancy ryot under the 
Madras Estates Land Act, 1908, in respect of land in the 
Province of which the annual rent value is not less than 
fifty rupees; or 

(d) was throughout the previous fasli year a kanamdar. or a 

kuzhikanamdar or a verumpattamdar having fixity of 
tenure, each of these terms having the meaning assigned tO' 
it in the Malabar Tenancy Act, 1929; or 
{e) was throughout the previous fasli year a mortgagee with pos¬ 
session or lessee, under a registered instrument, of immov¬ 
able property in the Province (other than house property) 
of an annual rent value of not less than one hundred 
rupees; or 

(/) was on the last day of the previous fasli year registered 
jointly with the proprietor under section fourteen of the 
Malabar Land Regulation Act, 1895, as an occupant of 
land of which the annual rent value is not less than one 
hundred rupees; or 

(f/) held on the last day of the previous fasli year as ryot or as 
tenant under a landholder land in the Province of which- 
the annual rent value is not less than one hundred rupees; 
or 

(Ji) was assessed in the Province in the previous financial year 
to an aggregate amount of not less than twenty rupees in 
respect of all or any of the following taxes, namely, pro¬ 
perty tax, profession tax and house-tax. 
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5. (1) Subject to the provisions of this paragraph, property held 

jointly by, and assessments made jointly on, more than one person shall be 
leh out of account for the purposes of this Order. 

(2) Where any such property or assessments would qualify a per¬ 
son if they had been held by or made on him solely, then, subject to the 
provisions of Part I of this Order and to any overriding provisions of this 
Part of this Order, one of those persons shall be qualified in respect of 
the property or assessments and that person shall be— 

(a) if the property is held by, or the assessments made on a 
Hindu joint family, the manager thereof; 

(&) if the property is held by, or the assessments made on, any 
other joint family, the member thereof authorised in that 
behalf by the family themselves; 

(c) in any other case, the person authorised in that behalf by a 
majority of the persons by or on whom the property is held 
or the assessments made. 

(3) Nothing in this paragraph affects the provision.^ of Part I of 
this Order relating to partners in firms assessed to income-tax. 

PART III. 

Bombay. 

Requirement as to Residence. 

1. (1) No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he satisfies the requirement as to 
residence in relation to that constituency. 

For the purposes of this Part of this Order a person shall be deemed 
to satisfy the requirement as to residence— 

(a) in relation to a Bombay City constituency, being either 

general or a Muhammadan constituency, if he has for a 
period of not less than one hundred and eighty days in the 
previous financial year resided in a house in the constitu¬ 
ency, or in the Thana mahal; 

(b) in relation to the European constituency if he has for a period 

of not less than one hundred and eighty days in the previous 
financial year resided in a house in the Province ; 

(c) in relation to any other constituency, if he has for a period 

of not less than one hundred and eighty days in the pre¬ 
vious financial year resided in a house in the constituency, 
or in a contiguous territorial constituency of the same 
communal description. 

(2) A person is deemed to reside in a house if he sometimes uses 
it as a sleeping place, and a person is not deemed to cease to reside in a 
house merely because he is absent from it or has another dwelling in 
which he resides, if he is at liberty to return to the house at any time and 
has not abandoned his intention of returning. 

Ordinary Qualifications. 

2. Subject to the provisions of Part T of this Order and to any over¬ 
riding provions of this Part of this Order, a person shall be qualified to be 
included in the electoral roll for any territorial coustituency if he— 

(a) was in the previous financial year assessed to income-tax 
and had in the year in respect of which the assessment was 
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made a total income of not less than fifteen thousand 
rupees; or 

(fe) is a Deccan Sardar or a Gujarat Sardar, that is to say, a 
person whose name is entered in the list for the time being 
in force under the Resolution of the Government of Bombay 
in the Political Department, No. 2363, dated the 23rd July, 
1867, or in the list for the time being in force under the 
Resolution of the Government of Bombay in the Political 
Department, No. 6265, dated the 21st September, 1909; or 

(c) is the sole alienee of the right of Government to the payment 

of rent or land revenue in respect of an entire village sit¬ 
uate within the constituency or is the sole talukdar holding 
on talukdari tenure such a village, or is a khot responsible 
for the payment of land revenue in respect of such a 
village; or 

(d) holds in his own right, or occupies as tenant, alienated or 

unalienated land or land on talukdari tenure, being land in 
the constituency assessed at, or of the assessable value of, 
not less than three hundred and fifty rupees land revenue; 
or 

(e) is the alienee of the right of Government to the payment of 

rent or land revenue amounting to not less than three 
hundred and fifty rupees in respect of alienated land in 
the constituency; or 

(/) is a khot or a sharer in a khoti village in the constituency 
or a sharer in a bhagdari or narwadari village in the 
constituency, and is responsible for the payment of not less 
than three hundred and fifty rupees land revenue; or 
(< 7 ) holds any title, order or decoration conferred by or on behalf 
of His Majesty, not being lower than Diwan Bahadur, 
Sardar Bhadur, Khan Bahadur, Rai Bahadur, or Rao 
Bahadur; or 

(/t) has been awarded by any Government in British India a 
civil, military or political pension of not less than two 
hundred and fifty rupees per month; or 
(*) is or has been either— 

(i) a non-official member of any Legislature in British India; or 

(ii) a member of an Executive Council or Minister in British 

India; or 

(iii) a Chancellor, Pro-Chancellor, Vice-Chancellor, Pro-Vice- 

Chancellor, Fellow or Honorary Fellow of, or a member 
of the Senate or Court of, any University constituted by 
law in British India; or 

(iv) a judge of the Federal Court or any High Court, Chief Court 

or Judicial Commissioner’s Court in British India; or 

(v) the mayor or sheriff of Madras, Calcutta or Bombay; or 

(vi) the non-official president of a municipality in the province 

constituted under the Bombay Municipal Boroughs Act, 
1925, or of a City Municipality in the Province within the 
meaning of sub-section (1) of section three of the Bombay 
District Municipal Act, 1901, or of a District Local Board 
in the Province established or deemed to have been estab¬ 
lished under the Bombay Local Boards Act, 1923; or 
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(vii) the non-official Chairman of the Bombay Provinc’al Co¬ 
operative Bank, or any Central Bank registered under the 
Co-operative Societies Act, 1912, or of the Bombay Co¬ 
operative Societies Act, 1925, and operating in the Province, 
Additional Qualifications for Women. 

3. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied to be included in the electoral roll for any territorial, constituency if 
she is the wife of a person who satisfies the requirement as to residence 
in relation to the constituency and either— 

(o) was in the previous financial year assessed to income-tax and 
had in the year in respect of which the assessment was made 
a total income of not less than thirty thousand rupees; or 

(b) is a Deccan Sardar or a Gujarat Sardar, that is to say, a 

person whose name is entered in the list for the time being 
in force under the Resolution of the Government of Bom¬ 
bay in the Political Department, No. 2363, dated 23rd July, 
1867, or ill the li.st foi the time being in force under the 
Resolution of the Government of Bombay in the Political 
Department, No. 6265, dated 21st September, 1909; or 

(c) is a sole alienee of the right of the Government to the pay¬ 

ment of rent or land revenue in respect of an entire village 
in the constituency assessed to land revenue of not less 
than two thousand rupees, or a talukdar holding on taluk- 
dari tenure land in the constituency assessed at not less 
than two thousand rupees land revenue, or a co-sharer 
holding on talukdari tenure a share in any land in the 
constituency which share if held separately would be 
assessed at not less than two thousand i upees land revenue, 
or a khot responsible for the payment of land revenue 
in respect of an entire village in the constituency assessed 
at not less than two thousand rupees land revenue; or 

(d) holds in his own right alienated or unalienated land or 

land on talukdari tenure, being land in the constituency 
assessed at, or of the assessable value of, not less than 
two thousand rupees land revenue; or 
{e) holds any such title, order or decoration, or has been awarded 
any such pension, as is mentioned in sub-paragraphs (g) 
and {h) of the last preceding paragraph. 

Special Qualifications for Scheduled Castes. 

4. Subject as aforesaid a person who is a'member of the schedul¬ 
ed castes shall also be qualified to be included in the electoral roll for 
any territorial constituency if he either— 

(o) holds in his own right, or occupies as tenant, alienated or 
unalienated land or land on talukdari tenure, being land 
in the constituency assessed at, or of the assessable value 
of, not less that fifty rupees land revenue; or 
(&) is the alienee of the right of Government to the payment of 
rent or land revenue amounting to not less than fifty rupees 
in respect of alienated land in the constituency; or 
(c) is a khot or a sharer in a khoti village in the constituency or 
a sharer in a bhagdari or narwadari village in the consti¬ 
tuency and is responsible for the payment of not less than 
fifty rupees land revenue; or 
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(rf) occupies in the constituency as owner or tenant a house or 
building, situate in the City of Bombay or in any municipal 
borough, municipal district, cantonment or notified area, and 
having at least the appropriate value. 

In sub paragraph (d) of this paragraph the expression the “ap¬ 
propriate value’* means— 

(i) in relation to a house or building situate in any area 

which a tax is based on the annual rental value of 
houses or buildings, an annual rental value of two 
hundred and one rupees; 

(ii) in relation to any other house or building, a capital value 
of three thousand three hundred any fifty rupees. 

Sup piemen tary. 

5. (1) Subject to the provisions of this paragraph, any reference in 
this Part of this Order to land or other immovable property, or to 
rent or land revenue in respect of alienated land, shall in relation to any 
persons who are co-sharers in such land, property, rent or land, revenue, be 
construed as a reference to the respective shares of those persons: 

Provided that this sub-paragraph shall not apply to sub-paragraph 
(c) of paragraph two or sub-paragraph (c) of paragraph three of this 
Part of this Order. 

(2) Where two or more persons occupy any house, the rental value 
of the house shall, in relation to each of those persons, be deemed to be the 
rental value thereof divided by the number of those persons. 

(d) Where property is owned, held or occupied, or payment are 
made, jointly by, or assessments arc made jointly on, the members of a joint 
family, and the property, payments or assessments would qualify a person 
if they had been owned, held, occupied or made by or on him solely, then, 
subject to the provisions of Part I of this Order and to any overriding pro¬ 
visions of this Part of this Order, one member of the family shall be quali¬ 
fied in respect of the property, payment or assessment, and that person 
shall be, in the case of a Hindu joint family, the manager thereof and in 
other cases the member authorised in that behalf by the family themselves. 

Save as aforesaid, any property owned, held or occupied, or payment 
made, jointly by, assessments made jointly on, the members of a joint'family 
shall be left out of account for the purposes of this Part of this Order. 

(4) Nothing in this paragraph affects the provisions of Part I of this 
Order relating to partners in firms assessed to income-tax. 

6. (1) The value of any machiney, furniture or equipment contained 
in or situate upon any house or building shall not be included in estimating 
for the purposes of this Part of this Order the rental value or the capital 
value of the house or building. 

(2) Tn computing for the purposes of this Part of this Order the 
assessable value of any land, regard shall be had to the average sate of 
assessment on assessed land in the same village or, if there is no ruch land 
in the same village, the average rate of assessment on assessed land in the 
nearest village containing assessed land. 

PART IV. 

Bengal. 

Requirement as to Residence. 

1. (1) A person shall not be qualified to be included in the electoral 
roll for any territorial constituency unless he has a place of residence in 
that constituency: 
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Provided that in the case of a European constituency, the previsions 
<if this paragraph shall be deemed to be complied with in relation to any 
person if he is actually employed anywhere in Bengal but is absent from 
Bengal on leave from his employment. 

(2) In this paragraph “a place of residence” means a place where a 
person ordinarily and actually resides during the greater part of the year. 
Ordinary Qualifications. 

2. Subject to the provisions of Part I of this Order and to any over¬ 
riding provisions of this Part of this Order, a person shall be qualified to 
be included in the electoral roll for any territorial constituency if he 
either— 

(а) was in the previous financial year assessed to income-tax and 

had in the year in respect of wiiirh the assessment was made 
a total income of not less than five thousand rupees; or 

(б) holds any title, order or decoration conferred by or on behalf 

of His Majesty, not being lower than Diwan Bahadur, 
Sardar Bahadur, Khan Bahadur, Rai Bahadur, or Bao 
Bahadur; or 

(c) has been awarded by any Government in British India a civil, 

military or political pension of not less than two hundred 
and fifty rupees per month; or 

(d) is or has been either— 

(i) a non-official member of any Legislature in British India; or 

(ii) a member of an Executive Council or a Minister in British 

India; or 

(iii) a Chancellor, Pro-Chanceller, Vice-Chancellor, Pro-Vice- 

Chancellor, Fellow or Honorary FeilrAv of, or a member of 
the Senate or Court of, any University constituted by law 
in British India; or 

(iv) a judge of the Federal Court or any High Court, Chief 

Court or Judicial Commissioner's Court in British India; 
or 

(v) the mayor or sheriff of Madras, Calcutta or Bombay ; or 

(vi) the non-official chairman or vice-chairman of a municipality 

in the Province constituted under the Bengal Municipal Act, 
1884, or the Bengal Municipal Act, 1932, or of a district 
board in the Province established under the Bengal Local 
Self-Government Act of 1885; or 

(vii) the non-official chairman, deputy chairman or vice-chairman 
of any co-operative central bank or union, or Provincial co¬ 
operative federation, which is a registered society within 
the meaning of section two of the Co-operative Societies 
Act, 1912, and does not operate solely outside the Province. 

Additional Qualifications for non-Muhammadan Constituencies. 

3. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for any territorial constituency which is not a Muham¬ 
madan constituency if he either— 

(a) within the Burdwan and Presidency Divisions held during the 
previous year in his own right as a proprietor or permanent 
tenure holder one or more estates or shares of estates, or 
one or more permanent tenures or shares of such tenures 
held direct from a proprietor, and paid in respect thereof 
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land revenue or rent or both amounting to not less than two- 
thousand rupees, or road and public works cesses amount¬ 
ing to not less than five hundred rupees; or 
(b) within the Dacca. Rajshahi and Chittagong Divisions, held 
during the previous year in his own right as a proprietor 
or permanent tenure holder one or more estates or shares 
of estates, or one or more permanent tenures or shares ot 
such tenures held direct from a proprietor, and paid 
in respect thereof land revenue or rent or both amounting 
to not less than fifteen hundred rupees, or road and 
public works cesses amounting to not less than three 
hundred and fifty rupees. 

Additional Qualifications for Muhammadan Constituencies. 

4. Subject as aforesaid a person shall also be qualified to be included 
in the electoral roll for any Muhammadan territorial constituency, if 
within the Province he held during the previous year in his own right as a 
proprietor or as a permanent tenure-holder one or more estates or shares 
of estates, or one or more permanet tenures or shares of such tenures held 
direct from a proprietor, and paid in respect thereof land revenue or lent 
or both amounting to not less than two hundred and fifty rupees, or road 
and public works cesses amounting to not less than fifty rupees. 

Additional Qualifications for Women. 

5. Subject as aforesaid, a person who is a woman shall also be 
qualified to be included in the electoral roll for any territorial constituency 
if her husband possesses the qualifications requisite for the purposes of 
this paragraph. 

6. A husband shall be deemed to possess the qualifications requisite 
for the purposes of the last foregoing paragraph if he holds any such title^ 
order or decoration, or has been awarded any such pension, as is 
mentioned in sub-paragraphs (&) and (c) of paragraph two of this Part 
of this Order. 

7. A husband who is not a Muhammadan shall be deemed also to 
possess the qualifications requisite for the said purposes if he either— 

(a) was during the previous financial year assessed to income- 

tax and had in the year in respect of which the assessment 
was made a total income of not less than twelve thousand 
rupees; or 

(b) within the Burdwan and Presidency Divisions held during 

previous year in his own right as proprietor one or more 
estates or shares of estates and paid in respect thereof land 
revenue amounting to not less than seven thousand five 
hundred rupees or road and public works cesses amounting 
to not less than one thousand eight hundred and seventy- 
five rupees; or 

(f) within the Dacca, Rajshahi and Chittagong Divisions held 
during the previous year in his own right as a proprietor 
one or more estates or shares of estates or one or more 
permanent tenures or shares of such tenures held direct 
from the proprietor, and paid in respect thereof land 
revenue amounting to not less than five thousand rupees or 
road and public works cesses amounting to not less than 
one thousand two hundred and fifty rupees. 
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8. A husband is who a Muhammadan shall be deemed also to possess 
the qualifications requisite for the said puposes if he either— 

(а) was during the previous year assessed to irr ime-tax and had 

in the year in respect of which the assessment was made a 
total income of not less than six thousand rupees; or 

(б) held within the Province during the }>ievious year in his 

own right as a proprietor or a permanent tenure holder 
one or more estates or shares of estates or one or more 
permanent tenures or shares of such tenures held direct 
from the proprietor, and paid in respect tlier uf land 
revenue amounting to not less tan six hundred rupees or 
road and public works cesses amounting to not less than 
one hundred and twenty-five rupees. 

Interpretation. &c. 

9 (1) In this Order in relation to Bengal— 

"estate” means land included under one entry in any of the 
general registers of revenue-paying lands or levenue-free 
lands prepared and maintained under the law for the 
time being in force by the collector of a district, and 
includes government khas mahals and revenue-free lands 
not entered in any register; 

"permanent tenure” means a tenure which is heritable and 
which is not held for a limited time; 

"proprietor” means a person owning an estate or share of an 
estate. 

(2) In determining any question whether a person possesses any 
qualification by virtue of the payment of land revenue or rent road 
and public works cesses— 

(o) estates, permanent tenures and shares of such estates and 
tenures within the district of the the Chittagong Hill 
Tracts shall be left out of account; 

(6) an estate or share of an estate shall not be taken into 
account if it is registered in the name of some other 
person in the registers maintained under the Land Regis¬ 
tration Act, 1876; 

(c) if the amount of land revenue or rent or road and 
public works cesses paid in respect of any share of an 
estate or permanent tenure is not definitely known, the 
district officer of the district in which the estate or tenure 
is situated shall estimate the amount paid in respect of the 
share and his decision shall be final. 

(3) For the purposes of this Part of this Order a mutwali or 
manager of a wakf estate, or a shebait of a debattar estate, shall be deemed 
to hold that estate and make payments in respect thereof in his own right 
and not in a fiduciary capacity. 

(4) Where property is held or pa} ments are made jointly by, or 
assessments are made jointly on, the members of a joint family, the 
family shall be adopted as the unit for deciding whether the requisite 
qualification exists, and, if it does exist, the person qualified shall be, in 
the case of a Hindu joint family, the manager thereof, and in other cases 
the member authorised in that behalf by the family themselves: 

X 
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Provided that this sub-paragraph shall not apply where members 
of a joint family have separate accommodation and separate messing and 
in any such case any reference in this Part of this Order to any property, 
payment or assessment shall be construed as a reference to each member’s 
share of that property, payment or assessment. 

PART III. 

The United Provinces. 

Requirement as to Residence. 

1. (1) A person shall not be qualified to be included in the electoral 
roll for any territorial constituency unless he is resident in the cons¬ 
tituency. 

(2) For the purposes of this Part of this Order a person shall be 
deemed to be resident in any area if he ordinarily lives in that area or 
maintains a dwelling-house therein ready for occupation in which he 
occasionally dwells. 

Ordinary Qualifications. 

2. Subject to the provisions of Part I of this Order and to any 
overriding provisions of this Part of this Order, a person shall be 
qualified to be included in the electoral roll for any territorial constituency 
if he— 

(a) was in the previous financial year assessed to income-tax and 

had in the year in respect of which the assessment was 
made a total income of not less than four thousand rupees; 
or 

(b) holds any title, order or decoration conferred by or on behalf 

of His Majesty, not being lower than Diwan Bahadur, 
Sardar Bahadur, Khan Bahadur, Rai Bahadur, or Rao 
Bahadur; or 

(6’) has been awarded by any Government in British India a civiL 
military or political pension of not less than two hundred 
and fifty rupees per month; or 

(d) is or has been either— 

(i) a non-official member of any Legislature in British India; or 

(li) a member of an Executive Council or a Minister in British 
India; or 

(iii) a Chancellor, Pro-Chancellor, Vice-Chancellor, Pro-Vice- 

Chancellor, Fellow or Honorary Fellow of, or a member of 
the Senate or Court of, any University constituted by law 
in British India; or 

(iv) a judge of the Federal Court or any High Court, Chief 

Court or Judicial Commissioner’s Court in British India; or 

(v) the mayor or sheriff of Madras, Calcutta or Bombay; or 

(vi) the non-official chairman of a district board constituted under 

the United Provinces District Boards Act, 1922, or any Act 
repealed by that Act, or of a municipal board constituted 
under the United Provinces Municipalities Act, 1916, or 
aity Act repealed by that Act; or 

(vii) the non-official president of any central co-operative society 
within the meaning of section two of the Co-operative 
Societies Act, 1912, which does not operate solely outside 
the Province. 



The Govt, of India (Phov. Leg. Councils) Order, 1936. clxxxvii 

3. (1) Subject as aforesaid a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he either— 

(a) owns land in the constituency on which land revenue of not 

less than one thousand rupees per annum is payable; or 

(b) owns land in the constituency free of land revenue if the land 

revenue nominally assessed on the land for determining the 
amount of rates payable in respect of the land, either alone 
or together with any land revenue payable by him as owner 
of other land in the constituency amounts to not less than 
one thousand rupees per annum ; or 

(c) is a tenant of land in the constituency in respect of which 

rent of not less than one thousand five hundred rupees per 
annum or rent in kind equivalent to not less than one 
thousand five hundred rupees per annum is payable; or 

(d) is an under-proprietor in Oudh of land in the constituency in 

respect of which under-proprietary rent of not less than 
one thousand rupees per annum is payable. 

(2) As regards any territorial constituency comprising any part of 
the Hill Pattis of Kumaun, the provisions of the preceding sub-paragraph, 
other than the provisions relating to under-proprietors in Oudh, shall have 
effect, in relation to persons resident in those Hill Pattis, as if for any 
reference to one thousand rupees or one thousand five hundred rupees 
there were substituted a reference to one hundred rupees. 

Additional Qualifications for Women, 

4. Subject as aforesaid a person who is a woman shall also be quali¬ 
fied to be included in the electoral roll for any territorial constituency if 
she is the wife of a person who either— 

(a) was in the previous financial year assessed to income-tax and 

had in the year in respect of which the assessment was 
made a total income of not less than ten thousand rupees; 
or 

(6) owns land in the constituency on which land revenue of not 
less than five thousand rupees per annum is payable; or 

(c) owns land in the constituency free of land revenue if the land 

revenue nominally assessed on the land for determining the 
amount of rates payable in respect of the land, either alone 
or together with any land revenue payable by him as owner 
in respect of other land in the constituency, amounts to not 
less than five thousand rupees per annum; or 

(d) holds any such title, order or decoration, or has been awarded 

any such pension, as is mentioned in sub-paragraphs (b) 
and (c) of paragraph two of this Part of this Order. 
Special Qualification for Scheduled Castes. 

5. Subject as aforesaid, a person who is a member of the scheduled 
castes shall also be qualified to be included in the electoral roll for any 
territorial constituency if he either— 

(o) was in the previous financial year assessed to income-tax and 
had in the year in respect of which the assessment was 
made a total income of not less than two thousand rupees ; 
or 

(b) owns land in the constituency on which land revenue of not 

less than two hundred rupees per annum is payable; or 
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(,) owns land in Ih. consfitnencv 

revenue nominally assessed on the land for determming the 
amount of rates payable in respect of the land, either alone 
or together with any land revenue payable by him as owner 

of other land in the constituency, amounts to not less than 

two hundred rupees per annum; or 
(d) is a tenant of land in the constituency in respect of which 
rent of not less than five hundred rupees per annum or rent 
in kind equivalent to not less than five hundred rupees per 
annum is oavable: or 


(e) is an under-proprietor in Oudh of land in the constituency in 
respect of which under-proprietary rent of not less than- 
two hundred rupees per annum is payable; or 
(/) holds any title conferred on him by the Governor-General of 
India. 


Supplementary. 

6. Where property is held or payments are made jointly by, or assess¬ 
ments are made jointly on, the members of a joint family or joint tenancy, 
the family or tenancy shall be adopted as the unit in deciding whether 
under this Part of this Order the requisite qualification exists, and, if it 
does exist, the person qualified shall be, in the case of a joint Hindu 
family, the manager thereof, or, if there is no manager, the member no¬ 
minated in that behalf by the majority of the family, and in other cases 
the member nominated in that behalf by the family or the tenancy 
concerned. 

PART VI. 


Bihar. 

Requirement as to Residence. 

1. (1) No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he resides in the constituency. 

(2) A person shall be deemed to reside within a constituency if he 
ordinarily lives therein or has his family dwelling therein which he occa¬ 
sionally occupies or maintains therein a dwelling-house ready for occupa¬ 
tion which he occasionally occupies. 

Ordinary Qualification y. 

2. Subject to the provisions of Part I of this Order and to any over¬ 
riding provisions of this Part of this Order, a person shall be qualified to 
be included in the electoral roll for any territorial constituency if he 
either— 

(o) was assessed during the previous financial year to income 
tax and had in the year in respect of which the assessment 
was made a total income of not less than seven thousand' 
five hundred rupees; or 

( h) holds land in the Province for which he is liable to pay— 

(i) in the case of a Muhammadan constituency, land revenue 

amounting in the aggregate to not less than three hundred 
and seventy-five rupees per annum, or local cess amount¬ 
ing in the, aggregate to not less than sixty-two rupees eight 
annas per annum; and 

(ii) in the case of ^ny other constituency, land revenue amount¬ 

ing in the aggregate to not less than six hundred rupees 
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per annum, or local cess amounting in the aggregate to not 
less than one hundred rupees per annum ; or 

(c) holds any title, order or decoration confers 1 by oi on behalf 

of his Majesty, not being lower than Diwan Bahadur, 
Sardar Bahadur, Khan Bahadur, Rai Bahadur, o- Rao 
Bahadur; or 

(d) has been awarded by any Government in British India a civil, 

military or political pension of not less than one hundred 
and fifty rupees per month; or 

(e) is or has been either— 

(i) a non-official member of any Legislature in British India; or 

(ii) a member of an Executive Council or a Minister in British 

India; or 

(lii) a Chancellor, Pro-Chancellor, Vice-Chancellor, Pro-Vice 
Chancellor, Fellow or Honorary Fellow of, or a member 
of the Senate or Court of, any University constituted by 
law in British India;or 

(iv) a judge of the Federal Court or any High Court, Chief 

Court 01 Judicial Commissioner’s Court in British India; 
or 

(v) the mayor or sheriff of Madras, Calcutta or Bombay; or 

(vi) the non-official chairman or vice-chairman or non-official 

president or vice-president of a municipality in the Pro¬ 
vince constituted under the Bihar and Orissa Municipal 
Act, 1922, or of a committee appointed to administer an 
area in the Province in respect of which a notification has 
been issued under section three hundred and eight of the 
said Act, or of the Patna Administration Committee, or of 
a district board or local board in the Province constituted 
under the Bihar and Orissa Local Self-Government Act, 
1885, or of a district committee in the Province constitu¬ 
ted under the Cess Act. 1880, (Bengal Act IX of 1880), or 
of a cantonment board in the Province constituted under 
the Cantonment Act, 1924; or 

(vii) the non-official chairman or vice-chairman of any central 
bank or banking union which is registered society within 
the meaning of section 2 of the Bihar and Orissa Co¬ 
operative Societies Act, 1935, and does not operate solely 
outside the Province. 

3. Subject as aforesaid, a person shall also be qualified to be included 
in the electoral roll for a constituency which includes the district of 
Manbhum or the district of Singhbhum, if he is in the district in question 
a headman styled Tarafsardar, and a person being a member of a back¬ 
ward tribe, within the meaning of that term as used in any Order regulat¬ 
ing elections to the Legislative Assembly of the Province, shall also be 
qualified to be included in the electoral roll for a constituency which in¬ 
cludes the district of Ranchi, the district of Singhbhum or the district of 
the Santal Parganas, if he is in the district in question a headman styled 
Parganait or Manki. 

Additional Qualifications for Women, 

4. Subject as aforesaid, a person who is a woman shall also be qualified 
to be included in the electoral roll for any territorial constituency if she 
is the wife of the person who— 
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(a) was in the previous financial year assessed to income-tax and 

had in the year in respect of which the assessment was 
made a total income of not less than twenty thousand 
rupees; or 

(b) holds land in the province for which he is liable to pay— 

(i) in the case of a Muhammadan constituency, land revenue 

amounting in the aggregate to not less than one thousand 
two hundred rupees per annum, or local cess amounting m 
the aggregate to not less than two hundred rupees per 
annum, and 

(ii) in the case of any other constituency, land revenue amounting 

in the aggregate to two thousand four hundred rupees per 
annum, or local cess amounting in the aggregate to not less 
than four hundred rupees per annum ; or 
(f) holds any such title, order or decoration, or has been award¬ 
ed any such pension, as is mentioned in sub-paragraphs 

(c) and (d) of the last but one preceding paragraph. 
Special Qualifications for Scheduled Castes. 

5. Subject as aforesaid a person who is a member of the scheduled 
castes shall also be qualified to be included in the electoral roll for any 
territorial constituency if, at any primary election held for the purpose of 
electing candidates for a seat in the Provincial Legislative Assembly 
reserved for members of the scheduled castes, he was one of the persons, 
elected. 

Supplementary. 

6. (1) Subject to the provisions of this paragraph, where property is 
held or payments are made jointly by, or assessments are made jointly on, 
the members of a joint family, the family shall be adopted as the unit for 
deciding whether the requisite qualification exists, and if it does exist, the 
person qualified shall be, in the case of a Hindu joint family, the manager 
thereof, and in other cases, the member authorised in that behalf by the 
family themselves. 

(2) Where property is held or payments are made jointly by, or 
assessments are made jointly on, persons other than the members of a 
joint family, all such persons shall be regarded as a single person for 
deciding whether the requisite qualification exists, and, if it does exist, 
then, subject to the provi.sions of I'art I of this order and to any over¬ 
riding provisions of this Part of this Order, one and one only of those 
persons shall be qualified and the person to be qualified shall be selected 
in the prescribed manner, 

(3) Nothing in this paragraph affects the provisions of I’art I of 
this Order relating to partners in firms assessed to income-tax. 

PART VII. 

Assam. 

Requirement as to Residence. 

1. No person shall be qualified to be included in the electoral roll 
for a territorial constituency unless he has a place of residence in the con¬ 
stituency, and a person shall be deemed to have a place of residence in a 
constituency if he ordinarily lives in the constituency or has his family 
dwelling place in the constituency and occasionally occupies it; 

Provided that in relation to the European constituency the provi¬ 
sions o f this paragraph shall be deemed to be complied with in relation to 
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any person if he is actually emloyed anywhere in Assam but is absent from. 
Assam on leave from his employment. 

Ordinary Qualifications. 

2. Subject to the provisions of Part I of this Order and to any 
overriding provisions of this Part of this Order, a person shall be qijalfied 
to be included in the electoral roll for any territorial constituency if he 
either— 

(а) was in the previous financial year assessed to income-tax 

and had in the year in respect of which the assessment was 
made a total income of not less than three thousan*! rupees; 
or 

(б) is the owner of land in the constituency, the land revenue on 

which has been assessed or is assessable at not less than 
five hundred rupees per annum; or 
(r) is liable to pay local rates amounting in the aggregate to not 
less than fifty rupees per annum in respect of land in the 
constituency; or 

(d) holds any title, order or decoration conferred by or on be¬ 
half of His Majesty, not being lower than Diwan Bahadur, 
Sardar Bahadur, Khan Bahadur, Rai Bahadur, or Rao 
Bahadur; or 

(c) has been awarded by any Government in British India a civil, 
military or political pension of not less than one hundred 
rupees per month; or 
(/) is or has been either— 

(i) a non-official member of any Legislature in British India; or 

(ii) a member of an Executive Council or a Minister in British 

India; or 

(iii) a Chanceller, Pro-Chancellor, Vice-Chancellor, Pro-Vice- 

. Chancellor, Fellow or Honorary Fellow of, or a member of 

the Senate or Court of any University constituted by law 
in British India; or 

(iv) a judge of the Federal Court, any High Court, Chief Court 

or Judicial Commissioner’s Court in British India; or 

(v) the mayor or sheriff of Madras, Calcutta, or Bombay; or 

(vi) the non-official chairman of a municipal board or small town 

committee constituted under the Assam Municipal Act, 
192.L or of a local board constituted under the Assam Local 
Self-Government Act, 1915; or 

(vii) the non-official chairman of any central bank or banking 
union which is a registered society within the meaning of 
section two of the Co-operative Societies Act, 1912, and 
which does not operate solely outside the Province. 

Additional Qualifications for Women. 

3. Subject as aforesaid, a person who is a woman shall also be quali¬ 
fied to be included in the electoral roll for any territorial constituency if 
she is the wife of a person who— 

(o) was in the previous financial year assessed to income-tax and 
had in the year in respect of which the assessment was 
made a total income of not less than six thousand rupees; or 
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(b) is the owner of land in the constituency, the land revenue on 

which has been assessed, or is assessable, at not less than 
one thousand rupees per annum; or 

( c) is liable to pay local rates amounting in the aggregate to not 

less than one hundred rupees per annum in respect of land 
in the constituency; or 

(d) holds any such title or honour, or is in receipt of any such 

pension as is mentioned in sub-paragraphs (d) and (e) of 
the last preceding paragraph. 

Special Qualifications for Scheduled Castes. 

4. Subject as aforesaid a person who is a member of the scheduled 
castes shall also be qualified to be included in the electoral roll for any 
territorial constituency if he— 

(o) was in the previous financial year assessed to income-tax; or 
(h) is the owner of land in the constituency, the land revenue on 
which has been assessed, or is assessable, at not less than 
one hundred and fifty rupees her annum ; or 
(c) is liable to pay local rates amounting in the aggregate to not 
less than fifteen rupees per annum in respect of land in the 
constituency. 

Special Provision as to Shillong. 

5. A person shall be qualified to be included in the electoral roll for 
the Hills General Constituency, the Lower Assam Valley Muhammadan 
Constituency, or Surma Valley European Constituency, if he would be so 
qualified if so much of the areas under the jurisdiction of the Shillong 
Municipal Board and the Shillong Cantonment Authority as is not part of 
British India were included in the constituency. 

Supplementary. 

6. Subject to the provisions of this paragraph, where property is 
held or payments are made jointly by or assessments made jointly on, the 
members of a joint family, the family shall be adopted as the unil for 
deciding whether the necessary qualification exists, and if it does exist, 
the person qualified shall be, in the case of a Hindu joint family, the 
manager thereof, and in other cases the member authorised in that behalf 
by the family themselves; 

Provided that any other member of any such family shall also be 
qualified if the proportion of the joint property, payment or assessment 
which corresponds with his share therein would be sufficient for him to be 
■qualified if he held it separately. 

7^^. P. A. Hankey. 

THE SCHEDULE. 

Part I. 

AIadras Constituencies. 





Name of Constituency. | 

Extent of Constituency. 

No. of 
Seats. 


I.—General Constituencies. 


Madras City .. | 

j Madras as defined in section 3 (9) of the Madras 

2 

1 

1 City Municipal Act, 1919, but including Fort St. 

1 George. 


Vizagapatam 

1 The Vizagapatam district 

3 
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Name of Constituency. 

Extent of Constituency. | 

No. of 
Seats. 

East Godavari 

The East Godavari district .. | 

3 

West Godavari 

The W'est Godavari district .. | 

2 

Kistna 

The Kistna district ..; 

2 

•Guntur. 

The Guntur district 

1 

Nellore 

The Ncllore district .. 


Cuddapah 

The Cuddapah district ,, 

; 1 

Anantapur 

Bellary 

The Anantapur district ..] 

The Bellary district 

1 1 

1 

Kuinool 

The Kurnool district 

1 

Chingleput 

The Chingleput district 

1 

Chittoor 

The Chittoor district 

1 

North Arcot 

The North Arcot district 

1 

South Arcot 

The South Arcot district 

.3 

Tanjore 

The Tanjore district 

1 

Trichinopoly 

'fhe Trichinopoly distri* t 

1 

Madura 

The Madura distiict 

2 

Ramnad 

The Ramnad district 

1 

Tinnevelly 

The Tinnevelly district 

1 

Salem 

The Salem district 

1 

■Coimbatore cum the 
Nilgiris. 

The districts of Coimbatore and the Nilgins 

1 

Malabar 

The Malabar district 

' 2 

South Kanara 

1 The South Kanara district 

II.— Muhammadan Constituencies. 

1 

Madras North 

1 The districts of Vizagapatani, East Godavari, 
West Godavari, Kistna, Guntur, Nellore, Cud¬ 
dapah, Anantapur, Bellary, Knmool and Chit- 
1 toor. 

:| ■ 

1 . 


Madras North Central, i The districts of Madras, Chinglepiit, North Arcotl 1 
I and South Arcot ; 

Madras South Central, j The districts of Tanjore and Trichinopoly 2 

Madras South .. The districts of Madura. Kaninad, Tinnevclly.i 1 

Salem, Coimbatore and the Nilgris. 

Madras West Coast ..J The districts of ^falabar and South Kanara .. 2 

III.—Europfan CoNSXnUENCV. 

European . • I The whole Province .. i 1 

IV.— Indian Christmn CoNSTHutNCV 

■Indian Christian ..f The whole Province ..i 3 

Part II. 

Bombay Constituencies. 

Ia.—General Constituencies (Urban). 

Bombay City cum Bom-1 The City of Bombay and the Bombay Suburban’ 4 
bay Suburban District! district excluding the Ambernath petha. 1 

Ib.-General Constituencies (Rur.m,). 

Ahmedabad cum Kaira.f The districts of Ahmedabad and Kaira ..( 2 

Broach and Panch Ma- The districts of Broach and Panch Mahals and 2 
hals cum Surat. I Surat. 

Thana cum Nasik cuiwj The districts of Thana, Nasik and Ahniednagar 2 
Ahmednagar. ! and the Ambernath petha of the Bombay .Subur-I 

I ban district. I 

East Khandesh cum I The districts of East Khandesh and West Khan- 2 

West Khandesh. desh and the villages belonging to the following 

Mehwassi Chiefs, namely, (1) the Parvi of Kathi' 

I (2) the Parvi of Nal, (3) the Parvi of Singpur.l 
1 (4) Waiwi of Gaohali, (5) Wassawa of Chikhlii 

and (6) the Parvi of Navalpur. I 




cxciv 


Ordebs in Council. 


Name of 
Constituency. 


Extent of Constituency 


No. of 
Seats. 


I I 

The districts of Poona and Satara _ .. I 

The districts of Sholapur, Belgaum and Bijapur. I 

' 

The districts of Kolaba and Ratnagiri .. j 

The districts of Dharwar and Kanara .. » 

IIa.—Muhammadan Constiiuencils (Urban). 

Bombay City cum Bom- iThe City of Bombay and the Bombay Suburban 1 
bay Suburban District. J district excluding the Ambernath petha. I 

IIb.—Muhammadan Constituencies (Rural). 


Northern Division 


Central Division 


Southern Division 


The districts of Ahmcdabad, Kaira, Broach and 
Panch Mahalas, Surat and Thana and the 
Ambernath petha of the Bombay Suburban 
district. 

The districts of Ahmednagar, East Khandesh, 
West Khandesh, Nasik, Poona, Satara and 
Sholapur and the villages belonging to the 
following Mehwassi Chiefs, namely, (1) the 
Parvi of Kathi, (2) the Parvi of Nal, (3) the 
Parvi of Singpur, (4) Walwi of Gaohali, (5) 
Wassail a of Chikhli, and (6) the Parvi of 
Navalpur. 

The districts of Belgaum, Bijapui, Dharwar, j 
Kanara, Kolaba and Ratnagiri. | 


2 

2 

2 

2 


2 


1 


1 


I 


III.-— European Constituencv. 
Presidency .. (The whole Province 


1 


Part III. 

Bengal Constituencies. 


Name of Constituency. 


Extent of Constituency. 


Calcutta 

Calcutta Suburbs 


Burdwan Division South- 
West. 

Burdwan Division 
North-East. 

Presidency Division 

Raishahi Division 
North-West. 

Rajsnahi Division 
South-East 

Dacca Division North .. 
Dacca Division South .. 
Chittagong Division 


Ia.—General Constituencies (Urban). 

.. (Calcutta as defined in section 3 (11 of the Calcutta Munici¬ 
pal Act. 1934. 

.. The municipalities and cantonment of the 24-Parganas dis- 
I trict and the municipalities of the Hooghly and Howrah 
( districts. 

Ib.—Geeral Constituencies (Rural). 
iThe Bankura and Midnapore districts. 

(The Burdwan, Birbhum, Hooghly and Howrah districts, 
excluding the municipalities of the Hooghly and Howrah 
districts. 

The Presidency Division excluding Calcutta and the muni¬ 
cipalities and cantonment of the 24-Parganas district. 

The Dinajpur, Jalpaiguri and Darjeeling districts. 

The Rajshahi, Rangpur, Bogra, Pabna and Malda districts. 

The Dacca and Mymensingh districts. 

The Faridpur and Bakarganj districts. 

The Chittagong Division, excluding the Chittagong Hill 
Tracts. 
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Name of Constituency. Extent of Constituency. 

lla. —Muhammadan Constituencies (Urb n). 

Calcutta and Suburbs .. Calcutta as defined in section 3 (11) of the Calcutta Munici¬ 
pal Act, 1923. and the Municipalities and cantonment of 
the 24-Parganas district and the municipalities of the 
Hoogly and Howrah districts. 

llb. —Muhammadan Constituencies (Rural). 

Burdwan Division .. The Burdwan Division excluding the Municipalities of the 

Hooghly and Howrah districts. 

Presidency Division |The 24-Parganas district (excluding municipal and canton- 
South. t ment areas), and the Jessore and Khulana districts. 

Presidency Division The Nadia an<I Murshidahad districts. 

North. 

Rajshahi cum Malda .. The Rajshahi and Malda districts. 

Rajshahi Division North The Dinajpur, Jalpaignri and Darjeeling districts. 

Rangpur .. The Rangpur district. 

Bogra cum Pabna .. The Bogra and Pabna districts. 

Dacca North-West .. The Sadar and Manikganj sub-divisions of the Dacca 

district. 

Dacca South-East .. The Narayanganj and Munshiganj sub-divisions of the 

Dacca District. 

Mymensingh West .. The Jamalpur and Tangai sub divisions of Mymensingh 
district, 

Mymensingh East . The Sadar, Netrakona and Kishoreganj sub-divisions of 
the Mymensingh district. 

Faridpur .. The Faridpur district. 

Bakarkanj .. The Bakarganj district. 

Tippera .. The Tippera district. 

Noakhali .. The Noakhali district. 

Chittagong .. The Chittagong district. 

III.— European Constituency. 

European .. jThe whole Province, excluding the Chittakong Hill Tracts. 

Part IV. 

The United Provinces Constituencies. 

Name of Constituency. I Extent of Constituency. 


lA.—G eneral Constituencies (Urban). 

Dehra Dun cum Sharanpur cum ]The municipalities and cantonments of Dehra D un 
Meerut cum Moradahad cum Meerut and Muttra, and the municipalities of 
Alighar cum Muttra cities. Saharanpur, Moradahad and Koil-Aligarh. 

Agra cum Farrukhabad cum The municipalities and cantonments of Agra, Far- 
Allahabad cities. rukhabad cum Fatehgarh and Allahabad. 

Jhansi cum Cawnpore cities • • The municipality and cantonment of Jliansi and the 
notified area of Garhia Pliatak; the municipality 
and cantonment of Cawnpore, and the Juhi noti¬ 
fied area. 

Lucknow cam ShahjahanpurcMW The municipality and cantonment of Lucknow and 
Bareilly cities. the notified area of Charbagh and Alambagh; the 

municipalities and cantonments of Shahjahanpur 
and Bareilly. 

Benares cum Mirzapur cum The municipalities and cantonments of Benares and 
Gorakhpur cum Fyzabad cities. Fyzabad cum Ajodhya; the municipality of Mirza¬ 
pur cum Bindhyachal, and the municipality, notifi- 

_ ed area, and railway colony of Gorakhpur._ 


CXCVl 


Orders in Council. 


Name of Constituency. 


Extent of Constituency. 


In—GENtUAL CoNSTllUENCIES (RuRAL), 


Saharanpur district 

Muzaffarnagar district 
liiilandsliahr district 
AIccrut district 

Moradabad district 

Budatni and Bareilly districts .. 

Pihbhit and Shahjahanpiir dis¬ 
tricts. 

Debra Dun and Bijnor districts. 


Farrukhabad and Etawah dis¬ 
tricts. 

Cawnpore district 


Allahabad district 

Fatehpur and Banda districts .. 

llamirpur, Jhansi and Jalaun 
districts. 


Aligarh district 
Muttra and Agra districts 


Mainpuri and Etah districts 


The Saharanpur district excluding the municipality 
of Saharanpur. 

The Muzaffarnagar district. 

The Bulandshahr district. 

The Meerut district, excluding the municipality and 
cantonment of Meerut. 

The Moradabad district, excluding the municipality 
of Moradabad 

The Budaun district and the Bareilly district, ex¬ 
cluding the municipality and cantonment of 
Bareilly. 

The I’llibhit district and the Shahjahanpur district, 
excluding the municipality and cantonment of 
Shahjahanpur. 

The Dehra Dun district (excluding the municipality 
and cantonment of Dehra Dun), and the Bijnor 
district. 

The Farrukhabad district (excluding the munici¬ 
pality and cantonment of Farrukhabad cum 
Fatehgarh), and the Etawah district. 

The Cawnpore district (excluding the municipality 
and cantonment of Cawnpore and the Jiihi notified 
area). 

The Allahabad district, excluding the municipality 
and cantonment of Allahabad. 

The Fatehpur and Banda districts. 

The Hamirpur district; the Jhansi district (exclud¬ 
ing the municipality and cantonment of Jhansi 
and the notified area of Garhia Phatak), and the 
Jalaum district. 

The Aligarh district, excluding the municipality of 
Koil-Aligarh. 

The Muttra district (excluding the municipality and 
cantonment of Muttra), and the Agra district ex¬ 
cluding the municipality and cantonment of Agra) 

The Mainpuri and Etah districts. 


Naini Tal, Almora and Garhwal 
districts. 

Gorakhpur district 
Basti district 

Azamgarh and Ballia districts • • 
Jaunpur and Mirzapur districts. 


Benares and Ghazipur districts.. 

Rae Bareli district 
Lucknow and Unao districts 


Sitapur district 
Hardoi and Kheri districts 
Fyzabad and Bara Banki dis¬ 
tricts. 

Bahraich and Gonda districts .. 
Sultanpur and Partabgarh dis- 
tricts,. 


The Naini Tal, Almora and Garhwal districts. 

The Gorakhpur district, excluding the municipality, 
notified area and railway colony of Gorakhpur. 

The Basti district. 

The Azamgarh and Ballia districts. 

The Jaunpur district and the Mizapur district, ex¬ 
cluding the municipality of Mirzapur cum Bind- 
hyachal. 

The Benares district (excluding the municipality and 
cantonment of Benares), and the Ghazipur district. 

The Rae Bareli district. 

The Lucknow district (excluding the municipality 
and cantonment of Lucknow and the Charbagh and 
Alambagh notified area), and the Unao district. 

The Sitapur district. 

The Hardoi and Kheri districts. 

The Fyzabad district (excluding the municipality 
and cantonment of Fyzabad-ciim-Ajodhya), and 
the Bara Banki district. 

The Bahraich and Gonda districts. 

The Sultanpur and Partabgarh districts. 
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Name of Constituency. 


Extent of Constituencj. 


11a.—Muhammadan Qjnstitufncii:s (Urii v). 


Dehra Dun cum Saharanpur cum 
Meerut cum Moradabad cum 
Bareilly cum Shalijahanpur 
cities. 

Aligarh cum Muttra cum Agra 
cum Farrukhabad cum Jhan.si 
cities. 


Allahabad cum Cat\riporc ''ittes. 
Lucknow Cilj 

B cnarcs cum Mirzapur cum 
Gorakhpur cum Fj/aliad cities 


The mnnicipalities and canlcnmenls of Dehra Dun, 
Meerut, Bareilly ar.d Shah alu rj ur. ard the 
municipalities of Sahaiai j ur ard Mor^dalad. 

The municipality of Koil-Ahgarh , the municipalities 
and cantonments of Miittia, Agra, ard Farrukh- 
abab cum hatehgarh ; the municipality and canton¬ 
ment of Jhaiisi, and the notified an .1 of Garhia 
I’hatak. 

The municipalities and cantonments of Allahabad 
and Cawnpore, and the Juhi notified area. 

(The municipality and cantonment of Lucknow, and 
! the Chiirbagh and Alambagh notified area. 

|The municipalities and cantonments of Benares, and 
1 Fy/abad cum Ajodhya; the municipality of Mirza- 
. pur cum Bindhyachal, and the municipality, nolifi- 
I ed aiea. and railway colony of Gorakhpur, 


IIb —Muhammadan Consiiiuf.ncies (Rural). 


Dehra Dun, Saliaianpiir, Muzaf- 
farnagar and Meerut districts. 


Bulandshahr district 
Aligarh, Miittia, Agra, Mainpuri, 
Etah, Farrukhabad, Etawah 
and Cawnpore districts. 


Fafclipur, Allahabad, Banda, 
Ilamirpur, Jhausi and Jalaun 
districts. 


Bijnor, Moradabad, Bareilly and 
Garhwal districts. 


Budaun, .Shalijahanpur, Pilibhit, 
Naini Tal and Almora districts. 

Benares, Mirzapur, Jaunpur, 
Ghazipur and Ballia districts. 


Gorakhpur, Basti and Azamgarh 
districts. 

Lucknow, Unao and Rae Bareli 
districts. 


The Dehra Dun district, excluding the municipality 
and the cantonment of Dehra Dun ; the Sahran- 
pur district, excluding the municipality of 
Saharanpur; the Muzaflarnagar district, and the 
Meerut district, excluding the municipality and 
cantonment of Meerut. 

The Bulandshahr district. 

The Aligarh district, excluding the municipality of 
Koil-Aligarh ; the Muttra district, excluding the 
Municipality and cantoi.nient of Muttra; the Agra 
district, excluding the municipality and canton¬ 
ment of Agra ; the Mainpuri, Etah ahd F-tawah 
districts; the Farrukhabad district, excluding the 
municipality and cantonment of Farrukhabad cum 
Fatchgarli, and the Cawnpore district, excluding 
the municipality and cantonment of Cawnpore and 
^ the Juhi notified area. 

The Fatchpur, Banda, Ilamirpur and Jalaun dist¬ 
ricts; the Allahabad district, excluding the muni¬ 
cipality and cantonment of Allahabad, and the 
Jhansi district, excluding the municipality and 
cantonment of Jhansi and tlie notified area of 
Garhia Phatak. 

The Bijnor and Garhwal districts; the Moradabad 
district, excluding the municipality of Moradabad, 
and the Bareilly district, excluding the munici¬ 
pality and cantonment of Bareilly. 

The Budaun, Pilibhit, Naim Tal and Almora dist¬ 
ricts; and the Shahjahanpur district, excluding the 
municipality and cantonment of Shahjahanpur. 

The Benares district, excluding the municipality and 
cantonment of Benares; the Mirzapur district, 
excluding the Municipality of Mirzapur cum Bin- 
dhyachyl; the Janupur, Ghazipur and Bailia 
districts. 

The Gorakhpur district, excluding the municipality, 
notified area, and railway colony of Gorakhpur; 
the Basti and Azamgarh districts. 

The Lucknow district, excluding the municipality 
and cantonment of Lucknow and the Charbagh 
and Alambagh notified area ; the Unao and Kae 
Bareli districts. 



cxcviii 


OfiDERs IN Council. 


Name of Constituency. 


Extent of Constituency. 


Sitapur, Hardoi and Kheri dis¬ 
tricts. 

Fyzabad, Gonda, Bahraich, 
Sultanpur and Partabgarh 
districts. 


The Sitapur, Hardoi and Kheri districts. 


The Fyzabad district, excluding the municipality, 
and cantonment of Fyzabad-CJtm-Ajodhya; the 
Gonda, Bahraich, Sultanpur and Partabgarh 
districts. 

Bara Bank! district .. iThe Bara Banki district. 

III.— European Constituency, 

United Provinces .. ,The whole of the Province. 

PART V. 

Bihar Constituencies. 


I.— General Constituencies. 


North Patna Division 
Gaya 

Saran cum Champaran 

Muzaffarpur 

Darbhanga 

Monghyr cum Santal Parganas. 
Bhagalpur cum Purnea 
Hazaribagh > um Afanbhum 
Ranchi and Palamau cu m Singh- 
bhum. 


The districts of Patna and Shahabad. 

The district of Gaya. 

The districts of Saran and Champaran. 

The district of Muzaffarpur. 

The district of Darbhanga. 

The districts of Monghyr and the Santal Parganas, 
The districts of Bhagalpur and Purnea. 

The districts of Hazaribagh and Manbhum. 

The districts of Ranchi, Palamau and .Singhbhum. 


II.— Muhammadan Constituencies. 


Patna cum Shahabad 
Gaya cum Chota Nagpur Divi¬ 
sion. 

Tirhut Division 
Bhagalpur Division 


I The districts of Patna and Shahabad. 

The district of Gaya and the Chota Nagpur Division. 

The Tirhut Division. 

Ths Bhagalpur Division. 


III.— European Constituency. 


Bihar 


Goalpara 

Kamrup 

Darrang 

Nowgong 

Sibsagar 

Lakhimpur 

Cachar 

Hills 


.. (The whole Provinceg 
PART VI, 

Assam Constituencies, 

I.—General Constituencies. 

.. The Goalpara district and the three plains mauzas 
of Mahendraganj, Rangapani and Fulbari in the 
Garo Hills district. 

.. The Kamrup district. 

.. The Da rrang district. 

.. The Nowgong district (excluding all areas in the 
Mikir Hills except the Lumding Kheraj block). 

.. The Sibsagar district (excluding all areas in the 
Mikir Hills except Barpathar and Sarupathar 
mauzas). 

.. The Lakhimpur district (excluding the Lakhimpur 
Frontier Tract). 

.. The Cachar district (excluding the North Cachar 
Hills). 

.. The Garo Hills (excluding the three plains mauzas 
of Mahendraganj, Rangapani and Fnibari); the 
British territory of the Khasi and Jaintia Hills, 
and the Mikir Hills (excluding the Barpathar and 
Sarupathar mauzas and the Lumding Kheraj 
block). 
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Name of Constituency. Extent o£ Constituency. 


Sylhet (West) .. The Habiganj and Sunamganj subdivisions, and the 

Maulvi Bazar and Srimangal thanas of tne South 
Sylhet sub-division. 

Sylhet (East) .. The North Sylhet and Karimganj sub-divisions and 

the Kulaura, Kajnagar add Kanialganj thanas of 
the South Sylhet sub-division. 

II.—-Muhammadan CoNsrixuiiNCiEs. 


Lower Assam Valley 

Upper Assam Valley 
Surma Valley (East) 

Surma Valley (Central) 
Surma Valley (North-West) 
Surma Valley (South-West) 


iThe districts of Goalpara, Kamrtip, Uarrang: the 
I British territory of the ^Khasi and Jaintia Hills, 
! and the Garo Hilis. 

Tne districts of Nowgoiig, Sibsagar and Lakhimpur 
(excluding the Lakhimpur Frontier Tract). 

The Cachai district (excluding the North Cachar 
Hills), and the Karimganj sub-division of the 
Sylhet district. 

The North Sylhet sub-division and the Kulaura 
than a of the South Sylhet sub-division. 

The Sunamganj sub-division and the Ajmiriganj 
and Nabiganj thanas of the Habiganj sub-division. 
TheHabiganj sub-division (excluding the Ajmiri¬ 
ganj and Nabiganj thadas) and the South Sylhet 
sub-division (excluding the Kulaura thana). 


III.— European Constituencies. 


Assam Valley .. The districts of Goalpara, Kamrup, Nowgong, 

Darrang, Sibsagar, and Lakhimpur (excluding the 
Lakhimpur Frontier Tract). 

Surma Valley ., The districts of Sylhet and Cachar (excluding the 

North Cachar Hills), the Garo Hill.s and the Bri¬ 
tish territory of the Khasi and Jaintia Hills. 




(7) 

THE GOVERNMENT OF INDIA (DISTRIBUTION OF 
REVENUES) ORDER, 1936. 

AT THE COURT AT BUCKINGHAM PALACE, 

The 3rd day of July, 1936. 

Present: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by sub-section (1) of section one hundred and thirty-eight 
of the Government of India Act, 1935 (hereafter in this Order referred to 
as “the Act”) it is provided that taxes on income other than agricultural 
income shall be levied and collected by the Federation, but that (subject 
to the provisions of the said sub-section with respect to surcharges for 
Federal purposes) a percentage to be prescribed by His Majesty in Council 
of the net proceeds in any financial year of any such tax, except in so far 
as those proceeds represent proceeds attributable to Chief Commissioners'^ 
Provinces or to taxes payable in respect of Federal emoluments, shall be 
assigned to the Provinces and to the Federated States, if any, within which 
that tax is leviable in that year, and shall be distributed among the Pro¬ 
vinces and those States in such manner as may be prescribed by Ilis 
Majesty in Council: 

And whereas by sub-section (2) of the said section one hundred and 
thirty-eight the Federation is, notwithstanding anything in sub-section (1) 
of that section, authorised to retain out of the moneys assigned by the said 
sub-section (1) to Provinces and States— 

(а) in each year of a period to be prescribed by His Majesty in 

Council such sum as may be so prescribed; 

(б) in each year of a further period to be so prescribed a sum less 

than that retained in the preceding year by an amount,, 
being the same amount in each year, so calculated that the 
sum to be retained in the last year of the period will be 
equal to the amount of each such annual reduction. 

And whereas by sub-section (2) of section one hundred and forty of 
the Act it is provided that one-half, or such greater proportion as His 
Majesty in Council may determine, of the net proceeds in each year of any 
export duty on jute or jute products shall be assigned to the Provinces or 
Federated States in which jute is grown in proportion to the respective 
amounts of jute grown therein: 

And whereas by section one hundred and forty-two of the Act it is 
provided that such sums as may be prescribed by His Majesty in Council 
shall be charged on the revenues of the Federation in each year as grants 
in aid of the revenues of such Provinces as His Majesty may determine tO' 
be in need of as.sistance: 

And whereas by virtue of the provisions of Part XIII of the Act 
references in the sub-sections and sections aforesaid to the Federation are,^ 
as respects the period elapsing between the commencement of Part III of 
the Act and the establishment of the Federation, to be construed as refe¬ 
rences to the Governor-General in Council: 
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And WHEREAS a draft of this Order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three 
hundred and nine of the Act and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be made 
in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the ex'-rcise of che powers 
conferred on him as aforesaid and of all other powers enabling him in that 
behalf, is pleased, by and with the advice of His Privy Council, to order, 
and it is hereby ordered, as follows;— 

Introductory. 

1. This Order may be cited as “The Governmi.nt of India (Distri¬ 
bution OF Revenues) Order, 1936.” 

2. The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act ot Parliament. 

3. As respects the period elapsing between the commencement of 
Part III of the Act and the establishment of the Federation, references in 
this Order to the Federation shall be construed as references to the 
Governor-General in Council. 

4. Any reference in this Order to a year shall be construed as a 
reference to a period of twelve months beginning on the first day of April, 

Taxes on income. 

5. The percentage which under sub-section (1) of section one hundred 
and thirty-eight of the Act is to be prescribed by His Majesty in Council 
shall be fifty per cent., and the sums falling to be distributed under that 
sub-section in any year among the Provinces shall be distributed as 
follow's:— 


Per cent. 

Madras .. .. ..15 

Bombay .. .. .. 20 

Bengal .. .. .. 20 

The United Provinces .. .. 15 

The Punjab .. ,. 8 

Bihar .. .. .. 10 

The Central Provinces and Berar .. 5 

Assam .. .. .. 2 

The North-West Frontier Province .. 1 

Orissa .. .. .2 

Sind ..2 


6. (1) The first of the periods to be prescribed by His Majesty in 

Council under sub-section (2) of the said section one hundred and thirty- 
eight shall be five years from the commencement of Part III of the Act, 
and the sum to be retained by the Federation under that sub-section sball, 
in each of those years, be either the whole of the moneys assigned by sub¬ 
section (1) of the said section to Provinces and States, or such part thereof 
as will together with— 

(a) the Federation’s share of the divisible net proceeds of the 

taxes on income for that year; and 

(b) the sum, if any, to be brought into account by the Federation 

under sub-paragraph (3) of this paragraph, amount to 
thirteen crores of rupees, whichever is the less. 

Z 





ccii Orders in Council. 

(2) In this paragraph, “the divisible net proceeds of the taxes on 
income” means the net proceeds of the taxes on income to which the said 
section one hundred and thirty-eight relates, except in so far as they 
represent proceeds attributable to Chief Commissioners’ Provinces or to 
taxes payable in respect of Federal emoluments, or proceeds of any sur¬ 
charge for Federal purposes. 

(3) The sum, if any, to be brought into account by the Federation 
in any year for the purposes of sub-paragraph (1) of this paragraph shall 
be a sum to be ascertained by applying to the accounts of the railways, 
with such alterations in accounts as are necessitated by the separation of 
Burma, the principles laid down in the Resolution of the Legislative 
Assembly of the twentieth day of September nineteen hundred and twenty- 
four, and ascertaining in accordance with those principles what sum, if any, 
would be the net amount payable for that year under clauses (2) and (3) 
of that Resolution to general revenues out of the net receipt of the railways: 

Provided that for the purpose of ascertaining the net amount so pay¬ 
able to general revenues, borrowings from the depreciation fund before the 
commencement of Part III of the Act shall be deemed not to be repayable, 
and arrears of contributions to general revenues for any year before the 
commencement of the said Part III shall be deemed not to be payable. 

7. The second period to be prescribed by His Majesty in Council 
under sub-section(2) of the said section one hundred and thirty-eight shall 
be five years from the expiration of the first period prescribed thereunder. 

Jute Export Duty. 

8. The proportion of the net proceeds in each year of any export duty 
on jute or jute products which under sub-section (2) of section one 
hundred and forty of the Act is to be assigned to the Provinces or Federat¬ 
ed States in which jute is grown shall be sixty-two and one-half per 
cent. 

Grants-in-Aid to Certain Provinces. 

9. There shall be charged on the revenues of the Federation as grants- 
in-aid of the revenues of the Provinces mentioned in the Schedule to this 
Order the sums specified in that Schedule in relation to those Provinces 
respectively, in each of the years so specified. 

M. P. A. llankey. 

SCHEDULE. 

Grants to certain Provinces. 

1. The United rro\ inces: 

25 lakhs of rupees in each year of the first five years from the commencement 
of Part III of the Act. 

2. Assam: 

30 lakhs of rupees in each year. 

3. The North-West Frontier Province: 

100 lakhs of rupees in each year. 

4. Orissa: 

In the first year after the commencement of Part III of the Act, 47 lakhs of 
rupees; in each of the next four succeeding years, 43 lakhs of rupees; 
and in every subsequent year, 40 lakhs of rupees. 

5. Sind: 

In the first year after the commencement of Part III of the Act, 110 lakhs of 
rupees; in each of the next nine years, 105 lakhs of rupees; in each of 
the next twenty years, 80 lakhs of rupees; in each of the next five years, 
65lakhs of rupees; in each of the next five years, 60 lakhs of rupees; 
and in each of the next five years, 55 lakhs of rupees. 
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THE GOVERNMENT OF INDIA (PROVINCIAL ELECTIONS) 
(CORRUPT PRACTICES AND ELECTION PETITIONS) 
ORDER, 1936. 

AT THE COURT AT BUCKINGHAM PALACE, 

The 3rd day of July, 1936. 

Present: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section two hundred and ninety-one of the Govern¬ 
ment of India Act, 1935 (hereafter in this Order referred to as “the Act”) 
His Majesty in Council is empowered to make provision with respect to 
certain matters connected with elections under the Act: 

And whereas by sub-section (1) of section sixty-nine of the Act 
His Majesty in Council is empowered to declare certain offences and 
practices to be offences and practices involving disqualification for member¬ 
ship of Provincial Legislatures and to fix the periods for which the 
disqualifications are to operate: 

And whereas a draft of this Order has been laid before Parlia¬ 
ment in accordance with the provisions of sub-section (1) of section three 
hundred and nine of the Act and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be 
made in the terms of this Order: 

Now, THEREFORE, His Majesty, in the exercise of the poweis con¬ 
ferred on him as aforesaid and of all other powers enabling him in that 
behalf, is pleased by and with the advice of his Privy Council to order, and 
it is hereby ordered, as follows:— 

PART I. 

Introductory. 

1. This Order may be cited as “The Government of India (Pro¬ 
vincial Elections) (Corrupt Practices and Election Petitions) 
Order, 1936.” 

2. The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. (1) In this Order, except where it is otherwise expressly provid¬ 
ed or the context otherwise requires— 

“election” means an election to fill a seat or seats in either Chamber 
of a Provincial Legislature; 

“prescribed” means prescribed by Act of the Provincial Legislature 
or by Rules; 

“Rules” means rules made under paragraph twenty of the Fifth 
Schedule to the Act; 

“sign” in relation to a person who is unable to write his name means 
authenticate in such manner as may be prescribed ; 

“oath” includes affirmation. 
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(2) The provisions of Parts II and III of this Order shall, in relation 
to constituencies in which seats are reserved for candidates of any parti¬ 
cular class, or in which the final voting is by members of an electoral college 
previously constituted for that purpose, have effect with such exceptions and 
subject to such adaptations and modifications as may be prescribed, but 
subject as aforesaid, any primary election for the purpose of electing candi¬ 
dates for reserved seats, or of constituting any such electoral college, shall 
be deemed to be part of the election of persons to fill the seals to be filled 
in the constituency. 

(3) Where under any of the provisions of this Order anything is 
to be prescribed, different provision may be made for different cases or 
classes of cases. 

(4) Any reference in this Order to any of the provisions of any 
Indian Act shall be construed as a reference to those provisions as amend¬ 
ed by or under any other Act or, if those provisions are repealed and re¬ 
enacted with or without modification, to the provisions so re-enacted. 

p) Anything which under the provisions of the Act or of this 
Order is required or authorised to be done by, to or before the Governor 
of a Province in connection with any mailers to which this Order relates 
(whether or not the Governor is to act in his discretion or to exercise his 
individual judgment) shall before the commencement of Part III of the 
Act be done by, to or before the Governor m Council or, in the case of Sind 
or Orissa, the Governor, 

PART 11. 

Election Agents and Expenses. 

1. Every person nominated as a candidate at an election shall at the 
prescribed time and in the prescribed manner appoint either himself or 
some one other person to be his election agent. 

2. No person shall be appointed an election agent who is disqualified 
from being an election agent under the subsequent provisions of this 
Order. 

3. (1) Any revocation of the appointment of an election agent, 
whether he be the candidate himself or not, shall be signed by the candi¬ 
date, and shall operate from the date on which it is lodged with the re¬ 
turning officer. 

(2) In the event of such a revocation or of the death of an election 
agent, whether that event occurs before or during the election, or after the 
election but before a return of the candidate’s election expenses has been 
lodged in accordance with the provisions of the next but one succeeding 
paragraph, the candidate shall appoint forthwith either himself or some 
other person to be his election agent, and shall give notice in writing of the 
appointment to the returning officer. 

4. Every election agent shall, for each election for which he is appoint¬ 
ed election agent, keep separate and regular books of account, and shall 
enter therein such particulars of expenditure in connection with the elec¬ 
tion as may be prescribed. 

5. ( 1 ) Within the prescribed time after every eleetion there shall be 

lodged with the returning officer in respect of each person who has been 
nominated as a candidate a return of the election expenses of that person 
signed both by him and his election agent. 

(2) Every such return shall be in such form and sh?ll contain such 
particulars as may be prescribed, and shall be accompanied by declarations 
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in the prescribed form by the candidate and his election agent made on 
oath before a magistrate. 

(3) Notwithstanding anything in this paragraph, where a candidate 
is owing to absence from India unable to sign the return of election ex¬ 
penses and to make the required declaration, the return shall be signed and 
lodged by the election agent only and shall be accompanied by a decla¬ 
ration by the election agent only, and the candidate shall within fourteen 
days after his return to India cause to be lodged with the returning officer 
a declaration made on oath before a magistrate in such form a;> may be 
prescribed. 

6. In each Province provision shall be made, by an Act of the Pro¬ 
vincial Legislature or by Rules, fixing the maximum scales of election 
expenses at elections and the numbers and descriptions of persons who 
may be employed for payment in connection with elections: 

Provided that no provision need be so made in any Province with 
respect to any election held before the expiration of two years from the 
commencement of Part III of the Act. 

7. Except so far as may be prescribed, this Part of th*s (.)rder does 
not apply to an election by the members of a Provincial Legislative 
Assembly to fill seats in the Provincial Legislative Council. 

PART III. 

Decision of Doubts and Disputes as to the Validity of an 

Election and Disqualifications for Corrupt Practices. 

1. In this Part of this Order and in the First Schedule to this Order, 
except where it is otherwise expressly provided or the context otherwise 
requires— 

“agent” includes an election agent and any person who, on the trial 
of an election petition, is held by the Commissioners to 
have acted as an agent in connection with the election 
with the knowledge or consent of the candidate; 
“candidate” means a person who has been or claims to have been 
duly nominated as a candidate at any election, and a 
candidate who, with the election in prospect, has held 
himself out as a prospective candidate, shall be deemed 
to have been a candidate as from the time when he began 
so to hold himself out; 

“ electoral right ” means the right of a person to stand or not to 
stand as, or to withdraw from being, a candidate, or to 
vote or refrain from voting at an election; 

“ returned candidate” means a candidate whose name has been 
published in the prescribed manner as duly elected; 

“ corrupt practice”, in relation to an election by the members of 
a Provincial Legislative Assembly to fill seats in the 
Provincial Legislative Council, means one of the practices 
specified in Parts I and If of the First Schedule to this 
Order, and in relation to any other election, means one of 
the practices specified in Parts I, II and III of that 
Schedule. 

2. No election shall be called in question except by an election 
petition presented in accordance with the provisions of this Part of this 
Order. 
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3 . (1) An election petition against any returned candidate may be 
presented to the Governor— 

(a) by any candidate or elector on any ground; 

(&) by an officer empowered in that behalf by the Governor, 
exercising his individual judgment, on the ground that 
the election has not been a free election by reason of 
the large number of cases in which undue influence or 
bribery has been exercised or committed. 

In this paragraph, “elector,” in relation to a commerce and industry, 
mining or planting constituency, includes all the persons included in the 
electoral roll as the nominees of any body, notwithstanding that only one 
of them is entitled to vote. 

(2) A petitioner may, if he so desires, in addition to calling in 
question the election of the returned candidate, claim a declaration that he 
himself has been duly elected, but such a declaration shall only be claimed 
on one or other of the following grounds— 

(a) that in fact the petitioner received a majority of the valid 

votes; or 

(b) that but for votes obtained for the returned candidate by- 

corrupt practices, the petitioner would have obtained a 
majority of the valid votes. 

4. (1) Unless the Governor, exercising his individual judgment, 
dismisses a petition for non-compliance with the prescribed requirements, 
he shall, exercising his individual judgment, appoint as Commissioners 
for the trial of the petition three persons who are or have been, or are 
eligible to be appointed, judges of a High Court, and shall appoint one of 
them to be the President: 

Provided that nothing in this sub-paragraph shall be deemed to 
prevent the appointment of the President of a Commission before the 
other Commissioners are appointed. 

(2) Subject to the provisions of this paragraph, all applications 
and proceedings in connection with the petition shall be dealt with by, and 
carried on by or before, the Commissioners. 

(3) Where in respect of an election in a constituency more 
petitions than one are presented, the Governor shall refer all those 
petitions to the same Commissioners, who may at their discretion inquire 
into the petitions either separately or in one or more groups, as they 
think fit. 

(4) If the services of any Commissioner are not available for the 
purposes of the inquiry or if during the course of the inquiry any Com¬ 
missioner is unable to continue to attend thereat, the Governor, exercising 
his individual judgment, shall appoint another Commissioner and the 
inquiry shall recommence before the Commission as so reconstituted: 

Provided that the Commissioners may direct that any evidence 
already recorded shall remain upon record, and in that case it shall not be 
necessary to re-examine those witnesses who have already been 
examined and discharged. 

(5) References to the Commissioners in this Part of this Order 
shall, as respects any matter to be done before the commencement of the 
inquiry, be deemed to be references to the President. 

5. When at an inquiry into an election petition the Commissioners so 
order, the Advocate-General of the Province, or some person acting under 
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his instructions, shall attend and shall take such part therein as the Com¬ 
missioners may direct. 

6. Subject to the provisions of this Part of this Order, Acts of the 
Provincial Legislature and Rules may regulate the form of election, 
petitions, the lime and manner in which they are to be presented, the 
persons who are to be made parties theieto, the procedure to be adopted’ 
in connection therewith and the circumstances in which petitions are to- 
abate, or may be withdrawn, and in which new petitioners may be sub¬ 
stituted, may require security to be given for costs and may authorise the 
Governor, exercising his individual judgment, to dismiss petitions for 
non-compliance with the prescribed requirements. 

7. (1) .Subject to the provisions of this paragraph, if in the opinion, 
of the Commissioners— 

(a) the election of a returned candidate has been procured or 
induced, or the result of the election has been materially 
affected, by any corrupt practice; or 

(&) any corrupt practice specified in Part I of the First Schedule 
to this Order has been committed in the interests of a 
returned candidate; or 

(c) the result of the election has been materially affected by the 

improper acceptance or rejection of any nomination, or by 
reason of the fact that any person nominated was not 
qualified or was disqualified for election, or by the 
improper reception or refusal of a vote, or by the reception! 
of any vote which is void, or by any non-compliance with 
the provisions of the Act or of this Order, or of any Act 
of the Provincial Legislature or Rules relating to the 
election, or by any mistake in the use of any prescribed 
form; or 

(d) the election has not been a free election by reason of the 

large number of cases in which bribery or undue influence 
has been exercised or committed, 
the election of the returned candidate shall be void. 

(2) If the Commissioners report that a returned candidate has 
been guilty by an agent, other than his election agent, of any corrupt 
practice specified in Part I of the First Schedule to this Order, but further 
report that the candidate has satisfied them that— 

(a) no corrupt practice was committed at the election by the 
candidate or his election agent, and the corrupt practices 
mentioned in the report were committed contrary to the 
orders, and without the sanction or connivance, of the 
candidate or his election agent; 

(&) the candidate and his election agent took all reasonable 
means for preventing the commission of corrupt practices 
at the election; 

(c) the corrupt practices mentioned in the report were of a 

trivial and limited character or took the form of 
customary hospitality which did not affect the result of 
the election; and 

(d) in all other respects the election was free from any corrupt 

practice on the part of the candidate or any of his 
agents. 



ccviii Orders IN Council. 

then the Commissioners may find that the election of the candidate is 
not void. 

(3) If a person (not being entitled so to do) votes more than 
once at the same election, all his votes shall be deemed for the purposes 
of this paragraph to be void. 

8. (1) At the conclusion of the inquiry the Commissioners 
shall report whether the returned candidate, or any person who 
has lodged a petition and claimed a seat, has been duly elected 
and in so reporting shall have regard to the provisions of the last preced¬ 
ing paragraph. 

(2) The report shall further include a recommendation by the 
Commissioners as to the total amount of costs which are payable and the 
persons by and to whom the cost should be paid, and any such recommen¬ 
dation may include a recommendation for the payment of costs to the 
Advocate-General of the Province or a person acting under his instruc¬ 
tions attending the trial in pursuance of an order of the Commissioners. 

(3) The report shall be signed by all the Commissioners and the 
Commissioners shall forthwith forward their report to the Governor, who 
on receipt thereof shall issue orders in accordance with the report and 
publish the report in the Government Gazette of the Province, and the 
orders of the Governor shall be final. 

9. If either in their report or upon any other matter there is a 
difference of opinion among the Commissioners, the opinion of the majo¬ 
rity shall prevail and their report shall be expressed in terms of the views 
of the majority. 

10. Where any charge is made in an election petition of any corrupt 
practice, the Commissioners shall record in their report— 

(а) a finding whether a corrupt practice has or has not been 

proved to have been committed by any candidate or his 
agent, or with the connivance of any candidate or his 
agent, and the nature of that corrupt practice; and 

(б) the names of all persons, if any, who have been proved at 

the inquiry to have been guilty of any corrupt practice and 
the nature of that practice with any such recommendations 
as the Commissioners may think proper to make for the 
exemption of any persons from any disqualifications which 
they may have incurred in this connection under paragraph 
two to five of Part IV of this Order: 

Provided that no person shall be so named in the report unless he 
has been given a reasonable opportunity of showing cause why his name 
should not be so recorded. 


PART IV. 

Disqualifications. 

1. The offences and practices specified, in relation to certain elections, 
in the Second Schedule to this Order shall, for the periods respectively 
specified in relation to those offences and practices in that Schedule, entail 
disqualification for membership of any Provincial Legislature. 

2. If any person— 

(a) is, in connection with an election to a Provincial Legislature, 
the Coorg Legislative Council or a local body in British 
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India, convicted of an offence under Chapter IX-A of the 
Indian Penal Code punishable with imprisonment for a 
term exceeding six months; or 

{b) is after an inquiry under Part III of this ' ‘nlcr reported as 
guilty of any such corrupt practice as is specified in Part 
I or Part II of the first Schedule to thi® Order, 
he shall, for a period of six years from the date of the conviction or 
report, be disqualified for voting at any election. 

3. If, in relation to any election (other than an election by the 
members of a Provincial Legislative Assembly to fill sea^s in the Provin¬ 
cial Legislative Council), any per.s.on is after such an inquiry as aforesaid 
reported as guilty of any such corrupt practice as is spe cified in Part III of 
the said Schedule he shall be disqualified for voting at any election for a 
period of four years from the date of the report. 

4. Where under cither of the two last preceding paragraphs a person 
is, in connection with an election in a commerce and industry, mining or 
planting constituency, disqualified for voting for any period, then, if that 
person was at the date of the election either— 

(a) included in the electoral roll for the constituency as the 
nominee of a firm, Hindu joint family or corporation 
entitled to nominate persons for inclusion therein; or 
(&) a member of any such firm or Hindu joint family, or a 
director, managing agent or manager of any such corpora¬ 
tion, or a person authorised to sign the name of any such 
firm, Hindu joint family or corporation in the ordinary 
course of its business, 

the firm, family or corporation shall, for the like period, be disqualified 
from nominating persons for inclusion in the electoral roll of any com¬ 
merce and industry, mining or planting constituency. 

5. If default is made in making the return of the election expenses 
of any person who has been nominated as a candidate at an election to 
which Part II of this Order applies, or if such a return is found, either by 
Commissioners holding an inquiry into the election or by any court in a 
judicial proceeding, to be false in any material particular, the candidate 
and his election agent shall be disqualified for voting at any election for a 
period of five years from the date by which a return was required to be 
lodged. 

6. Every person shall be disqualified for voting at any election who 
is for the time being disqualified for voting at elections to the Federal 
Legislature by reason of misconduct in connection with an election to that 
Legislature, or by reason of a default in making, or of the falsity of, any 
return of election expenses at any election to that Legislature. 

References in this paragraph to the Federal Legislature shall until 
the establishment of the Federation be construed as references to the 
Indian Legislature. 

7. Any person who is for the time being disqualified under the fore¬ 
going provisions of this Part of this Order for being a member of a 
Provincial Legislature, or for voting at elections, shall, so long as the dis¬ 
qualification exists, also be disqualified for being an election agent at any 
election. 

8. Any disqualification under paragraphs two to five of this Part of 
this Order arising in connection with an election to the Legislature of, or 
to a local body in, a Province may be removed by the Governor of that 

Z-1 
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Province in his discretion, and any other disqualification under the said 
paragraph two may be removed, before the establishment of the Federa¬ 
tion, by the Governor-General in Council, and, after the establishment of 
the Federation, by the Governor-General in his discretion. 

9. In paragraph one of this Part of this Order, “elections” includes 
all the elections referred to in the Second Schedule to this Order, but save 
as aforesaid, the references in this Part of this Order to elections, other 
than express references to elections of any other kind, shall be construed 
as references to elections as defined in paragraph three of Part I of this 
Order, 

M. P. A. Hankey. 

FIRST SCHEDULE. 

Corrupt Practices. 

Part I. 

1. Bribery, that is to say, any gift, offer or promise by a candidate or his agent, or 
by any other person with the connivance of a candidate or his agent, of any gratification 
to any person whomsoever, with the object, directly or indirectly, of inducing— 

(a) a person to stand or not to stand as, or to withdraw from being, a candi¬ 

date at an election; or 

(b) an elector to vote or refrain from voting at an election, or as a reward 

to— 

(il a person for having so stood or not stood, or for having withdrawn his 
candidature; or 

(ii) an elector for having voted or refrained from voting. 

For the purposes of this paragraph the term “gratification” is not i cstricted m 
pecuniary gratifications or gratifications estimable in money, and it includes all forms 
of entertainment and all forms of employment for reward; but it does not include the 
payment of any expenses bom fide incurred at, or for the purpose of, any election and 
duly entered in the return of election expenses prescribed by this Order. 

2. Undue influence, that is to say, any direct or indirect interference or attempt 
to interfere on the part of a candidate or his agent, or of any other person with the 
connivance of the candidate or his agent, with the free exercis.e of any electoral right: 

Provided that— 

(a) without prejudice to the generality of the provisions of this parag^aph^ 

any such person as is referred to therein who— 

(i) threatens any candidate or elector, or any person in whom a candidate or 

elector is interested, with any injury of any kind; or 

(ii) induces or attempts to induce a candidate or elector to believe that he, or 

any person in whom he is interested, will become or will be rendered an 
object of divine displeasure or spiritual censure, 
shall be deemed to interfere with the free exercise of the electoral right of that candi¬ 
date or elector within the meaning of this paragraph; 

(b) a declaration of public policy, or a promise of public action, or the mere 

exercise of a legal right without intent to interfere with an electoral 
right, shall not be deemed to be interference within the meaning of this 
paragraph. 

3. The procuring or abetting or attempting to procure by a candidate or his agent, 
or by any other person with the connivance of a candidate or his agent, the application 
by a person for a voting paper in the name of any other person, whether living or dead, 
or in a fictitious name, or by a person for a voting paper in his own name w|jien, by 
reason of the fact that he has already voted in the same or some other constituency, 
he is not entitled to vote. 

4 -. The removal of a voting paper from the polling station during polling hours by 
any person with the connivance of a candidate or his agent. 

5. The publication by a candidate or his agent, or by any other person with the 
connivance of the candidate or his agent, of any statement of fact which is false, and 
which he either believes to be false or does not believe to be true, in relation to the 
personal character or conduct of any candidate, or in relation to the candidature or 

withdrawal of any candidate, be ng a statement reasonably calculated to prejudice the 

prospects ^f that candidate’s election. 
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6. The incurring or authorising by a candidate or his agent of expeditur*., or the 
employment of any person by a candidate or his agent, in contravention of this Order 
or of any Act of the Provincial Legislature or Rules. 

Part II. 

1. Any act specified in Part I of this Schedule, when done by a person who is not 
a candidate or his agent or a person acting with the connivance of a candidrte or his 
agent. 

2. The application by a person at an election ^or a voting paper in the name of 
any other person, whether living or dead, or in a fictitious name, or for a voting paper 
in his own name when, by reason of the fact that he has already voted m tlie same or 
some other constituency, he is not entitled to vote. 

3. The receipt of, or agreement to receive, any gratificatio'i whethci as a motive 
or a reward— 

(a) by a person for standing or not standing as, or for withdrawing from 

being, a candidate ; or 

(b) by any person whomsoever for himself or any other person for voting or 

refraining from voting, or for indiming or attempting to induce any 
elector to vote or refrain from voting, or any candidate to withdraw his 
candidature. 

For the purposes of this paragraph the term “gratification” has the same mean¬ 
ing as it has for the purposes of paragraph one of Part 1 of this Schedule. 

4 . The making of any return of election expenses which is false in any material 
particular, or the making of a declaration veiifying any such return. 

Part III, 

1. Tlic incurring or authorisation by any person other than a candidate or his 
agent of expenses on account of holding any public meeting, or upon any advertise¬ 
ment, circular or publication, or in any other way whatsoever, for the purpose of pro¬ 
moting or procuring the election of the candidate, unless be is authorised in writing so¬ 
lo do by the candidate. 

2. The hiring, using or letting, as a committee room or for the purpose of any 
meeting to which electors are admitted, of any building, ro >m or other place where 
intoxicating liquor is sold to the public. 

3. The issuing of any circular, placard or poster having a reference to the elec¬ 
tion which does not bear on its face the name and address of the printer and publisher 
thereof. 


SECOND SCHEDULE. 

Disqualifications for Membership of Provincial Legislatures. 


Elections, 


Offence or Corrupt Practice 


Period of Disqualification. 


Elections to which Chapter 
IX-A of the IndianPenal 
Code applies. 


Elections as defined in 
paragraph three of Part 
I of this Order. 

Elections as defined in 
paragraph three of Part 
I of this Order, other 
than elections by the 
members of a Provincial 
Legislative Assembly to 
fill seats in the Provin¬ 
cial Legislative Council. 


Offences under Chapter 
IX-A of the Indian Penal 
Code punishable with 
imprisonment for a term 
exceeding six months. 

Corrupt practices specified 
in Parts I and II of the 
First Schedule to this 
Order 

Corrupt practices specified 
in Part III of the First 
Schedule to this Order. 


Six years from the date of 
conviction. 


Six years from the date of 
the report of the tribunal 
holding the inquiry. 

Four years from the date of 
the report of the tribunal 
holding the inquiry. 
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Elections. 


Offence or Corrupt Practice 


Period of Disqualification. 


Elections to Federal Legis-| 
lature. i 


Elections under the Gov¬ 
ernment of India Act. 


Corrupt practices as defined 
in any Order under the 
Act relating to such elec¬ 
tions. 

Any corrupt practice within 
the meaning of the Elec¬ 
toral Rules under the 
Government of India Act 
relating to the election in 
question. 


The period for which the 
corrupt practice entails 
disqualification for mem- 
beishipof Federal Legis¬ 
lature. 

Such period, commencing on 
the date of the report of 
the Commissioners under 
the Electoral Rules relat¬ 
ing to the election in ques¬ 
tion, as in the maximum 
period of disqualification 
specified in those Rules for 
inclusion in electoral rolls 
thereunder. 
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THE GOVERNMENT OF INDIA (COMMENCEMENT AND 
TRANSITORY PROVISIONS) ORDER, 1936. 


AT THE COURT AT BUCKINGHAM PALACL, 

The 3rd day of July, 1936, 

Present: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

WiiERKAS by section three hundred and twenty of the Government of 
India Act, 1935 (hereafter in this Oidet referred to as “the new Act’’) it 
is provided that the provisions of that Act other than those of Part II 
thereof shall, subject to any express provision to the contrary, come into 
force on a date to be appointed by His Majesty m Council for the com¬ 
mencement of Part III thereof, but His Majesty in Council is empowered 
to fix an earlier or later date for the coming into operation, either gener¬ 
ally or for particular purposes, of any particular provisions of the Act: 

And whereas by section three hundred and ten of the new Act His 
Majesty in Council is empowered, for the purpose of facilitating the 
transition to the provisions of the new Act fiom the provisions of the 
Government of India Act (hereafter in this Order re ferred to as “the old 
Act’’), to direct that the new Act and any provisions of the old Act still in 
force shall, during a limited period, have effect subject to adaptations and 
modifications, to make with respect to a limited period temporary provi¬ 
sion for ensuring that during and after the transition there are available 
to all Governments in India sufficient revenues to enable the business of 
those Governments to be carried on, and to make other temporary provi¬ 
sions for the purposes of removing any difficulties arising in relation to 
the transition; 

And whereas a draft of this Older was laid before Parliament in 
accordance with the provisions of sub-section (1) of section three hundred 
and nine of the new Act and an Address has been presented to His Majesty 
by both Houses of Parliament praying that an Order may be made in the 
terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said powers 
and of all other powers enabling him in that behalf, is pleased, by and with 
the advice of His Privy Council, to order, and it is hereby ordered, as 
follows:— 

1. This Order may be cited as “The Government ok India (Com¬ 
mencement AND Transitory Provisions Order, 1936.’’ 

2. The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. (1) The provisions of the new Act, other than those of Part II 
thereof and other than those referred to in the next succeeding sub-para- 
graph, shall, subject to the provisions of that Act and of this and any other 
Order in Council made thereunder, come into force on the first day of 
April, nineteen hundred and thirty-seven, and accordingly that date is the 
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date referred to in that Act as the date of the commencement of Part III 
thereof. 

(2) The provisions of Part VIII of the new Act, of Chapter I of 
Part IX of that Act, and of the Eighth Schedule to that Act, shall come 
into force on such dates as His Majesty in Council may hereafter appoint, 
and section two hundred and thirty-two of that Act shall not come into 
force until the establishment of the Federation. 

(3) In this paragraph the reference to Part II of the new Act shall 
be deemed to include a reference to the First and Second Schedules, there¬ 
to, and to so much of the Third Schedule thereto as relates to the Gover¬ 
nor-General. 

4. (1) So far as may be necessary for the purpose of enabling the 
members of all the Provincial Legislatures to be duly chosen in time for 
those Legislatures to be ready to meet by the commencement of Part III 
of the new Act— 

(o) the provisions of Parts III and XII of, and of the Fifth 
and Sixth Schedules to, the new Act shall (so far as those 
provisions are not already in force) come into force on the 
date of the making of this Order; and 
(6) any Orders in Council or rules made under the new Act with 
respect to those Legislatures, whether before or after the 
making of this Order, shall come, or, as the case may be, 
be deemed to have come, into operation at the date of the 
making of the Orders or rules in question, and shall autho¬ 
rise or, as the case may be, be deemed to have authorised 
the giving of any notice or direction, and the taking of any 
other step, given or taken in anticipation of the making or 
coming into force of the Orders or rules in question. 

(2) References in sub-section (2) of section sixty-eight of the new 
Act to the Federal Legislature shall during the period before the com¬ 
mencement of Part III of that Act (as well as during the period in which 
Part XIII of that Act is in force) be construed as references to the Indian 
Legislature. 

(3) For the avoidance of doubt it is hereby declared that a person 
who has been chosen to be a member of the Legislative Assembly of 
Bengal or of the Legislative Assembly of Bihar may, before the com¬ 
mencement of Part III of the new Act, take part in an election to choose 
members of the Legislative Council of the Province notwithstanding that 
he has not taken his seat or taken the oath prescribed by section sixty- 
seven of the new Act. 

5. (1) The Governor of each Province may in his discretion from 
time to time authorise such expenditure from the revenues of the Pro¬ 
vince as he deems necessary to enable the business of the Provincial Gov¬ 
ernment to be carried on between the commencement of Part III of the 
new Act and the date on which a schedule of authorised expenditure is 
authenticated in accordance with the provisions of section eighty of the 
new Act, or until the expiration of six months from the commencement of 
Part III of the new Act, whichever first occurs: 

Provided that, except with the consent of the Governor-General in 
his discretion, the expenditure so authorised shall not exceed one-half of 
the total expenditure from the revenues of the Province in the previous 
financial year as shown in the revised estimates for that year. 
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(2) The expenditure authorised under the preceding sub-paragraph 
shall be included under the appropriate heads in the first estimates of 
expenditure laid before the Provincial Legislature under section seventy- 
eight of the new Act, and the provisions of that section and of sections 
seventy-nine and eighty of that Act shall apply in relation thereto: 

Provided that any expenditure so authorised shall, so far as regards 
moneys paid and liabilities incurred before the date on which a schedule of 
authorised expenditure is authenticated in accordance with the provisions 
of the said section eighty, be deemed for all purposes of the rew Act to 
have been duly authorised notwithstanding that it may not be included in 
the Schedule so authenticated. 

(3) The following provisions of this sub-paragraph shall apply in 
relation to any expenditure incurred from the revenues of a Province in 
respect of a period before the commencement of i’art lil of the new Act 
in excess of the expenditure authorised in respect of that period under the 
relevant provisions of the old Act— 

(o) the Governor of the Province may, in his discretion, at any 
time before the expiration of six months from the com¬ 
mencement of Part III of the new Act declare any such 
expenditure to have been duly authorised; and 
(6) in so far as no such declaration has been made, the provisions 
of section eighty-one of the new Act (which relates to 
supplementary statements of expenditure) shall apply in 
relation to any such expenditure as they apply in relation to 
expenditure in respect of financial years after the com¬ 
mencement of the said Part III. 

6. The Governor of each Province in his discretion may by public 
notification continue for a period not exceeding twelve months from the 
commencement of Part III of the new Act any taxation which was being 
levied for the purposes of the Province and would otherwise expire, with¬ 
out prejudice, however, to the powers of the Provincial Legislature as to 
the imposition and remission of taxation. 

7. Before the first general elections are held to choose the members 
of the Legislative Assembly of any Province, the Governor shall prorogue 
the existing Legislative Council, if any, of that Province until the first day 
of April, nineteen hundred and thirty-seven, and on the commencement of 
Part III of the new Act the Council shall automatically be dissolved. 

The reference in this paragraph to elections held to choose members 
of a Legislative Assembly does not include a reference to primaiy elections 
held to choose candidates for seats in that Assembly. 

8. On the commencement of Part 111 of the new Act, the members 
of the Council of State and the Legislative Assembly of the Indian 
Legislature who have been elected or nominated to represent Burma or 
Burma constituencies shall vacate their seats. 

9. (1) Acts of the Indian Legislature made before the commence¬ 
ment of Part III of the new Act (including Acts made under section sixty- 
seven B of the old Act) may, notwithstanding the repeal of the old Act and 
notwithstanding anything in section two hundred and ninety-two of the 
new Act, be validly made so as first to come into force at, or at any time 
after, the commencement of Part III of the new Act, but any Act which is 
valid only by virtue of this paragraph shall, except as respects things done 
■or omitted to be done before its expiration cease to have effect on the 
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expiration of twelve months from the commencement of Part III of the 
new Act: 

Provided that— 

(a) any such Act may be continued, repealed or amended by any 

Legislature or authority having for the time being power to 
legislate in relation to the subject-matter of the Act; 

(b) any such Act shall have effect as part of the law of British 

India, but not as part of the law of Burma; 

(c) if and in so far as any such Act is inconsistent with the new 

Act, or any Order in Council made thereunder (whether 
made before or after the Act of the Indian Legislature)the 
new Act, or the Order in Council, as the ‘case may be, shall 
prevail. 

(2) This paragraph shall apply in relation to regulations and ordi¬ 
nances made under sections seventy-one and seventy-two of the old Act 
as it applies in relation to Acts of the Indian Legislature. 

10. Where any functions of a Local Government under any existing 
Indian law are transferred by or under the new Act to the Federal Govern¬ 
ment, the i*rovincial Government shall, nevertheless, continue to perform 
those functions for such period, if any, not exceeding one year from the 
commencement of J’art III of the new Act, as the Governor-General may 
fix, and shall, in the exercise thereof, be subject to the like control by the 
Governor-Cieneral in Council as immediately before the commencement of 
the said Part III. 

11. Section sixteen of the new Act (which authorises the appointment 
of an Advocate-Genera! for the Federation) and so much of sub-section (3) 
of section (thirty-three thereof as declares his salary and allowances to be 
charged on the revenues of the Federation shall come into force on the 
commencement of Part 111 of the new Act. 

12. .So much of Section three hundred and twenty-one of, and of the 
Tenth Schedule to. the new Act as repeals sub-section (2) of Section sixty- 
seven of the old Act down to the words “ the revenues of India" shall not 
lake effect until the establishment of the Federation. 

13. (1) The provisions of this paxagraph shall have effect with res¬ 
pect to the period before the commencement ot Part III of the new Act. 

(2) The accounts for the said period which, but for the commence¬ 
ment of the said Part III would have been audited in India, shall be audited 
under Part VII of the new Act as if they were accounts of the Governor- 
General in Council, but the Auditor-General of India shall transmit to the 
Secretary of State such information as is necessary to enable him“ properly 
to perform the duties mentioned in the subsequent provisions of this para¬ 
graph. 

(3) The accounts for the saitl period which, but for the commence¬ 
ment of Part III of the new Act, would have been audited in England by 
the auditor of the accounts of the Secretary of State in Council shall be 
audited by the Auditor of Indian Home Accounts, who shall have the like 
powers and perform the same duties in relation thereto as the auditor of the 
accounts of the Secretary of State in Council would have had if the new 
Act had not been passed, except that anything to be done by or to the 
Secretary of State in Council shall be done by or to the Secretary of State; 
and sub-section (3) of section twenty-seven of the old Act and paragraph 
nine of the Order in Council of nineteen hundred and twenty relating to 
the duties of the High Commissioner shall apply accordingly. 
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Sub-sections(4) and (5) of section one hundred and seventy of the 
new Act shall not apply in relation to the functions of the Auditor of 
Indian Home Accounts under this paragraph. 

(4) The Secretary of State shall, notwithstan iing the repeal of 
sub-sections (1) and (2) of section twenty-six of the old Act, lay before 
both Houses of Parliament the same accounts and estimates as the Secre¬ 
tary of State in Council would under those sub-scctioiis have been requir¬ 
ed so to lay. 

14. (1) Anything which under the provisions of the nev..' Art or of 
any Order or rules made thereunder, is required or auth.-irised m be done 
by, to or before the (jovernor of a Province (whether or not the Governor 
is to act in his discretion or to exercise his individual judgment) shall, 
before the commencement of Part HI of the n».'v Act, be done by, lo or 
before the Governor in Council or, in the case of Sind or (>rissa, the 
Governor. 

(2) The provisions of section two hundred and sixtj'-one of the new 
Act, which require the Secretary of State not to exercise certain powers 
except with the concurrence of his advisers, shall, in relation to any pros¬ 
pective exercise of those powers before the commencement of Part III of 
the new Act, be deemed to be satisfied if he exercises those powers with 
the concurrence of the majority of votes at a meeting of the Council of 
India. 

15. (1) For a period of twelve months from the date of the com¬ 
mencement of Part HI of the new Act a person who immediately before 
the said date was holding an office under the Crown in InJia shall rwot be 
disqualified from continuing to hold that office by reason of the fact that he 
is not a British subject and that no declaration entiling him lo hold the 
office has been made under section two hundred and sixty-two of the new 
Act. 

(2) Until other provision is made under the new Act, the condi¬ 
tions of service applicable to any person or any clas^ of persons appointed 
or to be appointed to serve His Majesty in a civil capacity in India shall 
be the same as were applicable to that person or, as the case may be, to 
persons of that class immediately before the commencement of Pan III 
of the new Act. 

16. The provisions of this Order shall be in addition to, and not in 
derogation of. the provisions of section thirty-seven of the Interpretation 
Act, 1889. 

M. P. A. Hankey. 


Z-2 



THE INDIA AND BURMA (INCOME-TAX RELIEF) ORDER, 
1936. 

AT THE COURT AT BALMORAL, 

The 26th day of September. 1936. 

PfiESENT : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whekeas by section one hundred and fifty-nine of the 
of India Act, 1935 (hereafter in this Order referred to as the / 

and section one hundred and thirty-six of the Government of ur , . ’ 
1935 (hereafter in this order leferred to as “the Burma Act ), ‘ 

esty is empowered by Order in Council to make provision for g 
of relief from tax where the same income is taxed or laxaDie 
India and Burma: 

And whereas a draft of this Order has been laid before 
in accordance with the provisions of sub-section (1) of section tn ^ , 

dred and nine of the India Act and sub-section (1) of section O”® , . 

and fifty-seven of the Burma Act, and an Address has P’’.® 

His Majesty by both Houses of Parliament praying that an Orue y 
made in the terras of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and of all other powers enabling Him in that behalf, is pleas y 
and with the advice of His Privy Council to order, and it is hereby or e , 
as follows:— 

PART I. 


Introductory and General. 

1. This Order may be cited as “The India and Burma (IncoME- 
Tay Relief) Order, 1936”. 

2. The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. Any reference in this Order to, or to any provisions of. the Indian 
Income-tax Act, 1922, shall be constiucd as a reference to that Act or 

those provisions as for the time being in force in India, as for the 

being in force in Burma or as for the time being in force both in India 

and in Burma, as the context and the circumstances may require, or, if 
that Act or those provisions have been repealed and re-enacted, either 
with or without modifications, to the re-enacting Act or provisions as in 
force as aforesaid. 

4. In this Order, “income tax,” or “tax” in relation to India or Burma, 
means income-tax payable in accordance with the Indian Income-tax Act, 
1922, and includes super tax so payable ; and other expressions have, 
except where the context otherwise requires, the same meanings as in the 
Indian Income-tax Act, 1922. 
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5. References in this Order to the rate of tax shall— 

(o) in relation to India or Burma be construed as references to 
a rate determined by dividing the amount of income tax 
paid in India or Burma, as the case may b'^^. for the year in 
question (before deduction of any relief granted under 
section forty-nine of the Indian Income-tax Act, 1922, or 
under this Order) by the amount of the income on which 
tax was charged; 

{b) in relation to the United Kingdom, mean the ap|)ropiiate 
rate of United Kingdom income tax for the year .n ques¬ 
tion as defined for the purposes of section twenty-s.„ven of 
the Finance Act, 1920. 

6. Any reference in this Order to the lower of two rates shall, where 
the rates are equal, be construed as a reference to either of those rates, 
and any reference in this Order to the two lowest of ihiec rate* shall, 
where the three rates are equal, be construed as a reference to any two of 
them, and where two of the three rates are equal and the third is less, be 
construed as a reference to the lowest rate and one of the equal rates. 

7. This Order shall have effect with respect to the financial year be¬ 
ginning on the date of the commencement of Part III of the India Act and 
every subsequent financial year: 

Provided that if, at any time after the expiration of three years from 
the commencement of Part III of the India Act, the Governor-General of 
India gives to the Governor of Burma, or the Governor of Burma gives to 
the Governer-General of India, notice of his desire that this Order shall 
cease to operate, the order shall not have effect with respect to any 
financial year subsequent to the financial year next following that during 
which the notice is given. 

PART II. 

Relief in India. 

1. If any person who has paid Indian Income tax for any year on 
any part of his income proves to the satisfaction of the Income-tax Officer 
that he has paid for that year Burman income tax, or Burman income tax 
and United Kingdom income tax, in respect of that part of his income, he 
shall be entitled to a refund of Indian tax calculated on that part of his 
income at the appropriate rate of relief. 

In this paragraph “appropriate rate of relief’ means- 

(a) in relation to income taxed in India and Burma and not in 

the United Kingdom, a rate bearing to the Indian rate of 
tax or the Burman rate of tax, whichever is the lower, the 
same proportion as the Indian rate of tax, bears to the 
sum of the Indian rate of tax and the Burman rate of tax; 

(b) in relation to income taxed in India, Burma and the United 

Kingdom, a rate bearing to the difference between the total 
rate at which he was entitled to, and obtained, relief in 
the United Kingdom under section twenty-seven of the 
Finance Act, 1920, in respect of that income, and the sum 
of the two lowest of the three rales of tax the same pro¬ 
portion as the Indian rate of tax bears to the sum of the 
Indian rate of tax and the Burman rate of tax. 

2. No refund of tax shall be payable in India under section forty- 
nine of the Indian Income-tax Act, 1922, in respect of any income which 
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is taxed under that Act in Burma, and if any such refund is made it shall 
be repaid. 

3. Any sums repayable under the last foregoing paragraph and any 
sums overpaid by way of refund under this Part of this Order shall be 
recoverable as if they were arrears of income tax. 

4. No income which an asscssee proves to the satisfaction of the 
Income-tax Officer to have been charged in his hands to income tax under 
the Indian Income-tax Act, 1922, for any year preceding the commence¬ 
ment of Part III of the India Act shall be included in India in the assess¬ 
ment of his income for any subsequent year, 

5. In the provisions of the Indian Income-tax Act, 1922 (other than 
the provisions of section forty-nine thereof)— 

(a) any reference to that Act or to section forty-nine thereof shall 

be construed as including a reference to this Part of this 
Order; 

(b) any reference to section twenty-seven of the Finance Act, 

1920, shall be construed as including a reference to Part 
III of this Order; 

(f) any reference to the United Kingdom in relation to relief 
under the said section twenty-seven, or in relation to re¬ 
funds under the said section forty-nine, shall be construed 
as including a refeience to Burma in relation to refunds 
under Part III of this Order or this part of this Order, 
as the case may require. 

PART III. 

Relief in Burma. 

1. If any person who has paid Burman income tax for any year on 
any part as his income proves to the satisfaction of the Income-tax Officer 
that he has paid for that year Indian income tax, or Indian income tax 
and United Kingdom income tax, in respect of that part of his income, he 
shall be entitled to a refund of Burman tax calculated on that part of his 
income at the appropriate rate of relief. 

In this paragraph “appropriate rate of relief," means— 

(fl) in relation to income taxed in Burma and India and not in 
the United Kingdom, a rate bearing to the Burman rate of 
tax or the Indian rate of tax, whichever is the lower, the 
same proportion as the Burman rate of tax bears to the 
sum of the Burman rate of tax and the Indian rate of tax; 

(6) in relation to income taxed in Burma, India and the United 
Kingdom, a rate bearing to the difference between the 
total rate at which he was entitled to, and obtained, relief 
in the United Kingdom under section twenty-seven of the 
Finance Act, 1920, in respect of that income, and the sum 
of the two lowest of the three rates of tax the same 
proportion as the Burman rate of tax bears to the sum of 
the Burman rate of tax and the Indian rate of tax. 

2, No refund of tax shall be payable in Burma under section forty- 
nine of the Indian Income-tax Act, 1922, in respect of any income 
which is taxed under that Act in India, and if any such refund is made it 
shall be repaid. 
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3. Any sums repayable under the last foregoing paragraph and any 
sums overpaid by way of refund under this Part of this Order shall be 
recoverable as if they were arrears of income tax. 

4. No income which an assessee proves to the sa ;sfaaion of the 
Income-tax Officer to have been charged in his hands to income tax under 
the Indian Income-tax Act, 1922, for any year preceding the commence¬ 
ment of the Burma Act, shall be included in P.urma in tiie asse^'^ment of 
his income for any subsequent year. 

5. In the provisions of the Indian Income-tax Act, 1922 (other than 
the provisions of section forty-nine thereof)— 

(fl) any reference to that Act or to section forty-nine thereof 
shall be construed as including a reference to this Part of 
this Order; 

(b) any reference to section twenty-seven of the Finance Act, 

1920, shall be construed as including a reference to Part 
II of this Order; 

(c) any reference to the United Kingdom, in relation to relief 

under the said section twenty-seven or in relation to 
a refund under the said section forty-nine, shall be 
construed as including a reference to India in relation to 
refunds under Part II of this Order or this Part of this 
Order, as the case may require. 


A, H.L, Ilardinqe. 
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THE GOVERNMENT OF INDIA (INDIA OFFICE 
PENSIONS) ORDER, 193f). 

AT THE COURT AT BALMORAL. 

The 26th day of September, 1936. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL, 

Whereas it is provided by subsection (1) of section two hundred 
and eighty-one of the Government of India Act, 1935 (hereafter in this 
Order referred to as “the Act") that all persons who immediately before 
the commencement of Part III of the Act were officers or servants on the 
permanent establishment of the Secretary of State in Council shall on that 
date be transferred to the department of the Secretary of State and shall 
be deemed to be permanent civil servants of the State: 

And whereas by subsection (3) of that section His Majesty in 
Council IS empowered to modify the provisions of, and of any orders, 
rules and legulations made under, the Superannuation Acts, 1834 to 1935, 
in their application to the said persons so as to secure that the case of any 
such person is not dealt with in any manner less favourable to him than it 
would have been dealt with if the Act had not been passed and he had 
continued to serve on the establishment of the Secretary of State in 
Council: 

And wherea.s by subsection (6) of that section His Majesty in 
Council is empowered to prescribe the conditions on which superan¬ 
nuation allowances, compensation allowances and retiring allowances 
payable to the said persons may be commuted: 

And whereas subsection (1) of section two hundred and eighty- 
two of the Act provides for the payment out of the revenues of the 
Federation of so much of any superannuation allowances, compensation 
allowances, retiring allowances, additional allowances or gratuities 
payable to or in respect of the said persons as His Majesty in Council 
may determine to represent the proportion of such allowances or 
gratuities attributable to service before the date of transfer, not being 
service in respect of which an allowance or gratuity payable out of 
moneys provided by Parliament might, if the Act had not been passed, 
have been awarded under the Superannuation Acts, 1834 to 1935: 

And whereas a draft of this Order has been laid before Parlia¬ 
ment in accordance with the provisions of subsection (1) of section 
three hundred and nine of the Act. and an Address has been presented to 
His Majesty by both Houses of Parliament praying that an Order may be 
made in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and of all other powers enabling Him in that behalf, is pleased, 
by and with the advice of His Privy Council, to order, and it is hereby 
ordered, as follows;— 
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1. This Order may be cited as “The Government of India (India 
Office Pensions) Order, 1936”. 

2. In this Order— 

“transferred officer” means an officer or sc. vant transferred 
under subsection (1) or subsection (4) of section two 
hundred and eighty-one of the Act to the department of 
the Secretary of State: 

“reckonable service” means established service and iinestahlished 
service reckoned in calculating any superannuation al¬ 
lowance, retiring allowance, additional allowance or 
gratuity; 

“India Office service” means reckonable service on the per¬ 
manent establishment of, or during employment by, the 
Secretary of State in Council. 

3. For the avoidance of doubt it is hereby declared that a transfer¬ 
red officer who was serving on the permanent establishment of the 
Secretary of State in Council before the passing of the Superannuation 
Act, 1909, and adopted the provisions of that Act (as applicable to 
persons on the permanent establishment of the Secretary of State in 
Council) is eligible on hts retirement for the increased additional 
allowance mentioned in subsection (1) of section three of that Act, 
notwithstanding that he was not at the passing of that Act in the 
permanent civil service of the Stale. 

4. The proportion of any superannuation allowance, compensation 
allowance, retiring allowance, additional allowance or gratuity payable to 
or in respect of any transferred officer which under subsection (1) 
of section two hundred and eighty-two of the Act is to be paid out of 
the revenues of the Federation shall be a fraction thereof, the numerator 
of which is the number of days of the transferred person’s India Office 
service and the denominator of which is the number of day? of his total 
reckonable service: 

Provided that— 

(o) no part or any gratuity paid on the death of a transferred 
officer shall be paid out of the revenues of the Federation ; 

(&)if after the transfer a transferred officer is employedin any public 
office within the meaning of the Superannuation Act, lE9/i 
(not being an office in the permanent civil service of the 
State) then, in ascertaining for the purposes of this 
paragraph the denominator of the fraction aforesaid, his 
service in that office shall be left out of account, and before 
applying that fraction to the amount of the allowance or 
gratuity payable to or in respect of him on his retirement, 
there shall be deducted from the allowance or gratuity so 
much thereof as is, under the Superannuation Act, 1892, 
contributed or borne by any fund or account in respect of 
his service in that office. 

5. —(1) The provisions of this paragraph shall have effect with res¬ 
pect to the commutation of allowances under subsection (6) of section two 
hundred and eighty-one of the Act. 

(2) There shall be the following limitations on the amount which 
may be commuted of any superannuation allowance or allowance granted 
under section two of the Superannuation Act, 1887:— 
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(o) if the amount originally granted is greater than one hundred 
and eighty pounds per annum, no commutation shall be 
made which would reduce the amount payable below one 
hundred and fifty pounds per annum or below half the 
amount originally granted, whichever is the greater; 

(b) in other cases no commutation shall be made which would 
reduce the amount payable below one hundred and twenty 
pounds per annum and not more than thirty pounds per 
annum shall be commuted. 

In relation to a transferred officer who has under section two of the 
.Superannuation Act, 1935, surrendered a part of an allowance in return 
for a pension payable to his spouse or a dependant in respect of the period, 
if any, for which that spouse or dependant survives him, the references in 
this sub-paragraph to the amount payable shall be construed as references 
to the amount remaining payable to the officer himself; and in relation to 
a transferred officer who has under that section surrendered a part of an 
allowance in return for a pension becoming payable to his spouse while the 
officer himself is still living, the limitations imposed by this sub-paragraph 
on the amount which may be commuted shall be calculated as if no such 
surrender had been made, but only the sums payable to the transferred 
officer himself shall be capable of being commuted. 

(3) There shall be no limit on the amount which may be commuted 
of any allowance granted to a transferred officer who has retired or been 
removed from his employment in consequence of the abolition of his office 
or for the purpose of facilitating improvements in the organisation of his 
department. 

(4) No commutation shall be made of the part of the allowance 
which is paid out of moneys provided by Parliament unless the whole of 
the part of that allowance which is payable out of the revenues of the 
Federation has been or is to be commuted. 

(5) Subject as afore.said, commutations by the Treasury shall be on 
the same conditions as commutations which, apart from the Act, can be 
rnade under the Pensions Commutation Acts, 1871 to 1882, and commuta¬ 
tions by the Secretary of State shall be on the conditions for the time be¬ 
ing in force with respect to the commutation of the pensions of members 
of the Indian Civil Service, whose domicile at the time of their appoint¬ 
ment was not in Asia. 


A. 11. L. Hardinge. 
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THE ADEN COLONY ORDER, 1936. 

AT THE COURT AT BALMORAL. 

The 26th day of September, 1936. 

Present ; 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section two hundred and eighty-eight ot the Govern¬ 
ment of India Act, 1935, it is provided that on such date as His Majesty 
may by Order in Council appoint (in that section and in this Order refer¬ 
red to as "the appointed day") the then existing Chief Commissioner’s 
Province of Aden shall cease to be a part of British India: 

And whereas by the said section His Majesty in Council is empower¬ 
ed to make such provision as he deems proper for the government after 
the appointed day of the territories theretofore comprised in the said 
Province: 

And whereas by subsection (5) of section three hundred and 
eleven of the said Act it is provided, amongst other things, that any Act of 
Parliament containing reference to India or any part thereof shall have 
effect subject to such adaptations and modifications as His Majesty in 
Council may direct, being adaptations and modifications which appear to 
His Majesty in Council to be necessary or expedient in consequence of 
the provisions of the Act: 

And whereas a draft of this Order has been laid before Parlia¬ 
ment in accordance with the provisions of subsection (I) of section three 
hundred and nine of the Government of India Act, 1935, and an Address 
has been presented to His Majesty by both Houses of Parliament praying 
that an Order may be made in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the powers 
conferred on Him as aforesaid and of all other powers enabling Him in 
that behalf, is pleased, by and with the advise of His Privy Council, to 
order, and it is hereby ordered, as follows:— 

1. This Order may be cited as "The Aden Colony Order, 1936”. 

2. (1) In this Order unless the context otherwise requires— 

"the Colony" means the Colony of Aden ; 

“the Province” means the Chief Commissioner’s Province of Aden 
referred to in the Government of India Act, 1935, as con¬ 
stituted immediately before the appointed day; 

"the Governor” means the Governor and Commander-in-Chief 
for the time being of the Colonj^ and includes every per¬ 
son for the time being administering the Government 
thereof; 

"Judge" means a Judge of the Supreme Court of the Colony; "the 
Gazette" means the Gazette of the Colony. 

(2) The Interpretation Act, 1889, shall apply for the interpretation 
•of this Order as it applies for the interpretation of an Act of Parliament. 

Z-3 
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3. The appointed day shall be the first day of April nineteen hun¬ 
dred and thirty-seven and as from that day the following provisions 
of this Order shall have effect. 

4. The Territory referred to in the Government of India Act, 1935, 
as the Chief Commissioner’s Province of Aden shall be known as the 
Colony of Aden. 

5. There shall be a Governor and Commander-in-Chief (herein¬ 
after called "the Governor") in and over the Colony, and appointments 
to the said office shall be made by Commission under His Majesty’s Sign 
Manual and Signet. 

6. The Governor is hereby empowered and commanded to do all 
things that belong to his said office in accordance with such Commission 
as may be issued to him under His Majesty’s Sign Manual and Signet, 
such Instructions as may from time to time be addressed to him under 
His Majesty’s Sign Manual and Signet or through the Secretary of State, 
and such Orders in Council and other laws as may from time to time be 
in force in the Colony. 

7. Every person appointed to fill the office of Governor shall, with 
all due solemnity, before entering on any of the duties of his office, cause 
the Commission appointing him to be Governor to be read and published 
at the seat of Government, in the presence of a Judge if able to attend, 
and of such Members of the Executive Council of the Colony as can 
conveniently attend, which being done he shall then and there take before 
them the Oath of Allegiance and the Oath for the due execution of the 
office of Governor in the forms set out in the Schedule to this Order, 
which Oaths a Judge, or, if no Judge is present, the Senior Member of the 
Executive Council of the Colony then present, is hereby required to 
administer. 

8. Whenever the office of Governor is vacant, or the Governor is 
absent from the Colony or is from any cause prevented from, or incapable 
of acting in, the duties of his office, then such person or persons as may 
be appointed under His Majesty’s Sign Manual and Signet, and in case 
there shall be no person or persons within the Colony so appointed and 
capable of discharging the duties of administration, then the Senior 
Member of the Executive Council then resident in the Colony and so 
capable shall during His Majesty’s pleasure administer the Government 
of the Colony, first taking the Oaths hereinbefore directed to be taken by 
the Governor and in the manner herein prescribed, which being done, the 
Administrator as aforesaid is hereby empowered and commanded, subject, 
if he is appointed as aforesaid, to the terms of his appointment, to do 
during His Majesty’s pleasure all things that belong to the office of 
Governor as provided in this Order: 

Provided that the Governor whenever and so often as he is on a 
passage between any places included in his Government, or is visiting any 
of the neighbouring territories in the exercise or discharge of any powers 
or duties conferred or imposed upon him by virtue of his office, shall not 
be considered to be absent from the Colony within the meaning of this 
Order. 

9. Ill the event of the Governor having occasion at any time to be 
temporarily absent for a short period from the seat of Government, or, in 
the exercise or discharge of any powers or duties conferred or imposed 
upon him by virtue of his office, to visit any neighbouring territories, he 
may by an Instrument under the Public Seal of the Colony, appoint any 
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person to be his Deputy within the Colony or any part thereof, during 
such temporary absence, and in that capacity to exercise, perform and 
execute for and on behalf of the Governor during such absence, but no 
longer, all such powers and authorities vested in the Governor as shall in 
and by such Instrument be specified and limited, but n*) others. 

Every such Deputy shall conform to and observe all such 
instructions as the Governor shall from time to time address to him for 
his guidance. The power and authority of the Governor shall not by the 
appointment of a Deputy as aforesaid be abridged, altered, or in any way 
affected otherwise than His Majesty may at any time hereafter think 
proper to direct. 

10. The Governor shall keep and use the Public Seal of the Colony 
for sealing all things whatsoever that shall pass the said Seal. Until a 
Public Seal shall be provided for the Colony, the Official Seal heretofore 
used by the Resident and Commander-in-Chief of Aden may be used as 
the Public Seal of the Colony, 

11. There shall be an Executive Council in and for the Colony, and 
the said Council shall consist of such persons as His Majesty shall direct 
by Instructions under His Sign Manual and Signet, and all such persons 
shall hold their places in the said Council during Ilis Majesty's pleasure, 
and subject thereto for such period and upon such conditions as may be 
specified in any such Instructions. 

12. It shall be lawful for the Governor to make laws for the peace, 
order and good government of the Colony. 

13. It shall be lawful for His Majesty to disallow any such law, 
and to signify such disallowance through the Secretary of State. Every 
law so disallowed shall cease to have effect from the lime when the 
signification of such disallowance shall be published by the Governor 
by notice in the Gazette, but without prejudice to anything lawfully 
done or suffered thereunder, 

14. His Majesty hereby reserves to Himself, His heirs and suc¬ 
cessors power, with the advice of His or Their Privy Council, from 
time to time to make laws for the peace, order and good government 
of the Colony. 

15. (1) There shall be, in and for the Colony, a court of unlimited 
civil and criminal jurisdiction to be called the Supreme Court. 

(2) The constitution and powers of the Supreme Court may, subject 
to the provisions of this Order, be prescribed by laws enacted by the 
Governor under this Order. 

(3) The District and Sessions Court as constituted immediately 
before the appointed day shall on that day become the Supreme Court 
and, subject to the piovisions of this section, all the jurisdiction and 
powers then vested in the District and Sessions Court shall become 
vested in the Supreme Court. 

(4) The person holding the office of District and Sessions Judge 
immediately before the appointed day shall, on that day, become Judge 
of the Supreme Court but shall hold office subject to the terms and 
conditions upon which he held office as District and Sessions Judge. 

16. Subject to the provisions of this Order, all Acts, Orders, 
Ordinances, Regulations and other enactments having the force of law 
in the Province immediately before the appointed day shall, except so 
far as the same shall, in their application to the Colony, thereafter be 
repealed, amended or otherwise affected by or under any Order of His 
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Majesty in Council or any law made by the Governor under this Order, 
continue to have effect in the Colony, but shall be construed subject to 
such modifications as may be necessary to bring them into conformity 
with the provisions of this Order and of the Government of India Act, 
1935. 

17. Nothing in this Order shall aflFect the validity of future operation 
of any lawful act done by any authority in the Province before the 
appointed day. 

18. All proceedings commenced before the appointed day in any 
Court of Justice in, or having jurisdiction in, the Province may be carried 
on in like manner, as nearly as may be, as if this Order had not been 
made, and any such proceeding may be amended in such manner as may 
appear necessary and proper in order to bring it into conformity with the 
provisions of this Order and of the Government of India Act, 1935. 

19. Claims which, if the Government of India Act, 1935, had not 
been passed, might have been enforced by or against the Secretary of 
State for India in Council in connection with the administration of the 
Province, may be enforced in such manner as may be prescribed by the 
law of the Colony by or against the Government of the Colony. 

20. (1) An appeal shall lie from the Supreme Court to the High 
Court of Judicature at Bombay (in this section referred to as “the High 
Court”)— 

(o) in civil cases— 

(i) from any final judgment of the Supreme Court, where 

the appeal involves, directly or indirectly, some claim, 
or question respecting property or some civil right, of 
the value of five thousand rupees or upwards, being a 
. judgment from which, if it were a judgment of a District 

Court in the Province of Bombay, an appeal would lie to 
the High Court, under the Indian Code of Civil Procedure, 
1908, as amended prior to the appointed day; and 

(ii) with the leave of the Supreme Court or of the High Court, 

from any other judgment of the Supreme Court whether 
final or interlocutory, if, by reason of the importance of 
the question involved in the appeal or otherwise, the Court 
is satisfied that leave to appeal ought to be granted; and 

(5) in criminal cases, from any judgment of the Supreme Court 
from which, if it were a judgment of a Court of Session 
in the Province of Bombay, an appeal would lie to the 
High Court under the Indian Code of Criminal Procedure, 
1898, as amended prior to the appointed day: 

Provided that no appeal shall lie where the sentence imposed is one 
of imprisonment not exceeding six months or of fine not exceeding five 
hundred rupees or of both such imprisonment and fine. 

(2) When any person is sentenced to death and no appeal has been 
lodged by him within the time limited for that purpose, the Supreme Court 
shall transmit the record of the case to the High Court and an appeal shall 
thereby be deemed to have been lodged by the said person; and the sen¬ 
tence shall not be carried out unless and until it shall have been confirmed 
by the High Court. 

(3) In civil matters an appeal may be brought to His Majesty in 
Council from a judgment of the High Court given in pursuance of this 
section in the following cases:— 
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(a) As of right, from any final judgment of the Court, where the 

appeal involves, directly or indirectly, some claim, or ques¬ 
tion respecting property or some civil right, of the value of 
ten thousand rupees or upwards and if the judgment, 
appealed from affirms the deci.sion of the Supreme Court 
the appeal involves some substantial question of law; and 

(b) At the discretion of the High Court, from any othei judg¬ 

ment of the Court, whether final or interlocutory, if, in the 
opinion of the Court, the question involved in the appeal is 
one which, by reason of its great general or public import¬ 
ance or otherwise, ought to be submitted to His Majesty in 
Council for decision. 

(4) Every judgment of the High Court given on appeal under this 
section, and every Order of His Majesty in Council made on appeal from 
any such judgment, may be enforced in the Colony in the same manner, as 
nearly as may be, as if it were a judgment of the Supreme Court. 

(5) (a) The High Court shall, in relation to appeals under this 
section, have the like powers as are conferred upon it by the Indian Code 
of Civil Procedure, 1%8, or the Indian Code of Criminal Procedure, 1898, 
as amended prior to the appointed day, in relation to appeals from a 
District Court or a Court of Session, as the case may be, in the Province 
of Bombay. 

(b) The fees payable to the High Court in respect of appeals 
under this section shall be the fees prescribed from time to time in respect 
of similar appeals to the High Court from the said Courts in the Province 
of Bombay. 

(6) Notwithstanding anything in this section the Governor may, by 
law made under this Order, prescribe, or enable rules of court to be made 
prescribing, the practice and procedure to be followed in relation to any 
appeals under this section including (without prejudice to the generality 
of the foregoing) the imposition upon rights of appeal of conditions as to 
the giving of security or otherwise. 

(7) Nothing in this section shall be taken to prejudice the right of 
His Majesty upon the humble petition of any person aggrieved by any 
judgment of the High Court, to admit his appeal therefrom upon such 
conditions as His Majesty in Council shall think fit to impose. 

(8) In this section, unless the context otherwise requires, the ex¬ 
pression “judgment” includes any order or decree and a refusal to make 
any order. 

(9) Sections 6, 7, 8, 36, 37 and 38 of the Aden Civil and Criminal 
Justice Regulation, 1933, shall cease to have effect. 

21. No subject of His Majesty shall on grounds only of religion, 
place of birth, descent, colour, or any of them be ineligible for office under 
the Crown in the Colony, or be prohibited on any such ground from enter¬ 
ing the Colony or from acquiring, holding or disposing of property or 
carrying on any occupation, trade, business or profession in the Colony. 

22. The Governor, in His Majesty’s name and on His Majesty^s 
behalf, may make and execute, under the Public Seal, grants and disposi¬ 
tions of any lands within the Colony which may be lawfully granted or 
disposed of by His Majesty: 

Provided that every such |;rant or disposition shall be made in con¬ 
formity either with some Order in Council or law or regulation in force in 
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the Colony or with some Instructions addressed to the Governor under 
His Majesty’s Sign Manual and Signet, or through the Secretary of State. 

23. The Governor may constitute and appoint all such Judges and 
other necessary officers as may be lawfully constituted or appointed by His 
Majesty, all of whom, unless otherwise provided by law, shall hold their 
offices during His Majesty’s pleasure. 

24. The Governor may, subject to the provisions of any law for the 
time being in force in the Colony and to such Instructions as may from 
time to time be given to him by His Majesty through the Secretary of State 
upon sufficient cause to him appearing, dismiss or suspend from the exer¬ 
cise of his office any person holding any public office within the Colony, or, 
subject as aforesaid, may take such other disciplinary action as may seem 
to him desirable. 

25. When any offence has been committed for which the offender 
may be tried within the Colony, the Governor may, as he shall see occa¬ 
sion, in His Majesty's name and on His Majesty’s behalf, grant a pardon 
to any accomplice in such offence who shall give such information as shall 
lead to the conviction of the principal offender or of any one of such 
offenders if more than one; and further, may grant to any offender con¬ 
victed in any Court within the Colony, a pardon, either free or subject to 
lawful conditions, or any remission of the sentence passed on such offender, 
or any respite of the execution of such sentence, for such period as the 
Governor thinks fit, and may remit any penalties or forfeitures due to 
His Majesty. 

26. All His Majesty's officers, civil and military, and all other inhabi¬ 
tants of the Colony are hereby required and commanded to be obedient* 
aiding and assisting unto the Governor and to such person or persons as 
may, from time to time, under the provisions of this Order, administer the 
Government of the Colony. 

27. Section one hundred and eighty-seven B of the Army Act and 
section one hundred and eighty-seven B of the Air Force Act shall cease 
to have effect. 

A. H. L. Hardinge. 


SCHEDULE. 

Oath of Allegiance. 

If , do swear that 

I will be faithful and bear true allegiance to His Majesty King Edward VIII, His 
Heirs and Successors, according to Law. So help me God. 

Oath for the due Execution of the Office of Governor. 

1 •?.’ » swear that 

1 will well and truly serve His Majesty King Edward VIII, His Heirs and Successors 
in the Office of Governor. So help me God. 
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THE GOVERNMENT OF INDIA (PROVINCIAL 
LEGISLATURES) (MISCELLANEOUS 
PROVISIONS) ORDER. 1936. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of December. 1936. 

Pkesfnt: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL, 

Whereas by section two hundred and ninety-one of, and the Fifth 
and Sixth Schedules to, the Government of India Act, 1935 (hereafter in 
this Order referred to as “the Act”),His Majesty in Council is empowered 
to make provision with respect to certain matters connected with Provin¬ 
cial Legislative Assemblies. 

And whereas by subsection (2) of section three hundred and nine of 
the Act His Majesty in Council is empowered to revoke or vary any Order 
previously made by him in Council under the said provisions; 

And whereas by section three hundred and ten of the Act His 
Majesty in Council is empowered to make temporary provisions for the 
purpose of removing any difficulties arising in relation to the transition 
from the provisions of the Government of India .Vet to the provisions of 
the Act: 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three hun¬ 
dred and nine of the Act, and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be made 
in the terms of this Order. 

NOW, THEREFORF, His Majesty, in the exercise of the powers 
conferred on Him as aforesaid and of all other powers enabling Him in 
that behalf, is pleased by and with the advice of His Privy Council to 
order, and it is hereby ordered, as follows: — 

1. This Order may be cited as “The Government of India (Pro¬ 
vincial Legislatures) (Miscellaneous Provisions) Order, 1936.” 

2. The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. For the purposes of the first elections of persons to serve as mem¬ 
bers of Provincial Legislatures, no person shall be subject to any disquali¬ 
fication as being the holder of an office of profit under the Crown in India 
by reason only of any appointment held by him under paragraph ten of the 
Government of India (Constitution of Orissa) Order, 19.16, or paragraph 
ten of the Government of India (Constitution of Sind) Order, 1936. 

4. (1) For sub-paragraph (2) of paragraph eight of Part III of the 
Government of India (Provincial Elections) (Corrupt Practices and Elec¬ 
tion Petitions) Order, 1936, there shall be substituted the following sub- 
paragraph :— 
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“(2) The report shall further include a recommendation by the 
Commissioners as to the total amount of costs which are 
payable and the persons by and to whom costs shall be paid. 

“Any such recommendation may include a recommendation for 
the payment to the Advocate-General of the Province or a 
person acting under his instructions, attending the trial in 
pursuance of an order of the Commissioners, of costs in 
respect of that attendance, but shall not include a recom¬ 
mendation for the payment of costs in respect of any other 
Government expenditure in connection with the inquiry.” 

(2) This paragraph shall have effect as from the commencement of 
me Government of India (Provincial Elections) (Corrupt Practices and 
Election Petition) Order, 1936, but nothing in this paragraph shall render 
invalid anything done before the making of this Order by virtue of para¬ 
graph eight of Part III of the said Order as originally enacted. 

M. P. A. Hankey. 
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THE GOVERNMENT OF INDIA (COMMENCEMENT 
AND TRANSITORY PROVISIONS) (NO. 2) ORDER, 1936. 

AT THE COURT AT BUCKINGHAM PAUACE. 

The 18th day of December, 1936. 

Present . 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section three hundred and twenty of the Government of 
India Act, 1935 (hereafter in this Order referred to as "the Act"), it is 
provided that the provisions of that Act other than those of Part II thereof 
shall, subject to any express provision to the contrary, come into force on 
a date to be appointed by His Majesty in Council for the commencement 
of Part III thereof, but His Majesty in Council is empowered to fix an 
earlier or later date for the coming into operation of any particular pro¬ 
visions of the Act: 

And Whereas by the Goveinment of India (Commencement and 
Transitory Provisions) Order, 1936, it was provided that the provisions 
of Part VIII of that Act should come into force on such dates as His 
Majesty in Council might thereafter appoint: 

And W’hereas by section three hundred and ten of the Act His 
Majesty in Council is empowered, for the purpose of facilitating the 
transition to the provisions of the Act from the provisions of the Govern¬ 
ment of India Act to direct that the Act shall during a limited period have 
effect subject to adaptations and modifications and to make other tem¬ 
porary provisions for the purposes of removing any difficulties arising in 
relation to the transition: 

And Whereas a draft of this Order was laid before Parliament in 
accordance with the provisions of subsection (1) of section three hundred 
and nine of the Act and an address has been presented to His Majesty by 
both Houses of Parliament praying that an Order may be made in the 
terms of this Order: 

NOW, THEREFORE, His Majesty in the exercise of the said powers 
and of all other powers enabling Him in that behalf is pleased by and with 
the advice of His Privy Council to order, and it is hereby ordered as 
follows: 

1. This Order may be cited as “The Government of India (Com¬ 
mencement and Transitory Provisions) (No. 2) Order, 1936. 

2. The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. Section one hundred and ninety-nine of the Act (which relates to 
the powers of the Secretary of State in Council with respect to the ap¬ 
pointment of directors and deputy directors of Indian railway companies) 
shall come into force on the commencement of Part III of the Act, but 
until the Federal Railway Authority is established shall have effect as if 
the words “after consultation with the Authority” were omitted therefrom. 

Z.4 
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4. (1) In relation to expenditure and revenue of the Governor- 
General in Council for the financial year beginning on the first day of 
April, nineteen hundred and thirty-seven, section sixty-seven A of 
the Government of India Act shall, as from the making of this Order, have 
effect as set out in the Ninth Schedule to the Act: 

Provided that the references in paragraphs (vii) and (viii) of sub¬ 
section (3) of that section to the provisions of the Act for the time being 
in force shall be construed as references to the provisions of the Act which 
will be in force after the said first day of April. 

(2) Section one hundred and forty-five of the Act shall, for the 
purpose of enabling statements to be made thereunder of the sums which 
will be required in the said financial year for the discharge of the functions 
of the Crown in its relations with Indian States, come into force on the 
making of this Order, andJany such statements made before the beginning 
of the said year may, instead of being made by His Majesty’s Representa¬ 
tive for the exercise of the said functions of the Crown, be made by the 
Governor-General. 

M.P. .1. Hail key. 
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THE GOVERNMENT OF INDIA (AUDIT AND ACCOUNTS) 
ORDER. 1936. 

AT THE COURT AT BUCKINGHAM PALACC. 

The 18th day of December, 1936, 

Phesi.nt: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by subsection (2) of section one hundred and sixty-six of 
the Government of India Act, 19.35, it is provided that the conditions of 
service of the Auditor-General of India shall be such as may be prescribed 
by His Majesty in Council, and by subsection (.>) of the said section it is 
further provided that the Auditor-General of India shall perform such 
duties and exercise such powers in relation to the accounts of the Federa¬ 
tion and of the Provinces as may be prescribed by, or by rules made under, 
an Order of His Majesty in Council: 

And whereas by subsection (.3) of section one hundred and seventy 
of the said Act it is provided that the Auditor of Indian Home Accounts 
shall perform such duties and exercise such powers in relation to trans¬ 
actions in the United Kingdom affecting the revenues of the Federation, 
of the Federal Railway Authority, or of any Province as may be prescribed 
by, or by rules made under, an Order of His Majesty in Council: 

And whereas a draft of this Order was laid before Parliament in 
accordance with the provisions of subsection (1) of section three hundred 
and nine of the said Act and an Address has been presented to His Majesty 
by both Houses of Parliament praying that an Order may be made in the 
terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and of all other powers enabling him in that behalf, is pleased by 
and with the advice of His Privy Council to order, and it is hereby order¬ 
ed as follows:— 

I. Introductory. 

1. This Order may be cited as “The Government of India (Audit 
AND Accounts) Order 1936,” and shall come into operation on the first 
day of April, nineteen hundred and thirty-seven. 

2. (1) In this Order the following expressions have the meanings 
hereby assigned to them, that is to say;— 

“Accounts” includes, in relation to commercial undertakings of a 
Government, subsidiary accounts; 

“Appropriation accounts” means accounts relating expenditure 
brought into account during a financial year to the several 
items specified in the schedules of authorised expenditure 
authenticated under section thirty five, or section eighty, 
of the Act; 

“Auditor-General" means the Auditor-General of India; ‘ 

“Indian Civil Service" means the service known as such at the 
date of the passing of the Act; 
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"Province” means, subject to the provisions of the next succeed¬ 
ing sub-paragraph, a Governor’s Province; 

“Rules," in relation to leave, pension and other conditions of 
service, includes regulations and orders; and 

“The Act” means the Government of India Act, 1935: 

and the Interpretation Act, 1889, applies for the interpretation of 
this Order as it applies for the interpretation of an Act of Parliament. 

(2) The provisions of this Order shall apply in relation to the 
accounts of Coorg as they apply in relation to the accounts of a Pro¬ 
vince, subject, however, the following adaptations, that is to say:— 

(a) any reference to the Governor of a Province shall be cons¬ 

trued as a reference to the Governor-General ; and 

(b) the reference in the last preceding sub-paragraph to schedules 

of authorised expenditure shall be construed as a reference 
to the annual budget estimates of expenditure passed by the 
Chief Commissioner of Coorg. 

(3) As respects the period before the establishment of the Federa¬ 
tion,— 

(а) any reference in this Order to the Federal Government, or 

to the accounts or the revenues of the Federation, shall be 
construed as a reference to the Governor-General in Coun¬ 
cil or to the accounts or the revenues of the Governor- 
General in Council, and any reference to the Governor- 
General, except, where the reference is to the Governor- 
General acting in his discretion or exercising his individual 
judgment, shall also be construed as a reference to the 
Governor-General in Council; and 

(б) the reference in sub-paragraph (1) of this paragraph to 

schedules of authorised expenditure shall be construed as 
a reference to appropriations made and expenditure autho¬ 
rised by the Governor-General under the provisions of 
section sixty-seven A (which relates to the Indian Budget) 
included in the Ninth Schedule to the Act. 

II. The Auditor-General of India, 

(i) Conditions of Service of Auditor-General. 

3. The salary of the Auditor-General shall be at the rate of sixty 
thousand rupees per annum. 

4. The Auditor-General shall on his appointment give to the Gover¬ 
nor-General an undertaking that he will not after he has ceased to hold 
his office accept any employment m the service of a local authority or 
railway company in India, or of an Indian State or Ruler, or, save with the 
previous consent of the Governor-General in his discretion, any other 
employment in India. 

5. The Auditor-General may at any time by writing under his hand 
addressed to the Governor-General resign his office. 

6. (I) An Auditor-General who at the date of his appointment was 
a member of the Indian Civil Service shall vacate his office on completing 
thirty-five years’ total service in that service and as Auditor-General: 

Provided that, if at the date of his appointment he had completed 
thirty years’ service or more, he may hold office for five years. 
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(2) Any other Auditor-General shall vacate his office on attaining 
the age of fifty-five years, or; if at the date of his appointment he had 
attained the age of fifty, after holding office for five years. 

7. (1) An Auditor-General who at the date of Irs appointment was 
in the service of the Crown in India may be granted leave during his tenure 
of office in accordance with the rules for the time being applicable to the 
service to which at the date of his appointment he belonged, his service 
as Auditor-General being treated for the purposes of those rules as conti¬ 
nuing service counting for leave in the service to which he belonged. 

(2) Any other Auditor-General may be granted leave on such terms 
and conditions as may be prescribed by Order in Council. 

8. The power to grant or refuse leave to the Auditor-General, and 
to revoke or curtail leave granted to him. shall be vested in the Governor- 
General acting in his discretion. 

9. (1) An Auditor-General who at the date of his appointment was 
in the service of the Crown in India shall be eligible fot such pension as 
may be admissible under the rules for the time being applicable to the ser¬ 
vice to which at the date of his appointment he belonged, his service as 
Auditor-General being reckoned for the purposes of those rules as service 
for pension, including higher additional pension on such terms and condi¬ 
tions as may be prescribed by or under those rules. 

Provided that, if, when any such Auditor-General vacates his 
office, leave might have been granted to him pending retirement under the 
rules for the time being applicable to his former service if he had continued 
to be and still was a member thereof with a claim to further employment in 
a permanent post, his pension in respect of the period for which leave 
might have been so granted shall be an amount equal to the pay and 
allowances which would be payable to him if he were on leave from the 
office of Auditor-General, and his ultimate pension shall be computed as if 
the said period were a period of servic as Auditor-General. 

(2) Any other Auditor-General shall be eligible for such pension, 
if any, as may be prescribed by Order in Council. 

10. Subject to the provisions of section one hundred and sixty-six of 
the Act and of this Order and any other Order in Council made under the 
said section, the conditions of service of the Auditor-General, including his 
emoluments during any period of duty out of India and his travelling 
allowances while travelling on duty, shall be determined by the rules for 
the time being applicable to an officer of non-Asiatic domicile, or, as the 
case may be, of Asiatic domicile, appointed by the Secretary of State in 
Council or the Secretary of State to a civil service in India and holding 
the rank of Secretary to Government: 

Provided that nothing in this paragraph shall have effect so as to 
give to an Auditor-General who was at the date of his appointment in the 
service of the Crown in India less favourable terms in respect of any of 
the matters aforesaid than those to which he would be entitled as a member 
of the service to which at the date of his appointment he belonged, his 
service as Auditor-General being treated for the purposes of this proviso 
as continuing service in the service to which he belonged. 

{ii) Duties and Powers of Auditor-General. 

11. (1) Subject to the provisions of this paragraph, the Auditor- 
General shall be responsible for the keeping of the accounts of the Federa¬ 
tion and of each province, other than accounts of the Federation relating 
to defence or railways and accounts relating to transactions in the United 
Kingdom. 



Obdeks in Council. 


ccxxxviii 

(2) As respects accounts of the Federation, the Governor-General 
exercising his individual judgment, and as respects accounts of a Province, 
the Governor, exercising his individual judgment, may, after consultation 
with the Auditor-General, make provision by rules for relieving the 
Auditor-General from responsibility for the keeping of the accounts of any 
particular service or department. 

(3) The Governor-General, exercising his individual Judgment, may, 
after consulting with the Auditor-General make provision by rules reliev¬ 
ing the Auditor-General from responsibility for keeping account of any 
particular class or character. 

(4) The Auditor-General shall, from the accounts kept by him and 
by the other persons responsible for keeping public accounts, prepare in 
each year accounts (including, in the case of accounts kept by him, appro¬ 
priation accounts) showing the annual receipts and disbursements for the 
purposes of the Federation and each Province, distinguished under the 
respective heads thereof, and shall submit those accounts to the Federal 
Government or, as the case may be, to the Government of the Province on 
such dates as he may, with the concurrence of the Government concerned 
determine. 

(5) Notwithstanding anything in this paragraph, the Auditor- 
General shall comply with any general or special orders of the Governor- 
General, or, as the case may be, a Governor as to the head of account 
under which any specified transaction or the transactions of any specified 
class is, or arc to be included. 

In issuing any such order as aforesaid the Governor-General or 
Governor shall exercise his individual judgment after consulting the 
Auditor-General. 

12. It shall be the duty of the Auditor-General to prepare annually, 
in such form as he with the concurrence of the Governor-General may 
determine, and to submit to the Governor-General a General Financial 
statement incorporating a summary of the accounts of the Federation and 
of all the Provinces for the last preceding year and particulars of their 
balances and outstanding liabilities and containing such other informa¬ 
tion as to their financial position as the Governor-General may direct to be 
included in the Statement. 

13. (1) It shall be the duty of the Auditor-General-- 

(1) to audit all expenditure from the revenues of the Federation 
and of the Provinces and to ascertain whether moneys shown in the 
accounts as having been disbursed were legally available for and applicable 
to the service or purpose to which they have been applied or charged and 
whether the expenditure conforms to the authority which governs it; 

(ii) to audit all transactions of the Federation and of the Provinces 
relating to debt, deposits, sinking funds, advances, suspense accounts and 
remittance business; 

(iii) to audit all trading, manufacturing and profit and loss 
accounts and balance sheets kept by order of the Governor-General or of 
the Governor of a Province in any department of the Federation or of the 
Province; 

and in each case to report on the expenditure, transactions or accounts so 
audited by him. 

(2) The Auditor-General may with the approval of, and shall if 
so required by, the Governor-General or the Governor of any Province 
audit and report on— 

(i) the receipts of any department of the Federation or, as the case 
may be, of the Province; 
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(ii) the accounts of stores and stock kept in any office or depart¬ 
ment of the Federation or, as the case may be, of the Province. 

The Governor-General or the Governor of a Province may after consul¬ 
tation with the Auditor-General make regulations with . espect to the con- 
duc to faudits under this sub-paragraph. 

(3) This paragraph shall not apply to accoiinfs of transactions in 
the United Kingdom, and the powers and duties of the Auditor-General 
with respect to the accounts relating to such transactions shall be as 
specified in section one hundred and seventy of the Act, 

14. If the Governor-General appoints an independent officer to audit 
sanctions to expenditure accorded by the Auditor-General, the Auditor- 
General shall produce for inspection by that officer all books and other 
documents relating thereto and give him such information as he may 
require for the purposes of his audit. 

1.5. It shall be the duty of the Auditor-General, so iar as the accounts 
for the keeping of which he is responsible enable him so to do, to give to the 
Federal Government and to the Government of eveiy Province such infor¬ 
mation as they may from time to time require, and such assistance in the 
preparation of their annual financial statements as they may reasonably 
ask for. 

16. The Federation and every Province shall— 

(i) supply to the Auditor-General free of charge the annual Hudget 
estimates of the Federation or of the Province and any other publications 
issued by a depatment of the Federation or of the Province which he may 
require for purposes connected with his audit functions and, 

(ii) give to him such information as he may require for the pre¬ 
paration of any account or report which it is his duty to prepare. 

17. The Auditor-General shall have authority to inspect any office 
of accounts in India which is under the control of the 

Federation or of a Province, including treasuries and such offices responsi¬ 
ble for the keeping of initial or subsidiary accounts as submit accounts to 
him. 

18. The Auditor-General shall have authority to require that any 
books and other documents relating to transactions to which his duties in 
respect of audit extend, other than books or documents which are in the 
United Kingdom, shall be sent to such place as he may appoint for inspec¬ 
tion by him: 

Provided that, if the Governor-General or the Governor of a Pro¬ 
vince certifies that any such book or document is a secret book or docu¬ 
ment, the Auditor-General shall accept as a correct statement of the facts 
stated in that book or document a statement certified as correct by the 
Governor-General or, as the case may be, by the Governor. 

19. Anything which under this Order is directed to be done by the 
Auditor-General may be done by an officer of his department authorised by 
him, either generally or specially: 

Provided that except during the absence of the Auditor-General on 
leave or otherwise, an officer shall not be authorised to submit on his be¬ 
half any report which the Auditor-General is required by the Act to sub¬ 
mit to the Secretary of State, the Governor-General or the Governor of a 
Province. 

III. The Auditor of Indian Home Accounts, 

20. (1) The Auditor of Indian Home Accounts (hereafter in this 
paragraph referred to as "the Auditor”) shall, under the general superin¬ 
tendence of the Auditor-General, audit the accounts of transactions in the 
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United Kingdom affecting the revenues of the Federation or of any 
Province. 

(2) In discharging his functions under this paragraph, the Auditor 
shall examine and audit the accounts, including appropriation accounts, of 
the receipt, expenditure and disposal in the United Kingdom of all money, 
stores and other property due to, or held for the purposes of, the Federa¬ 
tion or any Province, and shall report on those accounts and, if he is satis¬ 
fied as to their correctness, shall certify them. 

(3) In order that the Auditor’s examination of the accounts of 
accounting authorities and persons may, so far as possible, proceed pari 
passu with their transactions, he shall have free access at all convenient 
times to their books of account and to the other documents relating to their 
transactions, and may require them to furnish him from time to time, 
either at regular intervals or when called upon, with accounts of their 
transactions up to such date as he may direct: 

Provided that, if the Secretary of State, or the High Commissioner 
for India, certifies that any such book or document as aforesaid is a secret 
hook or document, the Auditor shall accept as a correct statement of the 
facts appearing in that book or document a statement certified as correct 
by the Secretary of State or, as the case may be, by the High Commis¬ 
sioner. 

(4) As respects any matter for which no provision is made by the 
Act or by this Order, the Auditor shall comply with any rules which may 
be made for his guidance by the Governor-General acting in his discretion. 

21. The provisions of the last preceding paragraph, except in so far 
as they relate to appropi iation accounts, shall apply in relation to transac¬ 
tions m the United Kingdom affecting the revenues of the Federal Railway 
Authority as they apply in relation to such transactions affecting the 
revenues of the P'ederation. 


M, P, A. Haiikey. 
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THE GOVERNMENT OF INDIA (FEDERAL COURT) ORDER, 
1936. 

AT THE COURT AT Rl-CKINGHAM TALACE. 

The 18th day of December, 1936. 

Present . 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCII.. 

Whereas by sub-section (1) of section two hundred of the Govern¬ 
ment of India Act, 1935 (hereafter in this Order referred to as "The 
Act”) provision is made for the establishment of a Federal Court 
consisting of a Chief Justice of India and such number of other Judges as 
His Majesty may deem necessary, so, however, that (except in the circum¬ 
stances mentioned in the said sub-section) the number of those other 
Judges shall not exceed six: 

And WHEREAS by section two hundred and one of the ^\ct Judges of 
the Federal Court are to be entitled to such salaries and allov/ances, inclu¬ 
ding allowances for expenses in respect of equipment and travelling upon 
appointment, and to such rights in respect of leave and pensions, as may 
from time to time be fixed by His Majesty in Council: 

And whereas by the Government of India (Commencement and 
Transitory Provisions) Order, 1936, it is provided that Chapter I of Part 
IX of the Act (being the Chapter which contains the provisions of the Act 
with respect to the Federal Court) shall come into force on such date as 
His Majesty may by Order in Council appoint: 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three hund¬ 
red and nine of the Act and an address has been presented to His Majesty 
by both Houses of Parliament praying that an Order may be made in 
the terms of this Order: 

NOW, THEREFORE, His Majesty in exercise of the said 
powers and of all other powers enabling him in that behalf is 
pleased by and with the advice of his Privy Council to order, and it. is 
hereby ordered as follows:— 

1. This Order may be cited as "The Government of India (Federal 
Court) Order, 1936”. 

2. (1) In this Order— 

“Chief Justice” means the Chief Justice of India but does not 
include an acting Chief Justice; 

"Judge” means a Judge of Federal Court and, unless the context 
otherwise requires, includes the Chief Justice; 

"actual service” includes— 

(i) time spent by a Judge on duty as a Judge, or in the perfor¬ 
mance of such other functions as he may s^t the request of 
the Governor-General undertake to discharge; and 


2-5 
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(ii) vacations other than a vacation wholly comprised within a 
period of leave; 

‘‘Service for pension’* includes— 

(i) actual service; 

(ii) one month or the amount actually taken, whichever is less, 

of each period of authorised leave on full allowances ; and 

(iii) joining time taken on return from leave out of India. 

(2) The Interpretation Act, 1889, applies for the interpretation of 
this Order as it applies for the interpretation of an Act of Parliament, 

3. The provisions of Chapter I of Part IX of the Act (other than 
the provisions of sections two hundred and six and two hundred and 
fifteen) shall come into force on the first day of October, nineteen hundred 
and thirty-seven: 

Provided that section two hundred and five of the Act (which 
relates to the appellate jurisdiction of the Federal Court in appeals from 
High Courts in British India) shall come into force on the first day of 
April, nineteen hundred and thirty-seven, and accordingly certificates may 
be given under that section at any time after the said date notwithstand¬ 
ing that the Federal Court has not yet been constituted. 

4. There shall be paid to Judges in respect of time spent on actual 
service salary at following rates:— 

Chief Justice Rs. 7,000 per month. 

Other Judges Rs. 5,500 per month, 

5. There shall be payable to a Chief Justice 

(a) on his retirement on attaining the age of sixty-five; or 

(b) on his retirement at an earlier date, either after completing 

not less than twelve years' actual service, or on grounds 
approved by the Secretary of Stale, a pension at the rate of 
seventy-five pounds per annum in respect of each period 
of six months’ service for pension: provided that 

(i) if his total service for pension is less than six months, or is 

six months or more but less than twelve months, he shall 
be deemed for the purposes of this paragraph to have in 
the first case six, and in second case twelve, months’ service 
for pension; 

(ii) the pension shall not in any case exceed two thousand 

pounds per annum. 

6. (1) If a Chief Justice dies during his service as such, there shall 
be paid to his legal personal representatives a gratuity of three thousand 
pounds. 

For the purposes of this paragraph a Chief Justice who at the date 
of his appointment was a resident in Europe shall be deemed to have 
commenced his service at the date when he embarked for India for the 
purpose of assuming his office. 

(2) If a Chief Justice who is entitled to a pension under provisions 
of this Order dies within one year from the date ot his retirement there 
shall be paid to his legal personal representatives by w.ay of gratuity the 
sum, if any, by which the aggregate of any amounts paid or due to him 
whether from the revenues of the Federation or from the Exchequer in 
respect of pension (including any gratuity payable on retirement) falls 
short of three thousand pounds. 

7. ' The rights of Judges other than the Chief Justice in respect of 
pensions shall be such as His Majesty in Council may hereafter determine. 
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8. There shall be paid to a Judge who was permanently resident in 
Europe at the date of his appointment and was not a member of a Civil 
Service of the Crown in India an allowance of five hundred pounds for 
expenses in respect of equipment and travelling on appointment. 

9. A Judge shall receive such reasonable allowances to reimburse him 
for expenses incurred in travelling on duty in India and shall be afforded 
such reasonable facilities in connection with travelling as the Governor- 
General may from time to time prescribe, exercising his individual judg¬ 
ment, 

10. Subject to the provisions of this Order and of any (j»^her Order in 
Council made under the Act, the privileges of a Judge in respect of leave 
and passages and the other conditions ot his service shall be determined 
by the Rules for the time being applicable to an officer of non-Asiatic 
domicile, or, as the case may be, of Asiatic domicile, appointed by the 
Secretary of State to a Civil Service of the Crown in India and holding 
the rank of Secretary to the Government of India. 

M. P. A. Hankey. 
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THE GOVERNMENT OF INDIA (GOVERNORS' 
ALLOWANCES AND PRIVILEGES) ORDER. 1936. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of December, 1936. 

Present: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by paragraphs two to four of the Third Schedule to the 
Government of India Act, 1935, His Majesty in Council is empowered to 
determine the allowances and customs privileges of the Governors of 
Provinces and the provision which is to be made for enabling them to dis¬ 
charge conveniently and with dignity the duties of their offices: 

And whereas it is provided by paragraph five of the said Schedule 
that any person appointed by His Majesty to act as a Governor shall, while 
he is so acting, be entitled, save as may be otherwise provided by His 
Majesty in Council, to the same allowances and privileges as that 
Governor: 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of subsection (1) of section three 
hundred and nine of the Act and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be made 
in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said powers 
and of all other powers enabling him in that behalf, is pleased by and with 
the advice of his T’rivy Council to order, and it is hereby ordered, as 
follows:— 

Iniroduciory. 

1. This order may be cited as " The Government or India (Gover¬ 
nors’Allowances AND Privileges) Order, 1936." 

2. The Interpretation Act, 1889, applies for the interpretation of this 
order as it applies for the interpretation of an Act of Parliament. 

3. In this order— 

"official residences” in relation to the Governor of a Province 
mean the official residence or residences specified in the 
First Schedule to this order in relation to that Province 
and include the staff quarters and other buildings appur¬ 
tenant thereto and the gardens thereof; 

"official railway saloons, river craft and aircraft" in relation to 
the Governor of a Province mean such railway saloons 
river craft and aircraft, if any, as have been provided for 
his use or that of his predecessors with the sanction of the 
Secretary of State or of the Secretary of State in Council* 
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"maintenance” in relation to official residences includes the pay¬ 
ment of local rates and taxes and the provision of electri¬ 
city, gas, and water, and, in relation to river craft, includes 
expenditure on the pay of the establishment maintained in 
connection therewith, and on their victualling while afloat, 
and expenditure on the purchase of marine stores and in 
relation to motor-cars andairciafl includes the pay and 
allowances of chauffeurs or pilots and the provision of oil 
and petrol; 

"acting Governor” means a person appointed by His Majesty to 
act as Governor while the Governor is absent fr- m India, 
or is for any reas m unable to perform the duties of his 
office. 

Allowances, Privileges, etc. 

4. (1) The allowances specified in the Second Schedule to this order 
shall be paid to each Governor in connection with his appointment, 

(2) This paragraph does not apply to acting Governors, but there 
shall be paid to an acting Governor an allowance equal to his actual ex¬ 
penses in travelling, within India, with his family, if any, and his and his 
family’s effects, to lake up his duties as acting Governor. 

5. Each Governor throughout his term of office shall be entitled with¬ 
out payment of rent or hire to the use of his official residences and official 
railway saloons and river craft and aircraft and of the motor-cars provid¬ 
ed for his use, and no charge shall fall on him personally in respect of the 
maintenance thereof. 

6. (1) There shall be paid from time to tim^'to each Governor an 
allowance equal to his actual expenses in renewing the furnishings of his 
official residences, so, however, that the total 'amount paid to each person 
holding the office of Governor of a Province shalKnot exceed the maximum 
specified in the Third Schedule to this order in relation to that Province. 

(2) This paragraph does not apply to acting Governors. 

7. (1) In order that the Governor may be enabled to discharge con¬ 
veniently and v/ilh dignity the duties of his office there shall in each year 
be charged on and paid out of the revenues of each Province— 

(а) for the purposes specified in the Fourth Schedule to this 

order such amounts, not exceeding the maximum amounts 
specified in that Schedule, as the Governor may, subject to 
any general or special orders of the Secretary of State, 
consider to be necessary for that year; 

(б) such further amounts for the maintenance, improvement, 

renewal or replacement of the Governor’s official residences 
and;official railway saloons, river craft, and aircrart, and 
for the provision, if it is thought desirable, of official air¬ 
craft as the Secretary of State may by general or special 
order authorise: 

Provided that— 

(i) the maximum amounts specified in the said Fourth Schedule 
under the sub-heads "military secretary and his establish¬ 
ment” and "bodyguard” may in any year be increased 
by such amount as the Governor may consider necessary 
to defray the leave allowances of any officer provision for 
whose pay is made under those sub-heads respectively; 
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(ii) the maximum amount so specified under the sub-head "main¬ 

tenance and repairs of furnishings of official residences” 
may in any year be increased by the amount or amounts 
not expended in previous years, whether before or after the 
commencement of Part III of the Act, and by such further 
amount not exceeding twenty-five per cent, of the maxi¬ 
mum amount so specified as the Secretary of State may by 
special direction authorise; 

(iii) The maximum contract allowance for any year may be in* 

creased by the amount of any portion of the maximum con¬ 
tract allowances not expended in previous years, whether 
before or after the commencement of Part III of the Act; 

(iv) The Governors of the North-West Frontier Province 
and of Orissa (but not the Governors of other Provinces 
may charge the cost of petrol consumed during tours 
against the grant for tour expenses instead of against the 
contract allowance, 

(2) The Governor shall exercise his individual judgment as respects 
the matters specified in this paragraph, and he shall also exercise his in¬ 
dividual judgment as to the amount to be included in any year in the esti¬ 
mates of expenditure laid before the Provincial Legislature for the 
purpose of giving effect to the provisions of this paragraph. 

8. (1) The leave allowances of Governors shall be at the following 
rates:— 

Governors of Madras, Bengal, Bombay, the United 

Provinces, the Punjab and Bihar . . . 4,000 rupees per month. 

Governors of the Central Provinces and Berar . .3,000 rupees per month. 

Governors of other Provinces. 2,750 rupees per month. 

Provided that the Secretary of State may in any particular case, 
or special reasons to be recorded by him, increase the rate to such amount, 
not exceeding 5,500 rupees per month, as appears to him just. 

(2) Where payment is made in sterling, the rate of exchange taken 
shall be that ruling on the day of payment or on the last day of the month 
in respect of which the payment is made, whichever day first occurs. 

(3) An acting Governor shall not be entitled to any leave allowance. 

9. No customs duties shall be levied in India on the following articles 
if imported or purchased out of bond by Governors on appointment or 
during their tenure of office: 

(a) articles for the personal use, wear or consumption of the 

Governor or any member of his family ; 

(b) Food, drink and tobacco for consumption by members of the 

Governor’s household or by his guests, whether official or 
not: 

(c) Articles for the furnishing of any of the Governor’s official 

residences; 

(rf) Motor-cars provided for the Governor’s use. 

- M.P.A. Hankey. 

FIRST SCHEDULE. 

Official Residences. 

Madras . The Government Houses at Madras, Guindy and Oota- 

, camund. 

Bombay The Government Houses at Bombay, Mahabaleshwar and 

Ganeshkind. 

Bengal The Government Houses at'Calcutta, Dacca, Darjeeling 

and Barackpore. 
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The United Pro¬ 
vinces . The Government Houses at Allahabad, T.ucknow and 

_ Naini Tal. 

The Punjab . . Government House, Lahore, and Barnes Court, Simla. 

Bihar . . . The Government Houses at Patn and Ranchi and the 

Chalet at Netarhat. 

Central i’rovinces 

and Berar . The Government Houses t ^.igpur, Pachmari and 

Jubbulpore. 

Assam . . Government House, Shillong (including Peak Cottage). 

The North-West 

Prontier Province . The Government Houses at Peshawar ana Nathiagali. 
Sind Government House, Karachi. 

Orissa. . Government House, Pori, and the Governmeiil House to 

be built at t!.e New Capital of the Province. 

SECOND schedule. 

Allo\\ances on ApI’OINTMENT. 


1, Equipment and 1 ravelling. 


! 

f Governors 
[ of Madras, 
Bombay and 
Bengal. j 

1 Governor 1 
of the 

1 United 

1 Provinces. 

Governors 
of the 

1 Punjab 1 
1 and Bihar. 

Governors 

of 

other 

I’rovinces. 

If resident in Europe when 1 

^ ! 

£ 

1 £ ; 

£ 

appointed . . . | 

If resident in India or Ceylon j 
when appointed, and not i 
then in the service of the | 

2.000 j 

1 

l.SOO 

1,500 j 
' 1 

1,200 

Crown in India . . . 1 

If resident elsewhere when 
appointed:— 

750 

650 

! 550 

450 

1 

1 

Equipment . . i 

Travelling on appointment 

1,000 

1 

900 

1 750 

1 600 

(see note below) . > 

If in the service of the Crown 
in India when appointed 
(otherwise than as a Gov¬ 

400 1 

(maximum) 

i 

300 

(maxi¬ 

mum) 

300 

(maxi¬ 

mum) 

300 

(maxi¬ 

mum) 

ernor) . 

If tranferred from the Gov¬ 
ernorship of another Pro¬ 
vince ;— 

500 j 

! 

iOO 

300 

200 

Equipment . 

250 

if transferred 
from Madras, 
Bengal or 
Bombay; 

350 

in other cases. 

200 

1 

160 

120 

Travelling on appointment. 

Actual expenses in transporting himselfi his family, 
his personal staff and servants, and his and their 
effects. 


Note. —The allowance for travelling to be allowed to a Governor who is residen 
elsewhere than in Europe, India or Ceylon when he is appointed shall be as decided 
%>y the Secretary of State in each case, subject to the maxima specified above. 
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2. Motor Cars. 

A sum, to be fixed from time to time by the Secretary of State and 
to be payable subject to such conditions as may be determined by him, to- 
be spent in the purchase for the Province of suitable motor-cars for the 
use of the Governor; and the Governor’s actual expenses on freight and 
insurance in transporting those motor-cars to his Province. 

THIRD SCHEDULE 

Maximum Allowances to Governors for Renewal of Furnishings 
OF Official Residences. 

Madras .... 

Bombay .... 

Bengal .... 

The United Provinces . 

The Punjab 

Bihar .... 

The Central Provinces and Berar 
Assam .... 

The North-West Prontier Province 
Orissa .... 

Sind ..... 


14,000' 

23,000 

20.500 

4,000 For each complete 
twelve months which 
. 3,000 have, when the 

Governor assumes 
. 4,500 ^ office, elapsed since 

his pre dccessor 

2,900 assumed office (act¬ 
ing Governors being 
. 1,000 disregarded). 

1,750 

2.500 
1 
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THE GOVERNMENT OF INDIA (FEDERAL 

LEGISLATURE AMENDMENT) ORDER, 1936. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of December, 1936. 

Pkesent : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by subsection (4) of section three hundred and eight of 
the Government of India Act, 1935 (hereinafter in this Order referred to 
as “the Act”), His Majesty in Council is empowered to amend the provi¬ 
sions of the Act relating to the composition of the Federal Legislature: 

And wriKREAS it is expedient to amend Part II of the First Schedule 
to the Act for the purpose of correcting errors in the description of the 
States comprised in Division XVII of the Table of Seats, and in the 
statements of the population of the States comprised in that Division, and 
of the total population of all the Indian States included in the Table. 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three hun¬ 
dred and nine of the Act, and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be 
made in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the powers 
conferred on Him as aforesaid and of all other powers enabling Him in 
that behalf, is pleased by and with the advice of His Privy Council to order, 
and it is hereby ordered, as follows:— 

1. This Order may be cited as “The Government of India (Fede¬ 
ral Legislature Amendment) Order, 1936”. 

2. The following sub-paragraph shall be added at the end of para¬ 
graph twelve of Part II of the First Schedule to the Act:— 

“This paragraph shall have effect as if the State of Khaniadhana 
had been included in the Central India Agency on the first day of January, 
Nineteen hundred and thirty-five.” 

3. The fifth column in the Table of Seats appended to Part II of 
die First Schedule to the Act shall be amended as follows:— 

(o) the population of the States comprised in Division XVII 
shall instead of being stated as “3,032,197” be stated as 
“3,047,129”; 

(&) the total of population of the States in the Table shall 
instead of being stated as “78,981,912” be stated as 
“78,996,844”. 

M. P. A. Hankey. 
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THE GOVERNMENT OF INDIA (FAMILY PENSION 
FUNDS) ORDER. 1936. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of December, 1936. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section two hundred and seventy-three of the Govern- 
of India Act, 1935 (in this Order referred to as “the Act”) His Majesty 
in Council is empowered to provide for the vesting of certain family pen¬ 
sion funds in Commissioners and foi other matters in connection with 
those funds: 

And whereas certain other provisions are made by the said section in 
connection with those funds: 

And whereas by section three hundred and ten of the Act His 
Majesty in Council is empowered, for the purpose of facilitating the 
transition from the provisions of the Government of India Act to the pro¬ 
visions of the Act, to direct that the Act shall, during a specified period, 
have effect subject to adaptations and modifications: 

And whereas difficulties will arise unless certain adaptations and 
modifications are made in the said section two hundred and seventy-three 
in relation to the period before the commencement of Part III of the Act: 

And whereas the Public Trustee has consented to accept the trusts 
created by this order and to become a Commissioner thereunder accord¬ 
ingly : 

And whereas a draft of this order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three hun¬ 
dred and nine of the Act and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an order may be made 
in the terms of this order; 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and of all other powers enabling him in that behalf, is pleased, by 
and with the advice of His Privy Council, to order and it is hereby ordered 
as follows:— 

Short Title. 

1. This order may be cited as “The Government of India (Family 
Pension Funds) Order, 1936.” 

, ,, The Funds. 

2. Not later than the first day of April, nineteen hundred and thirty- 
seven, two funds shall be formed, the first out of the moneys contributed 
arid to be contributed under the Indian. Military Service Family Pension 
Regulations for the purpose of paying pensions payable under those regu¬ 
lations, and the second out of the moneys contributed and to be contribut¬ 
ed under, the Indian Civil Service Family Pension Rules for the purpose 
of paying pensions payable under those rules. 
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3. In this order the expression "the funds” means the Indian Military 
Widows’ and Orphans’ Fund, the Superior Services (India) Family 
Pension Fund, and the two funds directed to be formed by the provisions 
of the last preceding paragraph. 

The Commissioners. 

4. There shall be a body of Commissioners for each of the funds. 

5. Each of the said bodies shall consist of five Commissioners, of 
whom one shall be the Public Trustee and four shall be appointed by the 
Secretary of State. 

The Secretary of State shall so exercise his powers under this sub- 
paragraph as to secure that two of the Commissioners for each fund are 
persons who are, or have been, subscribers to that fund. 

(2) Each of the Commissioners appointed by the Secretary of 
State shall be appointed for a period of four years, and shall be eligible 
for reappointment: 

Provided that— 

(a) in the case of each fund, two of the first four Commissioners 

appointed by the Secretary of State, to be selected by lot, 
shall retire after two years, but shall be eligible for re¬ 
appointment ; 

(b) any Commissioner appointed by the Secretary of Slate may 

at any time, by notice in writing to the Secretary of State, 
resign his office, and the Secretary of State may terminate 
the appointment of any such Commissioner if satisfied that 
that Commissioner is for any reason unfit to perform, or 
unable properly to perform, the duties of his office. 

6. (1) Each body of Commissioners may act notwithstanding any 
vacancy in their number. 

(2) At any meeting of the Commissioners, three shall be a quorum i 
and, in the event of a difference of opinion, the decision of the majority 
of the Commissioners present shall be the decision of the Commissioners. 

(3) Notwithstanding anything in the last preceding sub-paragraph 
the Commissioners may by rules of business provide that a meeting need 
not be held for the discussion and determination of any matter if, after 
consultation in writing the Commissioners are all agreed as to the decision 
to be taken. 

(4) Any instrument shall be deemed to be validly executed by any 
of the said bodies of Commissioners if it is signed or sealed, as the case 
may be, by three or more of the Commissioners, of whom the Public 
Trustee shall be one; and any instrument signed or sealed on behalf of 
the Public Trustee in any manner authorised by the Public Trustee Act, 
1906, and the rules made thereunder shall be deemed for the purposes of 
this sub-paragraph to be signed or sealed, as the case may be, by the Pub¬ 
lic Trustee. 

7. (1) The said bodies of Commissioners shall be known respectively 
as the Commissioners for the Indian Military Widows’ and Orphans' 
Fund, the Commissioners for the Superior Services (India) Family Pen¬ 
sion Fund, the Commissioners for the Indian Military Service Family 
Pension Fund, and the Commissioners for the Indian Civil Service Family 
Pension Fund; and investments may be made and moneys held by them 
in the names respectively assigned to them by this sub-paragraph. 
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(2) Investments so made and moneys so held shall, on any change 
in the membership of the Commissioners, devolve to the Commissioners 
for the time being without transfer or assignment, and any authority or 
direction given by the Commissioners with respect to dividends, interest or 
other moneys accruing to the Commissioners shall remain valid notwith¬ 
standing any change in their membership. 

(3) The production of notification in the London Gazette of the 
appointment of the Commissioners or of any change in the membership of 
the Commissioners shall be sufficient evidence thereof. 

8. (1) There shall be paid to a Commissioner appointed by the Sec¬ 
retary of State out of the fund for which that Commissioner acts such 
remuneration, if any, as may be specified by the Secretary of State at the 
time of his appointment. 

(2) The fees payable to the Public Trustee in respect of any fund 
shall be paid out of that fund, 

9. Any Administrative expenses incurred by any of the said bodies 
of Commissioners shall be paid out of the fund in their hands. 

Vesting of the Funds in the Commissioners. 

10. The balances existing at the end of March, nineteen-hundred 
and thirty-six, in respect of the Indian Military Widows’ and Orphans’ 
Fund and the Superior Services (India) Family Pension Fund, and in 
respect of the moneys theretofore contributed under the Indian Military 
Service Family Pension Regulations and the Indian Civil Service Family 
Pension Rules shall, subject to the provisions of subsection (3) of section 
two hundred and seventy-three of the Act, be transferred to the appropriate 
Commissioners before the end of March, nineteen hundred and thirty- 
nine by such instalments, and with such interest, as the Secretary of State 
may determine. Any question as to the amount to be transferred under 
this paragraph to any body of Commissioners shall be decided by the 
Secretary of State. 

11. Any sums paid under the last preceding paragraph before the 
commencement of Part III of the Act shall be paid out of the revenues 
of India, any sums paid thereunder after the commencement of Part III 
of the Act but before the establishment of the Federation shall be paid 
out of the revenues of the Governor-General in Council, and any sums paid 
thereunder after the establishment of the Federation shall be paid out of 
the revenues of the Federation. 

12. The Commissioners shall invest so much of the funds res¬ 
pectively in their hands as is available for investment in such securities as 
they think fit, being either— 

(o) securities in which a trustee may invest trust moneys under 
the powers of section one of the Trustee Act, 1925, as 
extended by any subsequent enactment; or 

(b) the stocks, funds, bonds, mortgages, debentures or securities 

of any public body incorporated in the United Kingdom 
by or under any Act of Parliament or of the Parliament 
of Northern Ireland; or 

(c) the bonds, mortgages, debentures, debenture or rent-charge 

stock of any railway, gas, electric light or power company 
in the United Kingdom; or 

(d) the preference stock or shares of any such gas, electric 

light or power company which has paid a dividend on its 
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ordinary stock or shares at a rate of not less than three 
per cent, during each of the five years immediately prece¬ 
ding the date of the investment, 

and may, as and when they think fit, realise, convert or otherwise deal 
with any such securities: 

Provided that— 

(i) the proviso to subsection (1) of section two of the Trustee 

Act, 1925 which restricts the purchase by trustees of 
securities standing at a premium) shall not apply to the 
Commissioners; 

(ii) the Commissioners shall not invest in real securities in the 

Irish Free State, or in the stock of the Hank of Ireland. 

13. Any interest, dividends or other sums received by the Commis¬ 
sioners of any of the funds in respect of any such securities shall form 
part of that fund. 

Functions of Secretary of State. 

14. (1) The funds shall in all other respects be administered by the 
the Secretary of State, and all pensions payable out of any of the funds 
shall be paid by, or by authority of, the Secretary of State, and all contri¬ 
butions to any of the funds received by any person shall be accounted for 
to the Secretary of Slate. 

(2) For the avoidance of doubt, it is hereby declared that the 
requirement of this paragraph that the funds shall be administered by the 
Secretary of State does not exempt the proper officers in India, Burma, 
Aden or elsewhere from the duty of collecting and accounting for the 
contributions, and paying the pensions, in the cases and classes of case in 
which contributions and pensions have heretofore been so collected 
and paid. 

15. The Commissioners shall, as and when requested by the 
Secretary of State, pay to him out of the funds for which they are res¬ 
pectively responsible such sums as he may certify to be requii’ed by him for 
the purposes of the fund in question. 

16. The Secretary of State shall pay over to the appropriate 
Commissioners all contributions to any of the funds made after the end of 
March, nineteen hundred and thirty-six; 

Provided that nothing in this paragraph shall be construed as 
preventing the application by, or by authority of, the Secretary of State, 
and with the consent of the Commissioners, of a part of any such contri¬ 
butions for the purpose of meeting obligations falling to be met out of 
fund. 

17. Notwithstanding anything in Part X of the Act or in the regula¬ 
tions or rules relating to any of the funds, the Secretary of State may, 
having obtained from an actuary a report on any of the funds, make such 
alterations in any pensions payable out of that fund as may appear to 
him after consideration of the report to be reasonably necesssary in 
consequence of the transfer of that fund effected under this Order, 
including alterations in pensions granted (whether temporarily or not) 
before the making of the alteration. 

The powers conferred on the Secretary of State by this para¬ 
graph shall be in addition to, and not in derogation of, any powers 
otherwise conferred on him by the said regulations and rules. 

18. The fees of an actuary appointed at any time with the approval 
of the Secretary of State to make a report to the subscribers to, or 
beneficiaries under, any fund with respect to the position of that fund 
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may to such extent as the Secretary of State deems proper be paid out 
of that fund. 

Objection to Transfer. 

19. At any time before the end of March 1937, or before the 
expiration of such longer period as may in special circumstances be al¬ 
lowed by the Secretary of State in any particular case or class of cases, 
any of the existing subscribers or beneficiaries may make a written 
objection to the Secretary of State to the vesting of the fund in which he 
is interested in the Commissioners. 

20. In the case of any existing beneficiary who has not attained the 
age of twenty-one years or is of unsound mind, objection may be made as 
aforesaid on his behalf by his parent or guardian, or, as the case may be, 
by any person who satisfies the Secretary of State that he has by law 
authority to receive on behalf of the beneficiary any pension payable to 
him out of the fund : 

Provided that where under section three hundred and thirt>-five of 
the Lunacy Act, 1890, or any corresponding enactment in force outside 
England payments from the Fund are being made to an institution 
or person having the care of the beneficiary, then, if the Secretary of State 
is satisfied that there is no person who would apart from this proviso be 
entitled to make objection on behalf of the beneficiary, objection may be 
made as aforesaid on behalf of the beneficiary by any person who satisfies 
the Secretary of State that he contributes towards the expense of main¬ 
taining the beneficiary. 

21. In the case of any existing subscriber who is of unsound mind, 
objection may be made as aforesaid on his behalf by any person who 
satisfies the Secretary of State that he has by law authority to make such 
an objection on behalf of that subscriber or that he has by law authority to 
receive on behalf of the subscriber any pension payable to him out of the 
revenues of India. 

Provided that where under section three hundred and thirty-five of 
the Lunacy Act, 1890, or any corresponding enactment in force outside 
England payments arc being made from the revenues of India to an 
institution or person having the care of the subscriber, then, if the 
Secretary of State is satisfied that there is no person who would apart 
from this proviso be entitled to make objection on behalf of the subscri¬ 
ber objection may be made as aforesaid on behalf of the subscriber by 
his wife, or, if he has no wife, by, or as the case may be, by the guardian 
of any child of the subscriber who may become entitled to a pension from 
the Fund, (so, however, that no objection shall be made by, or by the 
guardian of, any such child without the consent of, or, as the case may 
be, of the guardians of, the other children who may become entitled to 
pensions from the Fund). 

22. Where any objection is duly made as aforesaid, subsection (3) of 
section two hundred and seventy-three of the Act shall have effect as from 
the first day of April, nineteen hundred and thirty-six, in relation to the 
interest of the person by whom or on whose behalf the objection is made, 
and any necessary adjustments shall be made as respects payments made 
by, to or in connection with, that person on or after that date. 

Temporary Adaptations and Modifications of Section 273. 

23. As respects the period preceding the commencement of Part III 
of the Act, section two hundred and seventy-three of the Act shall have 
effect subject to the following adaptations and modifications:— 
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(o) for the words"the Secretary of State,"where they first occur 
in subsection (1), there shall be substituted the words “the 
Secretary of State in Council" ; 

(6) any reference in subsection (2) or subsection (3) to the 
Governor-General shall be construed as a reference to the 
Secretary of State in Council; 

(<r) the reference in paragraph (o)of subsection (3) to the reven¬ 
ues of the Federation shall be construed as a reference to 
the revenues of India; 

(</) the reference in paragraph (t) of subsection (3) to the 
Secretary of State shall be construed as a reference to the 
Secretary of State in Council. 

Miscellaneous. 

24. This Order shall come into force on the date of the making 
thereof. 

25. The date as from which, under subsection (1) of section two 
hundred and seventy-three of the Act, pensions payable under the Indian 
Military Service Family Pension Regulations and the Indian Civil Service 
Family Pension Rules (being the pensions not heretofore payable out of 
any specific fund) are, subject to the provisions of subsection (3) of that 
section, to be payable out of the appropriate fund to be formed for the 
purposes of this Order and vested in Commissioners, shall be the date of 
the payment of the last instalment payable under paragraph ten of this 
Order; but the appropriate fund shall be debited with any payments of any 
such pension made before that date and after the end of March, nineteen 
hundred and thirty-six. 

26. Anything to be done by or to the Secretary of State under this 
'Order shall, until the commencement of Part III of the Act be done by or 
to the Secretary of State in Council. 

Interpretation. 

27. The Interpretation Act, 1889, shall apply for the interpretation 
of this Order as it applies for the interpretation of an Act of Parliament, 
and subsection (6) of section two hundred and seventy-three of the Act 
shall apply with respect to this Order as it applies with respect to that 
section. 

28. Ill this Order, except so far as the context otherwise requires, the 
expression "contributions” in relation to any of the funds includes refer¬ 
ences to any donation or fine payable under the rules or regulations relating 
to that fund, and references to subscribers or contributions to the funds 
include, in relation to the two funds directed to be formed by this Order, 
subscribers and contributions under the Indian Military Service Family 
Pension Regulations or, as the case may be, the Indian Civil Service Family 
Pension Rules. 

29. References in this Order to the Secretary of State shall, as 
respects the period subsequent to the commencement of Part III of the 
Act, be construed as references to the Secretary of State acting with the 
concurrence of his advisers in accordance with the provisions of section 
two hundred and sixty-one of the Act. 


M. P. A. Hankey. 
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THE GOVERNMENT OF INDIA (DEFENCE APPOINT¬ 
MENTS) ORDER, 1936. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of December, 1936. 

Present: 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section two hundred and thirty-three of the Govern¬ 
ment of India Act, 1935, His Majesty in Council is empowered to require 
that appointments to such offices connected with defence as he may specify 
shall be made by him or in such manner as he may direct: 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of subsection (1) of section three hun¬ 
dred and nine of the said Act and an Address has been presented to His 
Majesty by both Plouses of Parliament praying that an Order may be made 
in the terms of this Order: 

NOW, THEREF’ORE, His Majesty, in the exercise of the said power 
and of all other powers enabling him in that behalf, is pleased, by and with 
the advice of His Privy Council, to order, and it is hereby ordered, as 
follows:— 

1, This Order may be cited as “ The Government of India 
(Defence Appointments) Order, 1936.” 

2. Appointments to the following offices shall be made by His 
Majesty:— 

Royal Indian Navy. 

Flag Officer Commanding. 

. Irmy : 

General Officers Commanding-in-Chief, Commands. 

Chief of the General Staff. 

Adjutant-General. 

Quartermaster- General. 

Master-General of the Ordnance. 

Officers Commanding Districts. 


M. P. A. Hankey. 
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INDIA AND Bt/RMA (EXISTING LAWS) ACT, 1937. 

CHAPTER 9. 

An Act to explain and amend sections two hundred and ninety-two and Hoo' 
hundred and ninety-three of the Government of India Act, 1935, and 
sections one hundred and forty eight and one hundred and forty-nine 
of the Government of Burma Act, 1935. 

[18th February, 1937. 

Be it enacted by the King's Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons^ 
in this present Parliament assembled, and by the authority of the same, 
as follows;— 

1. (1) For the purposes of sections two hundred and ninety-two and 
two hundred and ninety-three of the Govern- 

tio^SlMraiS>?¥• «'>■'!' for the 

in India and Burma. 26 Geo. existing laws of British India to continue in 
5. & 1 Edw. 8. c. 2. force therein after the date of the commence¬ 

ment of Part III of the said Act, subject to the 
power of His Majesty in Council to make such adaptations and modifica¬ 
tions in any such law as appear to His Majesty to be necessary or expedi¬ 
ent for bringing the provisions of that law into accord with the provi¬ 
sions of the said Act,— 

(i) a law passed or made before the said date by a Legislature 

or other competent Authority in British India, and not 
previously repealed, is, for the removal of doubts, hereby 
declared to be a law in force immediately before that date, 
notwithstanding that it, or parts of it, may not then be in. 
operation, either at all or in particular areas; 

(ii) any such law which immediately before the said date has 

extra-territorial effect as well as effect in British India 
shall, subject to any such adaptations and modifications as 
aforesaid, continue to have extra-territorial effect; 

(iii) the power of His Majesty in Council to make in an exist¬ 

ing Indian law such adaptations and modifications as afore¬ 
said shall be deemed to include power to declare any such 
law, or any part thereof, to be repealed, if it appears to 
His Majesty in Council that its continuance is unnecessary 
or inexpedient in view of the provisions of the said Act ; 

(iv) nothing in the said sections shall be construed as continuing 

any temporary Act in force beyond the date fixed for its 
expiration. 

(2) Paragraphs (i) to (iv) of the preceding subsection shall apply 
26 Geo 5 & 1 Edw 8 c 3 relation to sections one hundred and 

forty-eight and one hundred and forty-nine of 
the Grovernment of Burma Act, 19d5 (being the sections of that Act corres¬ 
ponding to the said sections two hundred and ninety-two and two hundred 
and ninety-three), with the following adaptations— 

(o) references to British India and to an Indian law shall be 
construed respectively as references to Burma and to a 
Burma law; 

(b) for the words “in view of the provisions of the said Act” 
there shall be substituted the words “in view of the 
separation of India and Burma." 

Short title. ?; This Act may be cited as “The India 

AND Burma (Existing Laws) Act, 1937.” 
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India and burma. 

THE INDIAN (FOREIGN JURISDICTION) ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of March, 1937, 

Present : 

Whereas by the proviso to sub-section (1) of section two of the 
Government of India Act, lS'35,(o) it is provided that any powers connec¬ 
ted with the exercise of the functions of the Crown in its relations with 
Indian States shall, in India, if not exercised by His Majesty, be exercised 
only by, or by persons acting under the authority of, His Majesty’s 
Representative for the exercise of those functions of the Crown: 

And whereas provision is made by the .'aid Act and the Government 
of Buima Act, l93S,(t), as to the authorities which aie respectively to 
exercise on behalf of His Majesty the rights, authority and jurisdiction of 
His Majesty in, and in relation to, the tribal areas in India, and in and in 
relation to, aieas in Burma which are not part of the territories of His 
Majesty: 

And whereas it is accordingly expedient to amend the Indian 
(Foreign Jurisdiction) Order in Council, lS02,(<r) (in this Order refer¬ 
red to as “the principal Order”) : 

NOW, THEREFORE, His Majesty, by virtue and in exercise of the 
powers by the Foreign Jurisdiction Act, lb90,(rf) or otherwise in His 
Majesty vested, is pleased by and with the advice of His Privy Council to 
order, and it is hereby ordered as follows:— 

1. This Order may be cited as “The Indian (Foreign Jurisdic¬ 
tion) Order in Council, 1937*’. 

2. (i) As from the commencement of Part III of the Government 
of India Act, 1935, the powers conferred by the principal Order on the 
Governor-General in Council shall, so far as they are connected with the 
exercise of the functions of the Crown in its relations with Indian States, 
be powers of His Majesty’s Representative for the exercise of those 
functions of the Crown, and he may delegate those powers to such extent 
and in such manner as he thinks fit. 

(ii) The person appointed to be His Majesty’s Fepre.sentative for 
the exercise ot those functions of the Crown may, before the commence¬ 
ment of Part 111 of the said Act, make any rules, orders, delegations and 
appointments and issue any other instruments which he would have power 
to make or issue after the commencement of Part III of the said Act, but 
no such rule, order, delegation or appointment shall come into foice until 
the commencement of Part HI of the said Act. 


(o) 26 Geo. 5 & 1 Edw. S. C 2. 

(6) 26 Geo, 5 & 1 Edw. S. C 3. 

(c) S. R. & 0.1902 (No. 466) p. 174. 
(rf) 53 & 54 Viet. C. 37. 




cclx Orders in Council 

(iii) Orders and other instruments made and executed in the name 
of the Crown Representative shall be authenticated in such manner as may 
be specified in the Rules to be made by him and the validity of an Order 
or Instrument which is so authenticated shall not be called in question on 
the ground that it is not an Order or Instrument made by the Crown 
Representative. 

3. As from the commencement of Part III of the said Act and the 
Government of Burma Act, 1935, the principal Order shall cease to have 
effect as respects the tribal areas in India and any areas in Burma, with¬ 
out prejudice, however, to the validity of anything previously done 
thereunder: 

Provided that any rules, orders, delegations, appointments or other 
instruments made or issued under the said Order shall continue in force, 
except so far as revoked or varied by the authority competent for the pur¬ 
pose under the Government of India Act, 1935, or the Government of 
Burma Act, 1935 as the case may be. 

4. Save as aforesaid, the powers conferred by the principal Order on 
the Governor-General in Council shall continue to be exercisable on behalf 
of His Majesty by the Governor-General in Council until the establishment 
of the Federation of India and shall thereupon become exercisable on 
behalf of His Majesty by the Governor-General of India, 

5. The Interpretation Act, 1889,(o), shall apply to the construction 
of this Order. 


(a) 52 & 23 Viet. C. 63. 
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THE INDIA AND BURMA (BURMA MONETARY ARRANGE¬ 
MENTS) ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACJ'.. 

The 18th day of March. 1937. 

Pkesent: 

THE KING'S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section onc-hundred and fifty-eight of the Government 
of India Act, 1935, (in this order referred to as “the India Act") His 
Majesty in Council is empowered to make such provision as may appear 
to him to be necessary or proper for defining and regulating the relations 
between the monetary systems of India and Burma and for purposes 
connected with or ancillary to those purposes, and in particular, but 
without prejudice to the generality of that section, such provision as may 
appear to him to be necessary or proper for the purpose of giving effect to 
any arrangements with respect to the said matters made before the com¬ 
mencement of Part III of the India Act with the approval of the Secretary 
of State by the Governor of Burma in Council with the Governor-General 
in Council: 

And whereas by section one hundred and thirty-seven of the Gov¬ 
ernment of Burma Act, 1935, (in this order referred to as “the Burma 
Act") His Majesty in Council is empowered to make such provision with 
respect to the monetary system of Burma and matters connected therewith 
or ancillary thereto.as he thinks fit, and.in particular, but without prejudice 
to the generality of that section, such provision as may appear to him to 
be necessary or proper for the purpose of giving effect to any arrange¬ 
ments with respect to the said matters made before the commencement 
of the Burma Act with the approval of the Secretary of State by the 
Governor of Burma in Council: 

And whereas certain arrangements have been made with the appro¬ 
val of the Secretary of State between the Governor-General in Council and 
the Governor of Burma in Council with respect to the relations between 
the monetary systems of India and Burma after the separation of Burma 
from India: 

And whereas by section two hundred and ninety-three of the India 
Act His Majesty in Council is empowered to provide that any law in force 
in British India shall, until repealed or amended by a competent Legisla¬ 
ture or other competent authority, have effect subject to such adaptations 
and modifications as appear to His Majesty to be necessary or expedient 
for bringing the provisions of that law into accordance with the provisions 
of the India Act: 

And whereas by section one hundred and forty-nine of the Burma 
Act His Majesty in Council is empowered to provide that any law in force 
in Burma shall, until repealed or amended by the Legislature or other 
competent authority, have effect subject to such adaptations and modifi¬ 
cations as appear to His Majesty to be consequential on the separation of 
India and Burma: 
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And whereas a draft of this order has been laid before Parliament in 
accordance with the provisions of subsection (1) of section three hundred 
and nine of the India Act and subsection (1) of section one hundred and 
fifty-seven of the Burma Act, and an address has been presented to His 
Majesty by both Houses of Parliament praying that an order may be made 
in the terms of this order: 

NOW, THEREFORE, His Majesty, in the exercise of the powers 
conferred on him as aforesaid and of all other powers enabling him in 
that behalf, is pleased by and with the advice of His Privy Council to 
order, and it is hereby ordered, as follows:— 

PART I. 

Introductory. 

1. This order may be cited as “The India and Burma (Burma 
Monetary Arrangements) Order, 1937”. 

2. In this order, unless the context otherwise requires,— 

"the Bank” means the Reserve Bank of India; 

“the Governor-General” means the Governor-General of India; 

“India rupee coin” means silver rupees which are for the time 
being legal tender in British India; 

“India subsidiary coin” means coin of a lower denomination than 
one rupee which is for the time being legal tender in 
British India; 

“India notes” means currency notes of the Government of India 
and bank notes of the Bank, other than Burma notes; 

“Burma notes” means the Burma bank notes and the overprinted 
currency notes of the Government of India, for the issue of 
which by the Bank provision is made in Part II of this 
order; 

“the Reserve Bank Act” means the Reserve Bank of India Act, 
1934; 

"separation” means the separation of India and Burma; 

“legal tender”, in relation to a note, means legal tender in payment 
or on account for the amount expressed therein; 
and other expressions have the same meaning as in the Reserve Bank 
Act. 

3. The Interpretation Act, 1889, applies for the interpretation of this 
order as it applies for the interpretation of an Act of Parliament. 

4. Unless the context otherwise requires, any reference in this order 
to, or to any provisions of, the Reserve Bank Act shall be construed as a 
reference to that Act or those provisions as for the time being in force in 
India, and any reference in this order to, or to any provisions of, any other 
Act shall be construed as a reference to that Act or those provisions as for 
the time being in force in India or as for the time being in force in Burma, 
as the context and the circumstances may require; and if any such Act or 
provisions have been repealed and re-enacted, either with or without 
modifications, any reference thereto in this order shall be construed as a 
reference to the re-enacted Act or provisions as in force as aforesaid. 

5. (1) This order shall come into force on separation. 

(2) As respects the period between separation and the establishment 
of the Federation of India, references in this,order to the Governor-Gene¬ 
ral shall be deemed to be references to the Governor-General in Council. 
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PART II. 

Provisions to have effect as part of the Law of Burma. 


General. 

1 The provisions of this Part of this order shall have effect as part 
of the law of Burma. 

2. The Bank shall manage the currency of Burma and continue to 
carry on the business of banking in Burma, subject to the provisions of 
this Part of this order. 

3. (1) Until the Governor of Burma otherwise determines, the 
standard monetary unit of Burma shall be the Indian rupee. 

(2) If the standard monetary unit of Burma ceases to be the 
Indian rupee, any provisions of this Part of this order which refer to 
values stated in terms of rupees shall have effect subject to such conse¬ 
quential adaptations as may be prescribed by Act of the Legislature. 

Provisions as to Government money, etc. 

4. (1) The Bank shall accept moneys for account of the Government 
of Burma, make payments up to the amount standing to the credit of its 
account, carry out its exchange, remittance and other banking opera¬ 
tions, including the management of the Public Debt, and generally afford 
to it similar facilities to those which the Bank affords to the Governor- 
General. 

(2) The Government of Burma shall entrust the Bank with all its 
money, remittance, exchange and banking transactions in Burma and in 
particular shall deposit all its cash balances with the Bank free of interest; 

Provided that nothing in this sub-paragraph shall prevent the Gov¬ 
ernment of Burma from carrying on money transactions at places where 
the Bank has no branch or agency and from holding at those places such 
balances as it may require. 

(3) The Government of Burma shall entrust the Bank with the 
management of the Public Debt of Burma and with the issue of any new 
loans. 

(4) The conditions on which the Bank shall perform the functions 
mentioned in this paragraph shall be the same as those regulating similar 
transactions between the Governor-General and the Bank, subject, how¬ 
ever, to such adaptations and modifications as may be agreed upon between 
the Government of Burma and the Bank or as may, in default of agree¬ 
ment, be prescribed by the Governor of Burma. 

Particulars of any such adaptations or modifications shall be laid as 
soon as may be before both Chambers of the Legislature. 

(5) The provisions of this paragraph apply with any necessary 
modifications in relation to the Federal Fund of the Federated Shan 
States: 

Provided that the adaptations and modifications to be agreed o 
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before either Chamber of the Legislature'. 

5. The Bank shall not refuse to accept the moneys, and undertake the 
functions, which the Railway Board is by the Burma Act required to 
entrust to it. 
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Bank and Currency Notes. 

6. (1) The Bank shall as soon as may be after separation issue bank 
notes of distinctive design, to be known as “Burma bank notes”. 

(2) Burma bank notes shall be expressed in terms of the standard 
monetary unit of Burma and shall be of such denominational values as 
the Governor of Burma may determine after consultation with the Central 
Board. 

(3) The design, form and material of Burma bank notes shall be 
such as may be prescribed by the Governor of Burma after consultation 
with the Central Board. 

(4) During the period of twelve months immediately following 
separation the Bank may, in lieu of issuing Burma bank notes, or Burma 
bank notes of any particular denomination, issue currency notes of the 
Government of India overprinted with the words “Legal tender in Burma 
only”: 

Provided that the said period may from time to time be extended, 
cither generally or in relation to notes of particular denominations, by the 
Governor of Burma after consultation with the Central Board. 

7. (1) Burma notes shall be legal tender in Burma: 

Provided that on the recommendation of the Central Board the 
Governor of Burma may by notification in the Gazette of Burma declare 
that with effect from such date as may be specified in the notification any 
series of Burma notes of any denomination shall cease to be legal tender 
save at an office or the Bank. 

(2) India notes shall continue to be legal lender in Burma for such 
period or periods, not being less than two years from separation, as the 
Governor of Burma may determine, or for such shorter period or periods 
as may be agreed between the Governor of Burma and the Bank, and 
thereafter such notes shall continue to be accepted at par at such places 
and for such further period or periods as may be determined by the Gov¬ 
ernor of Burma after consultation with the Bank: 

Provided that India notes which have ceased in India to be legal' 
tender save at an office or agency of the Bank shall not in Burma be legal 
tender save at an office or agency of the Bank. 

(3) The Bank shall not re-issue Burma notes which are torn,, 
defaced or excessively soiled. 

8. (1) Notwithstanding anything contained in any enactment or rule 
of law to the contrary, no person shall of right be entitled to recover from 
the Bank or the Government of Burma the value of any lost, stolen, muti¬ 
lated or imperfect India note or Burma note. 

(2) The Bank may with the previous sanction of the Governor of 
Burma prescribe the circumstances in which, and the conditions and limi¬ 
tations subject to which, the value of lost, stolen, mutilated or imperfect 
Burma notes may be refunded as of grace and the rules made under this 
sub-paragraph shall be laid on the table of both Houses of the Legislature. 

(3) The value of lost, stolen, mutilated or imperfect India notes 
may be refunded as of grace in Burma in the circumstances and subject 
to the conditions and limitation prescribed for the time being in that be¬ 
half as respects British India under section twenty-eight of the Reserve 
Bank Act. 

9. (1) The Bank shall have the sole right to issue bank notes in 
Burma and the Government of Burma shall not issue any currency notes. 
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(2) No person in Burma other than the Bank shall draw, accept, 
make or issue any bill of exchange, hundi, promissory note or engagement 
for the payment of money payable to bearer on demand, or borrow, owe or 
take up any sum or sums of money, on the bills, hundis, or notes payable 
to bearer on demand of any such person: 

Provided that cheques or drafts, including hundis, payable to bearer 
on demand or otherwise may be drawn on a person’s account with a 
banker, shroff, or agent. 

(3) Any person contravening the provisions of the last preceding 
sub-paragraph shall be punishable with fine which may extend to the 
amount of the bill, hundi, note or engagement in respect whereof the offence 
is committed; but no prosecution under this sub-paragraph shall be institut¬ 
ed except on complaint made by the Bank. 

Coinage. 

10. (1) India rupee coin and India subsidiary coin shall continue to 
be legal tender in Burma to the like extent and subject to the same condi¬ 
tions as immediately before separation for such period or periods, not 
expiring, in the case of any class of coins, sooner than two years from the 
introduction of corresponding Burma coins, as the Governor of Burma 
may determine, or for such shorter period or periods as may be agreed 
between the Governor of Burma and the Bank, and thereafter shall 
continue to be accepted at par at such places and for such further period 
or periods as may be specified by the Governor of Burma after consultation 
with the Bank: 

Provided that India rupee coin shall not cease to be legal tender in 
Burma has aforesaid .so long as under the provisions of this Part of this 
Order the Bank is bound to issue such coin on demand in Burma in ex¬ 
change for legal tender notes. 

(2) No Burma coins shall be issued except in pursuance of an Act 
of the Legislature, and so long as under the provisions of this Part of this 
Order the Bank is bound to issue India rupee coin on demand in Burma 
in exchange for legal tender notes, no Burma coins shall be i.ssued of the 
same value as, or of greater value than, the India rupee. 

(3) Any Burma coins issued shall on demand be supplied by the 
Governor of Burma to the Bank against payment of their nominal value 
in such quantities as will, in the opinion of the Bank, be required for cir¬ 
culation in Burma, and ‘the Governor of Burma shall not put any coins 
into circulation in Burma except through the Bank in pursuance of a 
demand made under this sub-paragraph. 

The Bank may deliver to the Governor of Burma any Burma coins 
which will not in its opinion be required for circulation in Burma against 
payment of their nominal value, and no Burma coins shall be disposed of 
by the Bank otherwise than for the purposes of circulation or by delivery 
to the Governor of Burma under this sub-paragraph. 

(4) It shall be the duty of the Governor of Burma to send as soon 
as may be to the Governor-General notice of any proposal to introduce 
any Burma coins. 

11. (1) Until the Governor of Burma otherwise determines, the 
Bank shall on demand issue India rupee coin in exchange for legal tender 
notes. 

(2) The Bank shall on demand issue legal tender notes in exchange 
for legal tender coins. 

(3) The Bank shall in exchange for legal tender notes of five rupees 
or upwards supply legal tender notes of lower value or legal tender coins in 
such quantities as may in the opinion of the Bank be required for circulation. 

Z-8 
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(4) If the Governor-General or, as the case may be, the Governor 
of Burma, at any time fails to supply coins to the Bank, the Bank shall be 
released from its obligations under this paragraph to supply such coins to 
the public. 

13. Gold coins, coined at His Majesty's Royal Mint in England or at 
any mints established in pursuance of a proclamation of His Majesty as a 
branch of His Majesty’s Royal Mint, shall not be legal tender in Burma, 
but such coins shall be received by the Bank at its offices, branches and 
agencies in Burma at the bullion value of such coins calculated at the rate 
of 8*47512 grains troy of fine gold per rupee. 

13. The Indian Coinage Act, 1906, shall, until other provision is made 
by Act of the Legislature, have effect in Burma subject to the adaptations 
and modifications specified in Part I of the First Schedule to this Order 
and the enactments specified in Part II of that Scliedulc shall cease to have 
effect as part of the law of Burma: 

Provided that nothing in this paragraph shall be construed as affect¬ 
ing the operation of any provision of this Part of this Order relating to 
the extent to which and the conditions subject to which India coins arc to 
be legal tender in Burma. 

Duties of Bank as to Exchange. 

14. (1) The Bank shall sell to any person who makes a demand in 
that behalf at its office in Rangoon, and pays the purchase price in legal 
tender currency, sterling for immediate delivery in London at a rate not 
below one shilling and five pence and forty-nine sixty-fourths of a penny 
for a rupee: 

Provided that no person shall be entitled to demand to buy an 
amount of sterling less than ten thousand pounds. 

(2) The Bank shall buy from any person who makes a demand in 
that behalf at its office in Rangoon sterling for immediate delivery in 
London at a rate not higher than one shilling and six pence and three 
sixteenths of a penny for a rupee; 

Provided that— 

(a) no person shall be entitled to demand to sell an amount of 
sterling less than ten thousand pounds; 

(&) no person shall be entitled to receive payment unless the 
Bank is satisfied that payment of the sterling has been 
made in London. 

(3) The Bank shall provide any person who makes a demand in 
that behalf with remittance between its office in Rangoon and such office 
or offices in India as may be prescribed by the Central Board, in such 
amounts, at such fixed rate of exchange and subject only to such rate or 
rates of commission, as may be approved by the Governor-General and 
the Governor of Burma: 

Provided that so long as the Bank is bound under this Part of this 
Order to issue on demand India rupee coin in exchange for legal tender 
notes, the rate of exchange shall be par. 

Control of Scheduled Banks, etc. 

15. (1) Every Burma scheduled bank as defined in this paragraph 
shall maintain with the Bank a balance, the amount of which shall not at 
the close of business on any day be less than five per cent, of the 
dem and liabilities, and two per cent, of the time liabilities, of that bank 
in Burma as shown in the latest return made under sub-paragraph (2) 
of this paragraph. 
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For the purposes of this paragraph to liabilities of a Burma sche¬ 
duled bank do not include its paid-up capital or reserves or any credit 
balance in its profit and loss account or the amount of any loan taken by 
it from the Bank. 

(2) Every Burma scheduled bank shall send to the Bank a return 
signed by two responsilde officers of the scheduled bank showing— 

(o) the amounts of its demand and time liabilities respectively 

in Burma, 

(b) the total amount held in Burma in India notes and Burma 

notes respectively, 

(c) the amounts held in Burma in India rupee coin, India sub¬ 

sidiary coin and Burma coin respectively, 

(d) the amounts of advances made and of bills discounted in 

Burma respectively, and 

(e) the balance held at the Bank, 

at the close of business on each Friday, or where a Friday is a public 
holiday under the Negotiable Instruments Act, 1881, at the close of busi¬ 
ness on the preceding working day, and the return shall be sent not later 
than two working days after the date to which it relates: 

Provided that where the Bank is satisfied that the furnishing of a 
weekly return under this sub-paragraph is impracticable in the case of 
any Burma scheduled bank by reason of the geographical position of that 
bank and its branches, the Bank may require that bank to furnish, in lieu 
of a weekly return, a monthly return to be dispatched not later than 
fourteen days after the end of the month to which it relates, giving the 
details specified in this sub-paragraph in respect of that bank at the 
close of business for the month. 

(3) If at the close of business on any day before the day fixed for 
the next return the balance held at the Bank by any Burma scheduled 
bank is below the minimum prescribed in sub-paragraph (1) of this para¬ 
graph, that bank shall be liable to pay to the Bank in respect of each 
such day penal interest at the rate of three per cent, above the bank rate 
on the amount by which the balance with the Bank falls short of the pre¬ 
scribed minimum, and if on the day fixed for the next return the balance 
is still below the prescribed minimum as disclosed by this return, the rate 
of penal interest shall be increased to a rate five per cent, above the bank 
rate, in respect of that day and each subsequent day on which the balance 
held at the Bank at the close of business on that day is below the 
prescribed minimum. 

fd) Any Burma scheduled bank failing to comply with the provi¬ 
sions of sub-paragraph (2) of this paragraph shall be liable to pay to the 
Bank a penalty of one hundred rupees for each day during which the 
failure continues. 

(5) The penalties imposed by sub-paragraphs (3) and (4) of this 
paragraph shall be payable on demand made by the Bank and, in the 
event of a refusal by the defaulting bank to pay on such a demand, may 
be levied by a direction of the High Court; but such a direction shall be 
given only upon application made in that behalf to the Court by the Bank 
with the previous sanction of the Governor of Burma. 

(6) In this paragraph "Burma scheduled bank" means a bank for 
the tiihe bdng included in the Second Schedule to this Order; and the 
Governor of Burma shall, by notification in the Gazette of Burma, direct 
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the inclusion in the said Schedule of any bank not already included therein 
which carries on the business of banking in Burma, and which— 

(a) has a paid-up capital and reserves of an aggregate value of 

not less than five lakhs of rupees, and 

(b) is a company as defined by section two of the Indian Com¬ 

panies Act, 1913, or a corporation or a company incorpora¬ 
ted by or under any law in force in any place outside 
Burma. 

and shall by a like notification direct the exclusion from the said Sched¬ 
ule of any Burma scheduled bank, the aggregate value of whose paid- 
up capital and reserves becomes at any time less than five lakhs of rupees, 
or which goes into liquidation or otherwise ceases to carry on banking 
business; 

Provided that no bank shall be included in the said Schedule if it is 
a scheduled bank within the meaning of the Reserve Bank Act. 

(7) The Governor of Burma may at any time by notification in 
the Gazette of Burma amend the Second Schedule to this Order for the 
purpose of correcting any misdescription of any bank. 

16. (1) The Bank may require any Burma co-operative bank with 
which it has transactions under section seventeen of the Reserve Bank 
Act to furnish such returns as are referred to in sub-paragraph (2) of 
the last preceding paragraph, and while such a requirement is in force the 
provisions of sub-paragraphs (4) and (5) of that paragraph shall apply 
so far as may be to that co-operative bank as if it were a Burma scheduled 
bank. 

(2) In this Part of this Order "Burma co-operative bank" means— 

(o) the principal society in Burma which is registered or deemed 
to be registered under the Co-operative Societies Act, 1912, 
and of which the primary object is the financing of the 
other societies in Burma which are or are deemed to be so 
registered; 

(b) any other central co-operative society declared for the time 
being by the Governor of Burma to be a Burma co¬ 
operative bank for the purposes of this Part of this 
Order. 

Miscellaneous. 

17. ( 1) The Bank shall not be liable for the payment of any stamp 
duty m Burma in respect of Burma notes or India notes. 

(2) The Bank shall not be liable to pay Burman income-tax or 
super-tax on any of its income, profits or gains; 

f t- r nothing in this sub-paragraph shall affect the 

liability of any shareholder in respect of Burman income-tax or super-tax. 

(3) For the purposes of any provisions of the Indian Income- 
tax Act, 1922, as in force in Burma, which relate to the levy and refund 
of income-tax, any dividends paid under section forty-seven of the 
Reserve Bank Act shall be deemed to be "interest on securities". 

1®- (1) The Reserve Bank Act shall cease to be part of the law 
of Burma, and the status of the Bank shall be that of a corporation existing 
only by virtue of the law of British India and capable of suing and being 
sued as such in Burma; and accordingly effect shall be given to the said 
Act by courts in Burma only in so far as, under the rules and principles of 
law determining the cases in which law other than Burma law is to be 
applied in Burma, the proper law to be applied is the law of India. 
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(2) Nothing in the Indian Companies Act, 1913, shall apply to 
the Bank. 

(3) Nothing in this paragraph shall— 

(o) revive in Burma the enactments repealed by the Reserve 
Bank Act; 

(6) affect, as respects Burma, the amendment made in section 
eleven of the Indian Companies Act, 1913, by section 
sixty-one of the Reserve Bank Act. 

19. (1) If any person in Burma makes a false statement in any 
declaration furnished by him in pursuance of a requisition under sub¬ 
section (1) of section fifty-six of the Reserve Bank Act, he shall be 
deemed in Burma to have committed the offence of giving false evidence 
defined in section one hundred and ninety-one of the Indian Penal Code 
and shall be punishable under the second paragraph of section one 
hundred and ninety-three of that Code. 

(2) Nothing contained in any declaration furnished under the said 
subsection (1) shall operate to affect the Bank with notice of any trust, 
and no notice of any trust expressed, implied or constructive shall be 
receivable by the Bank. 

20. References in this Part of this Order to the Central Board 
shall, in the event of the supersession of that Board under section thirty 
of the Reserve Bank Act, be construed as references to the agency to 
which the general superintendence and direction of the affairs of the 
Bank are entrusted under that section. 

21. (1) Subject to the provisions of this paragraph, this Part of 
this Order shall cease to have effect on the expiration of two years from 
the date on which a notice determining the operation thereof is given to the 
Governor-General by the Governor of Burma or to the Governor of 
Burma by the Governor-General, so, however, that no such notice shall 
be given before the thirty-first day of March, nineteen hundred and 
thirty-eight: 

Provided that, if in the opinion of the Governor of Burma the 
Bank fails to fulfil any of the obligations imposed upon it by this Part of 
this Order, or if the Reserve Bank Act is amended in any manner which 
in the opinion of the Governor of Burma is seriously prejudicial to the 
interest of Burma, the Governor may give notice to the Governor-General 
■determining the operation of this Part of this Order at any time, and that 
notice shall take effect on such date as may be specified therein. 

(2) The expiration of this Part of this Order shall not revive any 
enactment which has ceased to be in force as part of the law of Burma 
and shall not affect the provisions of this Part of this Order declaring that 
the status of the Bank is to be that of a corporation existing by virtue of 
the law of British India and declaring the extent to which effect is to be 
given by courts in Burma to the Reserve Bank Act. 

Part III. 

Provisions to have effect as part of the Law of British India. 

1. Until other provision is made by any Act of the Indian Legislature 
•or the Federal Legislature, the Reserve Bank Act shall have effect in 
British India subject to the adaptations and modifications specified in the 
Third Schedule to this Order. 

2. While Part II of this Order remains in force, it shall be the duty 
■of the Governor-General to send as soon as may be to the Governor of 
Burma notice of any proposal to introduce, or move an amendment to, a 
Bill in the Indian Legislature or the Federal Legislature which affects the 
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coinage of currency of British India or the Federation or the constitutioni 
of functions of the Bank. 

Part IV. 

Adjustments between Governments, etc., and other Miscellaneous 
Provisions. 

Interpretation of Part IV. 

1. (1) In this Part of this Order, unless the context otherwise 

requires— 

“note ratio fraction” for a specified period means the fraction of 
which the denominator is the average amount of the India notes and 
Burma notes shown as being in circulation in the weekly accounts of the 
Bank relating to dates falling within that period and the numerator is the 
average amount of the Burma notes shown as being in circulation by 
those accounts; 

“the appropriate fraction” means, in relation to the transitional 
period, the note ratio fraction for the last year of that period and, in 
relation to any subsequent financial year, the note ratio fraction for that 
year; 

“Governor-Generars bank profits” in relation to any period means- 
the sum of— 

(o) any amounts paid in that period to the Governor-General by 
the Bank under section forty-seven, or subsection (2) of 
section thirty-seven, of the Reserve Bank Act, and by the 
Issue Department under subsection (2) of section thirty - 
four of that Act, and 

(6) any other profits accruing m that period to the Governor- 
General by reason of any revaluation of the gold held by 
the Bank, 

less any amount debited to the Governor-General in that period under 
subsection (2) of the said section thirty-four; 

“silver proceeds” and “silver deficiency” in relation to any period 
mean the amount by which the net receipts of the Governor-General for 
that period from sales of silver exceed or, as the case may be, fall short 
of the sums expended by him for that period on purchases of silver, and 
for the purposes of this definition any transfer of India rupee coin under 
section thirty-six of the Reserve Bank Act shall be deemed to be a purchase 
or sale, as the case may be ; 

“gold” and “silver” rnean respectively gold coin and gold bullion 
and silver coin and silver bullion; 

“the Burma debt to India” means any liabilities imposed on the 
revenues of Burma under section one hundred and thirty-four of the 
Burma Act ; 

“the transitional period” means the first three financial years 
after separation: 

Provided that if it appears to the Governor of Burma at the end of 
the said three years that India notes are still returning from circulation in 
Burma to a considerable extent, the Governor of Burma may, within one 
month after the end of the said three years, give notice to the Governor- 
General that the transitional period is to continue and it shall continue 
accordingly until the end of the financial year in which in the opinion of 
the Governor of Burma the amount of India notes returning from circula-- 
tion in Burma has become negligible. 
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(2) If, during the transitional period or during a financial year, 
either of the following events occurs, that is to say— 

(o) Part II of this Order expires, or 

(h) Burma coins intended to supersede India rup* c coin in Burma 
are put into circulation. 

then, for the purposes , of any provision of this Order relating to, or 
coming into effect on the expiration of, a period which ceases on the 
happening of that event, any reference in this Part of this Order to the 
transitional period or to that year shall be construed as a reference to so 
much thereof as precedes the happening of the event. 

(3) For the purpose of computing the silver proceeds or the silver 
deficiency for any period, the Governor-General shall, in respect of any 
silver sold by him in India, be taken to have received either— 

(o) the rupee equivalent at the rate of exchange of the day of 
the London price of silver at the time when the contract 
was made, after deducting any brokerage and other char¬ 
ges or rebates actually incurred by the Governor-General 
in effecting the sale, or 

(b) the actual sum received by him after deduction of any such 
brokerage and other charges or rebates and of any import 
duty on silver in force at the time when the contract was 
made, 

whichever is the greater. 

References in this sub-paragraph to the date when the contract was 
made shall, in relation to rupee coin delivered to the Bank under sub¬ 
section (2) of section thirty-six of the Reserve Bank Act, be construed as 
references to the date of the delivery of the coin. 

Division of Governor-General's Bank Profits during the currency of 
Part II. 

2. (I) This paragraph shall have effect in relation to the period 
during which Part II of this Order is in force. 

(2) At the end of the transitional period and of each subsequent 
financial year there shall be paid by the Governor-General to'the Govern¬ 
ment of Burma the appropriate fraction of the Governor-General’s bank 
profits for that period, or, as the case may be, that year. 

(3) During the transitional period, the Governor-General shall pay 
to the Government of Burma the following sums on account— 

(а) at the end of the first year, a sum ascertained by applying to 

the Governor-General’s bank profits for that year the note 
ratio fraction for the last month thereof; 

(б) at the end of the second year, such sum as will, with the 

previous payment on account, amount to a sum ascertained 
by applying to the Governor-General’s bank profits for the 
first two years the note ratio fraction for the last month of 
the second year, 

and so on at the end of each year except the last year. 

(4) Notwithstanding anything in this paragraph, so much of any sums 
payable to the Government of Burma thereunder as is ascribable to dealings 
by the Bank in Gold or the revaluation of the Bank’s holding of Gold shall 
in lieu of being paid to the Government of Burma be credited as a capital 
payment in reduction of the Burma debt to India; and if in any financial 
year subsequent to the transitional period the proportion of the Governor- 
General's bank profits which is ascribable to dealings by the Bank in gold 
or the revaluation of the Bank’s holding of gold is, in the opinion of the 
Governor-General or the Governor of Burma, exceptionally large, the- 
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Governor-General or the Governor, as the case may be, may, within one 
month after the end of the year, require that the amount to be credited 
under this sub-paragraph at the end of that year shall be computed by 
applying lo the Governor-General's bank profits for that year the note 
ratio fraction for such period as may be agreed by the Governor-General 
and the Governor of Burma, or as may, in default of agreement, be 
determined by arbitration. 

Division of Silver Proceeds and Silver Deficiencies pending the superses¬ 
sion of India rupee coin t» Burma. 

3. (1) This paragraph shall have effect in relation to the period 

beginning on separation and ending on the expiration of Part II of this 
Order or on the putting into circulation of Burma coins which are inten¬ 
ded to supersede India rupee coin in Burma, whichever first occurs, 

(2) At the end of the transitional period and of each subsequent 
financial year there shall be credited as a capital payment in reduction of 
the Burma debt to India an amount equal to the appropriate fraction of 
the silver proceeds for that period or, as the case may be, that year, 

(3) During the transitional period there shall be credited as capital 
payments in reduction of the said debt the following sums on account of 
the reduction provided for by the last preceding sub-paragraph— 

(a) at the end of the first year, a sum ascertained by applying to 
the silver proceeds for that year the note ratio fraction for 
the last month thereof; 

(ft) at the end of the second year, such sum as will with the sum 
previously credited on account amount to a sum to be 
ascertained by applying to the silver proceeds for the first 
two years the note ratio fraction for the last month of the 
second year. 

and so on at the end of each year except the last year, . 

(4) If in any financial year subsequent to the transitional period the 
silver proceeds are, in the opinion of the Governor-General or the 
Governor of Burma, exceptionally large, the Governor-General or the 
Governor, as the case may be, may, within one month after the end of the 
year, require that the amount to be credited under this paragraph at the 
end of that year shall be computed by applying to the silver proceeds for 
that year the note ratio fraction for such period as may be agreed by the 
Governor-General and the Governor of Burma or as may, in default of 
agreement, be determined by arbitration. 

(5) If there is a silver deficiency for the transitional period or for 
any year or years comprised therein or for any year subsequent thereto, 
the foregoing provisions of this paragraph shall apply in relation to that 
deficiency as they apply in relation to silver proceeds, except that a 
debit on capital account shall be made to the Government of Burma in 
relation to the Burma debt to India instead of a credit, and that, if the 
deficiency is for the transitional period or for any year or years comprised 
therein, the provisions of sub-paragraph (3) of this paragraph shall have 
effect with such other adaptations as are necessary to secure that, in com¬ 
puting the credits and debits made during and at the end of the transitional 
period, due account is taken of the credits and debits previously made 
during that period. 

Division of the Profit and Loss on the circulation of Nickel and 
Bronze Coins pending the supersession of India nickel and bronze coins in 
Burma. 
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4. (1) This paragraph shall have effect in relation to the period 
beginning on separation and ending on the expiration of Part II of this 
Order or on the putting into circulation of Burma coins which are intended 
to supersede the India nickel and bronze coins in Burma, whichever first 
occurs. 

(2) At the end of each financial year there shall be paid by the 
Governor-General to the Government of Burma the profit, as calculated by 
the Auditor-General of India, on the net amount of the India nickel and 
bronze coins which are actually passed into circulation in Bur.na during 
that year, less the loss, as calculated by the Auditor-General oi India, on 
the destruction of any India nickel and bronze coins returned from Burma 
to the Indian Mints in that year and destroyed as not being fit for re-issue. 

(3) If in any financial year the amount of India nickel and bronze 
coins returning from circulation in Burma exceeds the amount of India 
nickel and bronze coins actually passed into circulation in Burma in that 
year, the Government of Burma shall pay to the Governor-General 
the loss attributable to that fact, as calculated by the Auditor-General 
of India, together with the lo.ss, as calculated by the Auditor-General of 
India, on the destruction of any India nickel and bronze coins returned 
from Burma to the Indian Mints in that year and destroyed as not being 
fit for re-issue. 

Division of Silver Stocks on the supersession of India rupee coin in 
Burma. 

5. On the expiration of the period in relation to which paragraph 
three of this Part of this Order has effect, the Governor-General shall 
transfer to the Government of Burma a proportion of his stocks of silver 
to be determined by applying thereto either— 

(a) if the transitional period was still current on the day before 

this paragraph takes effect, the appropriate fraction for 
the transitional period; or 

(b) in any other case, the appropriate fraction for the financial 

year current on that day: 

Provided that if, within one month after that day, either the Gover¬ 
nor-General or the Governor of Burma so requires, the fraction to be 
applied shall be the note ratio fraction for such period as may be agreed 
between the Governor-General and the Governor of Burma or as may, in 
default of agreement, be determined by arbitration. 

Disposal of Retired India Coins, and Burma's Share of the Silver 
Stocks. 

6. (1) Any India coins retired from Burma (whether from circula¬ 
tion, from the Bank’s balances, from Treasury balances or from small coin 
depots) by reason of the introduction of corresponding Burma coins shall 
be disposed of as follows— 

(a) if and so far as the Governor of Burma so desires and the 
Mints in India are able to undertake the work, they shall 
be recoined with Burma designs at the Mints in India free 
of charge, except that any additional expense arising from 
a material alteration in the numbers and composition of the 
coins shall be defrayed by the Government of Burma; 

(&) any India subsidiary coin not so recoined shall be delivered 
to the Governor-General against payment to the Govern¬ 
ment of Burma of its bullion value increased by an amount 
representing the cost to India of coining the same amount 
of coin in the same form; 
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(c) any India rupee coin not so recoined shall not be disposed of 
as com, but the silver content thereof shall be disposed of 
in such manner as the Governor of Burma may think fit: 

Provided that the Governor shall not dispose by sale of any such- 
silver before the first day of January, nineteen hundred and thirty-eight, 
otherwise than in accordance with an agreement to be concluded with the 
Governor-General which shall, among other things, determine, by reference 
to the respective stocks of silver held by the parties to the agreement, the 
maximum amounts to be sold by them respectively in any year, 

(2) Sub-paragraph (1) of this paragraph shall apply in relation to- 
India rupee coin transferred to the Government of Burma under the last 
preceding paragraph as it applies to retired India rupee coin, and shall 
apply in relation to silver bullion so transferred as it applies in relation tO' 
retired India rupee coin which is not recoined in India thereunder. 

Division of Assets and Liabilities on expiration of Part II. 

7. (1) On the expiration of Part II of this Order, the provisions of 
this paragroph shall take effect except so far as may be otherwise agreed 
between the Governor-General and the Governor of Burma, or, as the case 
may be, between the Governor of Burma and the Bank. 

(2) The Bank shall be absolved from all liability in respect of Burma 
notes and the revenues of Burma shall be liable in respect thereof, and any 
guarantee thereof of the Government of India shall be deemed to be a 
guarantee of the Government of Burma; and there shall be transferred 
from the issue Department of the Bank to the Government of Burma assets 
which, as valued for the purposes of the Reserve Bank Act, have together 
a value equal to the total liability in respect of the Burma notes outstanding 
on the expiration of the said Part II other than any notes which are 
deemed for the purposes of this subparagraph to have gone out of circula¬ 
tion. 

For the purposes of this and the next succeeding sub-paragraph a 
note shall be deemed to have gone out of circulation if and only if on the 
expiration of the said Part II forty years or more have elapsed since the 
end of the financial year in which it was issued. 

(3) India notes which were immediately before the expiration of 
Part II of this Order legal lender in Burma or in respect of which legal 
rights of encashment in Burma existed immediately before that date shall 
be accepted by the Governor of Burma at par at such places and for such 
period or periods as may be specified by the Governor of Burma after 
consultation with the Bank; and there shall from time to time on the 
demand of the Governor of Burma be transferred from the Issue Depart¬ 
ment of the Bank to the Government of Burma assets, which, as valued 
for the purposes of the Reserve Bank Act, have together a value equal to 
the amount of the notes accepted by the Governor of Burma under this^ 
sub-paragraph other than notes which are deemed for the purposes of this 
sub-paragraph to have gone out of circulation. 

(4) Any assets transferred under this paragraph shall include 
gold, sterling securities, India rupee coin and rupee securities in the 
proportions in which assets of those classes respectively were, immedia¬ 
tely before the expiration of Part II of this Order, held by the Issue 
Department of the Bank: 

Provided that unless the Governor of Burma otherwise agrees— 

(a) the securities so transferred shall not include any trade bills 

originating in India; 

(b) the total amount of rupee trade bills and the total amount 

of sterling trade bills transferred shall not bear to the total 
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amount of the securities transferred a greater proportion 
than the total amount of the rupee trade bills or, as the 
case may be, the sterling trade bills held immediately 
before the expiration of the said Part 11 in the Issue 
Department bears to the total amount of the securities 
then held therein. 

In this paragraph “securities” includes trade bills, and “rupee 
securities” and “rupee trade bills” include respectively securities and 
trade bills expressed in the standard monetary unit of Burma, whether or 
not that unit is still the Indian rupee. 

(5) Any India rupee coin tiansferred under the foregoing provi¬ 
sions of this paragraph shall be disposed of in accordance with the 
provisions of the last preceding paragraph as if it were retired rupee coin. 

(6) If and in so far as distinctive Burma coins have not previously 
been introduced, they shall forthwith be introduced and all India coins 
shall, as soon as may be, be retired from Burma and disposed of in 
accordance with the provisions of the last preceding paragraph: 

Provided that India coins shall continue to be accepted at par at 
such places in Burma and for any such further period or periods as may 
be specified by the Governor of Burma, 

(7) The Governor of Burma shall, if the Bank so desires, take 
over from the Bank all or any of the property held by the Bank in Burma 
for the purpose of carrying on its business, against payment of the value 
of that property as shown in the books of the Bank if Part II of this Order 
expires at or before the expiration of three years from separation, or, if 
the said Part II expires at a later date, on such terms as may be agreed 
with the Bank, or, in default of agreement, decided by arbitration. 

(8) If the agreement made between the Bank and the Imperial 
Bank in pursuance of section forty-five of the Reserve Bank Act is still in 
force, the Governor of Burma and the Bank shall enter into separate 
agreements with the Imperial Bank which shall be in substitution for the 
said agreement but without prejudice to rights acquired or liabilities incur¬ 
red prior thereto. 

The agreements so to be made shall be such as together to secure 
as nearly as may be that the Imperial Bank continues to act in relation to 
Government business and currency operations in India and Burma in the 
like manner, for the like period and on not less favourable conditions as if 
Part II of this Order had not expired, and if the Governor of Burma, the 
Bank and the Imperial Bank are not able to agree upon the terms of the 
said agreements, the terms thereof shall be such as may be decided by 
arbitration: 

Provided that the agreement so to be made between the Governor 
of Burma and the Imperial Bank shall be such as to secure that if in 
the opinion of the Governor of Burma the Imperial Bank has failed either 
to fulfil its duties which it owes to the Governor of Burma in relation to 
the conduct of Government business and currency operations in Burma or 
to maintain a sound financial position, the Governor may issue instructions 
to the Imperial Bank with reference either to the rights acquired by the 
Governor under the agreement or to any matter which in the opinion of 
the Governor involves the security of the Government moneys in the cus¬ 
tody of the Imperial Bank, and in the event of the Imperial Bank disre¬ 
garding those instructions may terminate the relationship between him and 
the Imperial Bank. 



cclxxvi 


Orders in Council. 


(2) There shall be credited as a capital payment in reduction of the 
Burma debt to India an amount calculated as follows— 

(o) the surplus assets of the Bank (including the Reserve Fund) 
shall be valued as on the day immediately preceding the 
expiration of Part II of this Order; 

(b) there shall be deducted from the value as so ascertained the 

sums payable in respect of the financial year current on 
that day to the Governor-General and the shareholders of 
the Bank; 

(c) the amount to be credited shall be ascertained by applying to 

the difference either— 

(i) if the transitional period was still current on the day immedi¬ 

ately preceding the expiration of Part II of this Order, the 
appropriate fraction for the transitional period, or 

(ii) in any other case, the appropriate fraction for the financial 

year current on that day; 

Provided that if within one month after that day either the Gover¬ 
nor-General or the Governor of Burma »o requires, the fraction to be appli¬ 
ed to the said difference shall be the note ratio fraction for such period as 
may be agreed between the Governor-General and the Governor, or as 
may, in default of agreement, be determined by arbitration. 

Prnvisiotis as to Agreements and Arbitrations. 

8. The tiovcrnor-Gcneral, the Governor of Burma and the Reserve 
Bank may, as respects the rights and liabilities conferred and imposed on 
them respectively by the preceding provisions of this Part of this Order, 
agree on the substitution for any of the said provisions of such other pro¬ 
visions as may be specified in the agreement; and if in the opinion of the 
Governor-General or the Governor of Burma unforeseen developments 
have rendered any of the said provisions inequitable the Governor-General 
or, as the case may be, the Governor, may, in dault of such agreement as 
aforesaid, require the question whether, and if so what, provisions should 
be substituted for the provisions aforesaid to be referred to arbitration, 
and in the event of any such arbitration effect shall be given to the award 
of the arbitrator accordingly. 

9. Any dispute arising under this Part of this Order betweeen the 
Governor-General ane the (lovernor of Burma shall be decided by arbit¬ 
ration. 

10. (1) Any matter which under this Part of this Order is to be 
decided by arbitration shall be referred to and decided by such person as 
may be agreed upon by the parties to the dispute or as may, in default of 
agreement, be appointed by the Secretary of State. 

(2) The Arbitration Act, 1889, shall not apply to any such arbitra¬ 
tion. 

Miscellaneous. 

11. The agreement made in pursuance of section forty-five of the 
Reserve Bank Act between the Bank and the Imperial Bank of India shall 
have effect subject to the following adaptations— 

(o) references to India and British India shall be construed as 
including references to Burma and British Burma; 

{b) references to the Governor-General a Council in relation to 
his general banking business, his accounts, and sums due to 
or from him, and references to Government in relation to 
receipts and disbursements dealt with on account of Gov¬ 
ernment shall be construed as including references to the 
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Governor of Burma (both in his dealings with the revenues^ 
of Burma and in his dealings with the Federal Fund of the 
P’ederated Shan States) and the Burma Railway Board; 
(c) references to banks included in the Sec md Schedule to the 
Reserve Bank Act shall be construed as including refer¬ 
ences to Burma scheduled banks. 

M. P. A llankey. 

FIRST SCHEDULE. 

Adaptation and Repeal as respects Burma ok Indian l''N^c'TMENTs 

RELATING TO COINAGE. 

Pa'^T I. 

Adaptations and Modiucations of thf Indiw Coinaoi: Act, 1906. 

The title and preamble shall be omitted. 

In section one, for the words “the Indian Coinage Act, 1906” there shall be sub¬ 
stituted ‘‘the Burma Coinage Act", and all words subsequent to those words shall be 
omitted. 

In section two, paragraphs (b) and (</) shall be omitted; and for paragraph (r) 
there .shall be substituted the following paragraph — 

(c) “prescribed” means prescribed by the Indian Coinage Act, 1906, as 
in force immediately before the separation of Burma from India, or by 
the lules then in force theteunder,' 

Sections three to fifteen A shall te omitted. 

In sections sixteen and twenty, for the words “under the authority of the Gov¬ 
ernor-General in Council” there shall be substituted the words “under the authority 
of the Governor-General of India or the Governor-General of India in Council”, and 
for the words “by the Governor-General in Council or by the E.ocal Government" 
there shall be substituted the words “by the Governor”. 

For section twenty-one there shall be substituted the following section:— 

21.—(1) The Governor may make rules to cany out the 
‘‘Power to make purposes and objects of this Act and of ilic provi.dons of Part 
rules." II of the India and Burma (Burma Monetary Arrangements) 

Order, 1937, and in particular and without prejudice to the 
generality of the fon going power such rules may provide for the guidance of persons 
authorised to cut or break coin under sections sixteen and twenty of this Act.’’ 

(2) Every such rule shall be published in the Gazette and on such publication 
shall have effect as if enacted in this Act.” 

Sections twenty-three and twenty-four shall be omitted. 

Part II. 

Enactments repealed. 

The Native Coinage Act, lk76. 

The Indian Coinage (Amendment) Act, 1918. 

The Bronze Coin (Legal Tender) Act, 1918. 

Sections one to five of the Indian Coinage (Amendment) Act, 1919. 

The Indian Coinage (Amendment) Act, 1924. 

SECOND SCHEDULE. 

Burma Scheduled Banks. 

Bank of Upper Burma. 

U Rai G>aw Thoo and Company, Akyab. 

Messrs. Balthazar and Son. 

The Overseas-Chinese Banking Corporation. 
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THE GOVERNMENT OF INDIA (HIGH COURT JUDGES) 
ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of March, 1937. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by subsection (1) of section two hundred and twenty of the 
Government of India Act, 19.^5 (hereafter in this order referred to as “the 
Act”) it is provided that the Judges appointed by His Majesty to any High 
Court in British India, together with any additional Judges appointed by 
the Governor-General under subsection (3) of section two hundred and 
twenty-two of the Act, shall at no time exceed in number such maximum 
number as His Majesty in Council may fix in relation to that Court: 

And whefeas by section two hundred and twenty-one of the Act it is 
provided that the Judges of the several High Courts shall bt entitled to 
such salaries and allowances, including allowances, for expenses in respect 
of equipment and travelling upon appointment, and to such rights in res¬ 
pect of leave and pensions, as may from time to time be fixed by His 
Majesty in Council: 

And whereas a draft of this order has been laid before Parliament in 
accordance with the provisions of subsection (1) of section three hundred 
and nine of the Act, and an address has been presented to His Majesty by 
both Houses of Parliament praying that an order may be made in the terms 
of this order: 

NOW, THEREFORE, His Majesty, in exercise of the said powers 
and of all other powers enabling him in that behalf, is pleased by and with 
the advise of His Privy Council order, and it is hereby ordered as fol¬ 
lows :— 

Introductory, 

1. This order may be cited as “The Government of India (High 
Court Judges) Order, 1937”, and shall come into operation on the first 
day of April, nineteen hundred and thirty seven. 

2. (1) In this order, except where it is otherwise expressly provided 
or the context otherwise requires— 

“High Court” means a court which is a High Court for the pur¬ 
poses of the Act; 

“Chartered High Court” means a High Court other than a Chief 
Court or a Judicial Commissioner’s Court; 

“Chief Justice” includes a Chief Judge and a Judicial Commissioner; 

“Judge” includes a Chief Justice, an acting Chief Justice, an acting 
Judge an additional Judge, a Judicial Commissioner, an acting Judicial 
Commissioner, an Assistant Judicial Commissioner, an acting Assistant 
Judicial Commissioner and an Additional Assistant Judicial Commissioner; 

“acting Chief Justice” means a Judge appointed under sub-section 
(1) of section two hundred and twenty-two of the Act to perform the 
'duties of a Chief Justice; 
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“acting Judge” means a person appointed under subsection (2) of 
the said section to act as a Judge; 

“additional Judge” means a person appointed under subsection (3) 
of the said section to act as an additional Judge; 

“actual service” includes— 

(i) time spent by a Judge on duty as a Judgo, or in the perform¬ 

ance of such other functions as he may be directed by the 

Governor-General or the Governor to discharge; 

(ii) vacations, excluding any time during which +he Judge is 

absent on leave; and 

(iii) joining time on transfer from one High Court to another; 

“service for pension” includes— 

(i) actual service; 

(ii) on one month or the amount actually taken, whichever is 

less, of each period of leave on full allowances; 

(iii) joining time on return from leave out of India. 

(2) In the calculation of service for the purposes of this order 
previous service at any date or dates as acting Judge or additional Judge 
shall be reckoned as service as Judge; but, save as expressly piovided, 
previous service as acting Chief Justice shall not be reckoned as service as 
Chief Justice. 

(3) Any period of leave taken by a Judge before the commence¬ 
ment of this order under the rules then applicable to him as an acting 
Judge or additional Judge shall for the purposes of this order be treated 
as if it were leave taken by him under this order. 

(4) The Interpretation Act, 1889, applies for the interpretation of 
this order as it applies for the interpretation of an Act of Parliament. 

Maximum Ntimber of Judges. 

3. The Maximum number of Judges in each High Court shall be as 
specified in the P'irst Schedule to this order. 

Expenses for Equipment and Voyage. 

4. There shall be paid to a Judge who was permanently resident in 
Europe at the date of his appointment an allowance of five hundred 
pounds for expenses in respect of equipment and travelling on appoint¬ 
ment. 


Salaries. 

5. There shall be paid to a Judge in respect of time spent on actual 
service salary at the rate specified m the Second Schedule to this order. 

Leave. 

6. Subject to the provisions of this order, leave granted to a Judge 
may be at his option either— 

(а) leave on full allowances; or 

(б) leave on half allowances; or 

(c) leave partly on full allowances and partly on half allowances. 

7. (1) A leave account in terms of leave on half allowances shall be 
kept for each Judge and in that account there shall be credited to him one- 
fourth of the time spent by him on actual service, and be debited to him 
all leave with allowances taken by him. 

(2) For the purposes of this paragraph and of sub-paragraph (1) 
of the next succeeding paragragh, any period of leave on full allowances 
shall be reckoned as double that period of leave on half allowances. 
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8. (1) The aggregate amount of leave granted to a Judge during his 
whole period of service as such shall not exceed in terms of leave on half 
allowances three years. 

(2) The aggregate amount of leave on full allowances granted to a 
Judge during his whole period of service as such shall not exceed one 
twenty-fourth of the period spent by him on actual service. 

(3) The maximum period of leave gianted at any one time shall 
be, in the case of leave on full allowances, five months, and, in the case of 
leave with allowances of any kind, sixteen months. 

9. Subject to the provisions of sub-paragraph (1) of the preceding 
paragraph, leave on half allowances may be granted to a Judge in excess 
of the amount at his credit— 

(i) on medical certificate; or 

(ii) for not more than six months and not more than once 

(luring the whole period of his service as a Judge, other¬ 
wise than on medical certificate. 

10. (1) The monthly rate of leave allowance payable to a Judge 
while on leave on full allowances shall be for the first month of such leave 
a rate equal to the monthly rate of his salary, and thereafter two thousand 
two hundred and twenty rupees if resident in Asia during his leave, and 
two bundled and twent-two pounds if resident outside Asia. 

(2) The monthly rate of leave allowance payable to a Judge while 
on leave on half allowances shall be one thousand one hundred and ten 
rupees if resident in Asia during his leave, and one hundred and eleven 
pounds if resident outside Asia. 

11. There shall be payable to a Judge in respect of joining time on 
his return from leave out of India an allowance at the rate of one 
thousand one hundred and ten rupees a month in lieu of salary. 

12. Extraordinary leave not exceeding six months in duration may 
be granted not more than once during the period of a Judge’s service as 
such in excess of any leave permissible under the foregoing provisions of 
this Order, but no salary or allowances shall be payable during or in 
respect of such leave. 

13. (1) A Judge may be allowed to combine vacation on full 
salary with leave, if— 

(o) where the vacation consists of one continuous period, the 
leave is taken either at the commencement or at the end of 
the vacation but not at both; 

(t) where the vacation is divided into two separate periods, the 
leave is taken for the interval, or part of the interval, 
between the two periods of that vacation, or for the 
interval, or part of the interval, beween the second period 
of that vacation and the commencement of the next 
ensuing vacation. 

(2) Permiseion to combine vacation with leave shall not be 
granted under this paragraph if it will be necessary to appoint an acting 
Judge during the period of the vacation. 

14. If a Judge overstays his leave or any vacation, whether combined 
with leave or not, he shall receive no salary for the period of his absence 
in excess of the leave granted to him or beyond the end of the vacation, 
as the case may be: 

Provided that, if such absence is due to circumstances beyond his 
control, the period thereof may be treated as leave and be debited to his 
leave account. 
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15. The power to grant, refuse, revoke or curtail leave shall be 
vested in the Governor of the Province in which the principal seat of the 
High Court is situate, exercising his individual judgment, after consul¬ 
tation with the Chief Justice. 

Passages. 

16. (1) A Judge who is a member of the Indian Civil Service shall 
have such rights in respect of passages for himself and his wife and 
children, if any, as under the rules of that Service he would have had if 
he had not been appointed a Judge, his service as Judge beit’f; treated as 
service for the purpose of determining those rights. 

(2) Any other Judge whose domicile at the date of his appointment 
was elsewhere than in Asia shall have such rights in respect of passages 
for himself and Jiis wife and children, if any, as, under the rules for the 
time being applicable to persons who became members of the Indian Civil 
Service on that date, he would have had if he had become a member 
thereof on that date and if his service as Judge were treated as service 
therein for the purpose of determining those rights: 

Provided that 

(i) if he has received an allowance for equipment and vo>age on 

appointment he shall not be entitled to a passage (whether 
for himself, or his wife or children) until the completion 
of five years, nor to a second passage until the completion 
of ten years, total service as a Judge; and 

(ii) if he dies while serving as a Judge, his wife and children 

shall not be entitled to any concession in respect of pas¬ 
sages in addition to the gratuity for which provision is 
made in this Order. 

Pensions. 

17. (1) Subject to the provisions of this Order, a pension shall 
be payable to a Judge on his retirement if, but only if, either— 

(o) he has completed not less than 12 years' service for 
pension; or 

(b) he has completed not less than 7 years’ service for pension 

and has attained the age of sixty; or 

(c) he has completed not less than 7 years’ service for pension 

and his retirement is medically certified to be necessitated 
by ill-health. 

(2) The Secretary of State may for special reasons direct that any 
period not exceeding three months shall be added to a Judge's service for 
pension: 

Provided that a period so added shall be disregarded in calculating 
any additional pension under Part I or Part II of the Third Schedule to 
this Order. 

18. (1) Subject to the provisions of this Order, the pension payable 
to a Judge who on his retirement is entitled to a pension shall be cal¬ 
culated— 

(o) in the case of a Chief Justice or Judge who is not a member 
of the Indian Civil Service, or of a Chief Justice of a 
Chartered High Court who is a member of the Indian Civil 
Service, in accordance with the scale and rules in Part I 
of the Third Schedule to this Order. 

(b) in the case of a Judge who is a member of the Indian Civil 
Service and is not a Chief Justice of a Chartered High 
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Court, in accordance with the scale and rules in Part II of 
the said Schedule. 

19. (I) The provisions of this paragraph shall apply in relation to a 
Judge who is a member of a civil service of the Crown in India. 

(2) If any such Judge is eligible for a pension under paragraphs 
17 and 18 of this Order he shall elect to receive either that pension or such 
pension as is referred to in the next succeeding sub-paragraph. 

(3) If any such Judge is not eligible for a pension under paragraphs 
17 and 18 of this Order or, being eligible for such a pension elects not to 
receive that pension, the pension payable to him shall be— 

(o) the pension for which he would have been eligible under the 
the rules of his civil service if he had not been appointed a 
Judge, his service as a Judge being treated as service for 
the purpose of calculating that pension; and 
(b) if he is not a member of the Indian Civil Service, a special 
additional pension of five hundred rupees per annum in 
respect of each completed year of service for pension in 
any one or more of the High Courts, but not in any case 
exceeding two thousand five hundred rupees per annum. 

(4) The pension payable to any such Judge part of whose service 
includes service as a Chief Justice shall in no case be less than the pension 
for which he M'ould have been eligible if all his service for pension had 
been service rendered otherwise than as Chief Justice. 

20. The rules for the time being in force with respect to the grant of 
extraordinary pensions and gratuities and privileges in regard to special 
disability leave and passages to, or in respect of, members of the Indian 
Civil Service who may suffer injury or die as a result of violence shall 
apply in relation to a Judge, whether a member of a civil service or not, 
subject, however, to the modification that references in those rules to tables 
of injury gratuities and pensions and of family gratpities and pensions, 
shall be construed as references to the tables in the Fourth Schedule to 
this Order, 

21. Pensions expressed in sterling only shall, if paid in India, be con¬ 
verted at such rate of exchange as the Secretary of State may from time 
to time prescribe: 

Provided that nothing in this paragraph shall affect any specific 
privilege in respect of the conversion of sterling pensions which was con¬ 
ferred by any Rules previously in force on persons who on the 1st 
February, 1921, were members of a civil service of the Crown in India. 

22. The Civil Pensions (Commutation) Rules applicable to persons 
appointed by the Secretary of State shall with any necessary modifications 
apply to Judges. 

23. There shall be paid to the legal personal representatives of any 
Judge who dies while in possession of his office and who was at the time of 
his appointment permanently resident in Europe 

(a) if the death occurred more than six months after the date of 

his assumption of office a sum equal to six months’ salary 
in addition to any salary due to the Judge at the date of his 
death; or 

(b) if the death occurred within six months after his assumption 

of office or during his voyage to India for the purpose of 
first assuming office, such sum as with any amount received 
by or due to the Judge on account of salary will make up 
the amount of one year’s salary. 
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24. Save as may be otherwise expressly provided in the relevant rules 
relating to the grant of extraordinary pensions and gratuities, the authority 
competent to grant pension to a Judge under the provisions of this Order 
shall be the Governor of the Province in which the Hi^jh Court is situated, 
exercising his individual judgment. 

Travelling Allowances. 

25. A Judge shall receive such reasonable allowances to reimburse 
him for expenses incurred in travelling on duty in India and sucli reason¬ 
able facilities in connexion with travelling as the Governor of rhe Province 
in which the principal seat of the High Couit is situated mav irom time to 
time in his individual judgment prescribe. 

Subsidiary Conditions of Service. 

26. Subject to the provisions of this (^rdei and of any other Order in 
Council made under the Act, the conditions of service of a Judge shall be 
determined by the rules for the time being applicable to an officer of non- 
Asiatic domicile or, as the case may be, of Asiatic domicile appointed by the 
Secretary of State to a civil service of the Crown in India and holding the 
rank of Secretary to the Government of the Province in which the princi¬ 
pal seat of the High Court is situated: 

Provided that nothing in this paragraph shall have effect so as to 
give to a Judge who is a member of a civil service of the Crown in India 
less favourable terms in respect of any of his conditions of service than 
those to which he would be entitled as a member of his civil service if he 
had not been appointed a Judge, his service as Judge being treated as ser¬ 
vice for the purpose of determining those terms. 

Provisions as to existing Judges. 

27. (1) The foregoing provisions of this Order (other than para¬ 
graph three) shall not apply in relation to a Judge who— 

(а) was serving as a Judge in India at the commencement of this 

Order; or 

(б) was serving as a Judge in Burma at that dale and is subse¬ 

quently appointed to be a Judge in India. 

(2) The conditions of service of any such Judge as aforesaid shall 
continue to be governed by the rules to which he was subject immediately 
before the commencement of this Order and, for the purposes of those 
rules, service by any such Judge as a Judge in Burma, whether before or 
after the said date, and leave taken by him during such service, shall be 
treated as service rendered in India and as leave taken during service so 
rendered. 

(3) For the purposes of this paragraph a person who was serving 
as Acting Judge or additional Judge at the commencement of this Order 
shall be deemed to have been serving as a Judge at that date if, but only if, 
his service as such Acting Judge or additional Judge continued without in¬ 
terruption until his subsequent permanent appointment as Judge. 

M. P. A. Hankey. 


FIRST SCHEDULE. 

(Paragraph 3.) 

Number of Judges. 

The maximum number of Judges in the several High Courts shall be as shown 
in the following table. In each case the number is exclusive of the Chief Justice, the 
Chief Judge or the Judicial Commissioner, but includes any additional Judges or 
additional Assistant Judicial Commissioners. 
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Court 


The High Court at Madras 
The High Court at Bombay 
The High Court at Calcutta 
The High Court at Allahabad . 

The High Court at Lahore 
The High Court at Patna 
The High Court at Nagpur 
The Chief Court of Oudh 

The Court of the Judicial Commissioner of Sind 


The Court of the Judicial Commissioner of the North- 
West Frontier Province 


Maximum 

number. 

15 Judges. 

15 „ 

19 .. 

12 „ 

15 

11 

5 

5 Assistant 
Judicial 
Commissioner''. 


2 „ 


SECOND SCHEDULE. 


(Paragraph 5.) 

Salaries of Juix.es, 

Salary 

Rank of Judge. per annum. 

ks. 


Chief Justice of the High Court at Calcutta . . 72,000 

Chief Justice of the High Courts at Madras, Bombay, Allahabad, 

Patna and Lahoie ..... 60.0(X) 

Chief Justice of the High Court at Nagpur . . . 50,000 

Judge of the High Courts at Calcutta, Madras, Pombay, Allahabad, 

Patna and Lahore ; Chief Judge of the Chief Court of Oudh . 48,00(1 

Judge of the Chief Court of Oudh; Judicial Commissioner of Sind 42,000 

Judge ot the High Court at Nagpur . 40,000 

Judicial Commi.ssioner of the North-West Frontier Province . 39,000 

Assistant Judicial Commissioner of Sind or of the North-West Fron¬ 
tier Province . ... , 36,000 

In this Schedule “Chief Justice”, “Chief Judge” and “Judicial Commissioner” 

include respec lively an acting Chief Justice, an acting Chief Judge and an acting 
Judicial Commssioner, “Judge” includes an acting or an additional Judge, and “Assis¬ 
tant Judicial Commissioner” includes an acting or additional Assistant Judicial Com- 
missioner 


third SCHEDULE. 

(Paragraph 18.) 

Pensions of Judges. 

Pari I. 

1. The provisions of this Part of this Schedule apply to a Chief Justice or Judge 
who is not a member of the Indian Civil Service and also to a Judge who is a member 
of that Service and is Chief Justice of a Chartered High Court. 

2. The pension payable to such a Judge who has completed twelve years’ seivice 
for pension, including not less than six years’ service as tThief Justice of one or more 
of the Chartered High Courts' other than Nagpur, shall, if six years or more of his 
service as Chief Justice has been rendered in the High Court at Calcutta be eighteen 
hundred pounds per annum and, in any other case, fifteen hundred pounds per annum. 

3. Subject as aforesaid, the pension payable to a Judge to whom the provisions of 
this Part of this Schedule apply shall be the basic pension for which provision is made 
in the next succeeding paragraph increased by the additional pension, if any, to which 
he is entitled under the subsequent provisions of this Part of this Schedule. 

4. The basic pension to which such a J udge shall be entitled shall be— 

(a) for the first seven completed years of service for pension, £375 per 
annum; and 

(h) for each subsequent completed year, a further sum of £75 per annum: 

Provided that his basic pension shall in no case exceed £750 per annum. 

5. For the purpose of calculating additional pensions, service as a Judge shall be 
classified as follows:— 

Grade L-^Service as Chief Justice in the High Court at Calcutta: 

Grade II —Service as Chief Justice in any Chartered High Court, other than 
those at Calcutta and Nagpur: 
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Grade III.—Service as Chief Justice in the High Court at Nagpur; 

Grade IV. -Service as a puisne Judge in any Chartered High Court, other than 
that at Nagpur: and 

Grade V.—Service as a puisne Judge in the High Court . Nagpur .md any 
service in the Chief Court of Oudh. 

6. For each completed year of service for pension in any grade mentioned in the 
last preceding paragraph the Judge shall be entitled to the addm >nal pension sproified 
in relation to that grade ni the second column of the Table hereiiiundcr i>rintcd ; 

Provided that the aggregate amount of his basic and additional pcusn.L.s shall 
not exceed the amount specified in the third column of the said table in tv. ation to the 
highest grade in which he has rendered service foi not ics-, than one completfi! year 


Tm-.i. 


Addiliitnal .AJa.vimum 
.''erviic. peniio'i per aggregate 

annum pension. 

Grade 1 
(jrade. H 
Grade III 
Grade IV 
Grade V 

7. A Judge who has rendered service for pension in two or more grades may 
claim that any period of service less than a completed year rendered by him in one 
grade, or any portion of any such period, shall he treated for the purposes of the last 
preceding paragrapli as service rendered by him in a lower grade. 

8 If a Judge who has served as acting Chief Justice of a Chartered High Court 
is subsequently appointed Chief Justice of that Court or of any other Chartered High 
Court, his service as au acting Chief Justice shall for the purposes of this par( of this 
.Schedule be treated as service as Chief Justice of the Court in which the a'ding service 
was rendered: 

Provided that service as .u ting Chief Justice of the High Court at Calcutta 
shall be treated as .se'^vice as Chief Justice of Court of which the Judge was at the 
date of his retirement Cliief Justice. 


55 

40 

35 

20 


1,500 

1,250 

1,200 

1000 


I’Awr II. 

1. The provisions of this Part of this Schedule apply to a Judge who is a member 
of the Indian Civil Service and is not a Chief Justice of a Chartered High Court 

2. The pension payable to such a Judge shall be— 

(a) the pension to which he is entitled under the ordinary rules of the Indian 

Civil Service, his service as Judge being treated as service therein ; and 

(b) the additional pension, if any, to which he is entitled under either of the 

two next succeeding paragraphs. 

3. If his service for pension includes service for not less than seven completed 
years in any one or more of the Chartered High Courts, other than that at Nagpur, he 
shall be entitled to an additional pension in accordance with the following scale:— 

Per annum 
£ 

for 7 completed years of service in one or more of those Courts . 100 
for 8 completed years of service in one or more of those Courts 120 

for 9 completed years of service in one or more of those Courts 140 

for 10 completed years of service in one or more of those Courts 160 

for 11 completed years of service in one or more of those Courts . 180 

fur 12, or more, completed years of service in one or more of those 

Courts ...... 200 

4. If his service for pension includes service for not less than seven completed 
years in any one or more of the High Courts and some part of that service, but less 
than seven completed years has been rendered in one or more of the Courts mentioned 
in the preceding paragraph, he shall be entitled to an additional pension of £15 per 
annum in respect of each completed year of service rendered in one or more of the 
Courts so mentioned. 
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FOURTH SCHEDULE. 
(Paragraph 20.) 

Injury Gratuities and Pensions. 


1 

Officer. j 

1 

Gratuity. 

Annual 
pension. 
Higher scale. 

Annual 

1 pension. 
Lower seale. 

1 

1 1 

i 1 

Rs. 1 

£ 1 

Rs. j 

£ 

Chief Justice or Acting Chief Justice 
of the High Court at Madras, Bom¬ 
bay, Calcutta, Allahabad, Lahore, 
Patna or Nagpur. 

27,000 

2,025^ 

5,400 

405 

4,700 

352 

Judge, or Actiijg or Additional Judge, 
of a High Court, other than a Chief 
Justice or Acting Chief Justice of the 
Courts mentioned above. 

15,000 

1,125 

) 

4,700 ] 

352 

4,000 

300 


Family Gratuities and Pensions, 

A. — Widows. 


Officer. 

Gratuity. 

Annual pension. 


Rs 1 

£ 

Rs. 

f ^ 

Chief Justice or Acting Chief Justice 
of the High Court at Madras, 
Bombay, Calcutta, Allahabad, Lahore 
Patna or Nagpur. 

17,000 

1,275 

5,000 

375 

Judge or Acting or Additional Judge of 
a High Court, other than a Chief 
Justice or Acting Chief Justice of the 
Courts mentioned above. 

13,500 

1,012 

4,000 

300 


B. — children. 


— 

! 

1 Annual Child's Pension. 


I Ks. 

£ 

If Child is motherless 

550 

41 

If Child is not motherless 

320 

1 ' 

24 
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THE INDIA AND BURMA (TRANSITORY PROVISIONS^ 
ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACI.. 

The 18th day of March, 1937. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section three hundred and ten of the Government of 
India Act, 19.3S (hereafter in this order referred to as “ihe India Act"), 
His Majesty in Council is empowered, for the purpose of facilitating the 
transition from the provi.sions of the Government of India Act to the pro¬ 
visions of that Act, to direct that the India Act shall, during a limited 
period, have effect subject to adaptations and modifications, to make with 
respect to a limited period temporary provision for ensuring that during 
and after the transition there are available to all Governments in India 
sufficient revenues to enable the business of those Governments to be 
carried on, and to make other temporary provisions for the purpose of re¬ 
moving any difficulties arising in relation to the transition. 

And whereas it is provided by paragraph two of the Third Schedule 
to the India Act that such piovision shall be made for enabling the Gov¬ 
ernors of Provinces to discharge conveniently and with dignity the duties 
of their offices as may be determined by His Majesty in Council: 

And whereas by subsection (2) of section three hundred and nine 
of the India Act His Majesty in Council is empowered to revoke or vary 
any order in Council previously made under that Act: 

And whereas by section one hundred and fifty-six of the Govern¬ 
ment of Burma Act, 1935 (thereafter in this order referred to as "the 
Burma Act”), His Majesty in Council is empowered, for the purpose of 
facilitating the transition from the provisions of the Government of India 
Act to the provisions of the Burma Act, to make temporary piovision for 
the purpose of removing any difficulties arising in relation to the said 
transition: 

And whereas a draft of this order was laid before Parliament in 
accordance with the provisions of sub-section (1) of section three hund 
red and nine of the India Act, and subsection (1) of section one hundred 
and fifty-seven of the Burma Act and an Address has been presented to 
His Majesty by both Houses of Parliament praying that an order may be 
made in the terms of this order: 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and of all other powers enabling him in that behalf, is pleased, by 
and with the advice of His Privy Council, to order, and it is hereby order¬ 
ed as follows:— 

Introductory. 

1. This order may be cited as "The India and Burma (Transitory 
Provisions) Order, 1937." 
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2. The Interpretation Act, 1889, applies for the interpretation of this 
order as it applies for the interpretation of an Act of Parliament. 

Provisions applicable only to India. 

3. (1) For a period of two years from the commencement of Part 
III of the India Act, the provisions of subsection (2) of section one hund¬ 
red and forty-three of that Act (which authorises the continuance until 
provision to the contrary is made by the Federal Legislature, of certain 
provincial taxes falling within the Federal List) shall have effect as if the 
reference to the first of January nineteen hundred and thirty-five were a 
reference to the commencement of the said Part 111. 

(2) Nothing in this paragraph shall continue any taxation beyond 
the time for which it would continue if the India Act had not been passed. 

4. In every Province notwithstanding anything contained in the India 
Act or ill any order in Council made thereunder, but subject to any pro¬ 
vision to the contrary which may be made by an Act of the Indian, the 
Federal or the Provincial Legislature passed in the exercise of the powers 
respectively conferred on them by the India Act— 

(a) any tax, fine, penalty or other sum of whatever nature re¬ 

quired by or under any law as in force immediately before 
the commencement of Part III of the India Act to be 
credited to any local fund or other fund sliall during the 
two financial years next following the commencement of 
the said Pait III, continue to be so credited and shall not, 
during those years, be deemed to be part of the revenues 
of the Province; 

(b) any expenditure from provincial revenues, the amount of 

which is prescribed by or under any law, as in force im¬ 
mediately before the commencement of the said Part III, 
shall, in the said two financial years, be deemed to be ex¬ 
penditure charged on the revenues of the Province. 

5. For the avoidance of doubt it is hereby declared that so much of 
the Road Development Fund, and so much of the Fund for the Economic 
Development and Improvement of Rural Areas, as remain in the hands of 
the Governor-General in Council immediately before the commencement 
of Part III of the India Act, will, notwithstanding anything in section 
one hundred and seventy-three of that Act, continue to be held by him for 
the same purposes as theretolorc. 

6. (1) In the case of Orissa and Sind there shall be charged on 
the revenues of the Province, in addition to the amounts directed to be 
charged thereon by the Government of India (Governors’ Allowances 
and Privileges) Order, 19.16, such sums as the Governor, exercising his 
individual judgment, may deem it necessary to expend in the provision 
and furnishing of his official residences; and the Governor shall exercise 
his individual judgment as respects any question arising in connection 
with the provision and furnishing of the said residences. 

(2) In this paragraph "official residences" has the same meaning as 
in the Government of India (Governors’ Allowances and Privileges) 
Order, 1936, and "provision”, in relation to an official residence, includes 
the reconstruction or improvement of a residence existing at the coin- 
mcncement of Part III of the India Act. 

(3) This paragraph shall cease to have effect on the expiration of 
three years from the commencement of Part III of the India Act, 

7. Notwithstanding any thing in sub-paragraph (2) of paragraph 
three of the Government of India (Commencement and Transitory 
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Provisions) order, 1936, subsection (2) of section one hundred and 
■eighty-one of the India Act shall come into force on the commencement 
of Part III of that Act: 

Provided that, until the establishment of the ederal Railway 
Authority, references m the said subsection to the Authority shall be 
construed as references to the Governor-General in Coi ned. 

8. (1) The provisions of this paragraph shall have effect for a 

period of one year from the commencement of Part III of the India Act: 

Provided that the Governor-General in Council or, as thv. case may 
be, His Majesty’s representative for the exercise of the functions of the 
Crown in its relations with Indian States, may at any lime direct that 
those provisions shall cease to have effect as respects any Province either 
generally, or in relation to any particular tuiKtion or class of functions, 
or in relation to any particular law or enactment. 

(2) Where any functions, which immediately before the commence¬ 
ment of Part III of the India Act were, under any existing Indian law, 
functions of the Governor or the J.ocal Government of a Goveinor’s 
Province, are transferred by or under the India Act to, or to some 
authority or officer nominated or appointed by, the Federal Government, 
the Governor shall continue to discharge those functions, subject to the 
like control by the Governor-General in Council as was exercisable by him 
immediately before the commencement of the said Pan HI. 

Nothing in this sub-paragraph shall affect the operation of sub¬ 
section (2) of section one hundred and fortv-three of the India Act. 

(3) The Chief Commissioner of a Chief Commissioner's Province 
shall discharge therein any functions which under any existing Indian 
law as for the time being in force are functions of a Provincial Govern¬ 
ment. 

(4) Where any functions, which, for the purposes of the India Act, 
are functions of the Crown in its relations with Indian States, were im¬ 
mediately before the Commencement of Pait III of that Act being dis¬ 
charged by the Governor or the Local Government of, or some officer 
serving in connection with the affairs of, a Province, the Governor or, as 
the case may be, that officer, shall continue to discharge those functions, 
subject to the like control by His Majesty’s representative for the exercise 
of the functions of the Crown in its relations with Indian States as were 
exercisable immediately before the commencement of the said I’art IH by 
the (jovernor-General in Council. 

9. Paragraphs 9 and 10 of the Government of India (Commencement 
and Transitory Provisions) Order, 1936, are hereby repealed. 

Provisions applicable both to India and Burma. 

10. Notwithstanding the separation of India and Burma, the Indiail 
Patents and Designs Act, 1911, shall, for a period of two years from the 
date of separation, have effect both in Burma and in India as if Burma, had 
-continued to be part of India, and accordingly references in that Act to the 
Advocate-General, to the High Court and to district courts shall, during 
that period, include references to the Advocate-General of Burma, the 
High Court at Rangoon and district courts in Burma, and the Governor of 
Burma shall be included among the authorities to whom certain documents 
are to be sent under section seventy-two of that Act: 

Provided that nothing in this paragraph shall restrict any right of 
the Federal or the Indian Legislature or the Legislature of Burma to 
^meud or repeal the said Act as respects India or Burma, as the case may 
be, with effect from before the expiration of the said period. 

.1/. P. A. Hankey. 


7.11 
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THE GOVERNMENT OF INDIA (ADAPTATION OF ACTS OF 
PARLIAMENT) ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of March, 1937. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by subsection (5) of section three hundred and eleven of 
the Government of India Act, 1935 (hereafter in the recitals to this Order 
referred to as “the Act”) it is provided that any Act of Parliament con¬ 
taining references to India or any part thereof, to countries other than or 
situate outside India or other than or situate outside British India, to His 
Majesty’s dominions, to a British possession, to the Secretary of State ir> 
Council, to the Governor-General in Council, to a Governor in Council or 
to Legislatures, courts or authorities in, or to matters i elating to the gov¬ 
ernment or administration of, India or British India, shall have effect 
subject to such adaptations and modilications as His Majesty in Council 
may direct, being adaptations and modifications which appear to His 
Majesty in Council to be necessary or expedient in consequence of the 
provisions of the Act or of the Government of Burma Act, 1935: 

And w hereas by subsection (2) of section one hundred and seventy- 
eight of the Act it is provided that all enactments relating to any such 
loans, guarantees and other financial obligations of the Secretary of Slate 
in Council as are referred to in subsection (1) of that section shall in rela¬ 
tion to those loans, guarantees and obligations continue to have effect with 
certain substitutions and with such other modifications and such adapta¬ 
tions as His Majesty in Council may deem necessary; 

And whereas under section three hundred and twenty of the Act 
His Majesty by Order in Council has appointed the first day of April, nine¬ 
teen hundred and thirty-seven, as the date on which the provisions of the 
Act, other than the provisions of Part II thereof, arc. subject to any excep¬ 
tions mentioned in the Order, to come into force; 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three 
hundred and nine of the Act and an address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be made 
in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and cf all other powers enabling him in that behalf, is pleased, by 
and with the advice of His Privy Council, to order, and it is hereby 
ordered, as follows:— 

1. This Order may be cited as “The Government of India (Adapta¬ 
tion OF Acts of Parliament) Order”, 19.^7, and shall come into operation 
on the first day of April, nineteen hundred and thirty-seven. 

2. The Acts of Parliament referred to in the Schedule to this Order 
shall have effect subject to the adaptations and modifications specified in 
the said Schedule. 
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3. In any Act of Parliament passed before the c»- i.niencement of 
this Order and not referred to in the Schedule thereto references to the 
revenues of India shall be construed, in relation to the period after the 
establishment of the Federation of India, as reference? to the revenues of 
the Federation and, in relation to the period betw.-en .he commencement 
of Part III of the Government of India \ct, 1935, and the establishment 
of the Federation, as references to the revenues of the Governor*General 
in Council. 

4. The provisions of this Order which adapt or modif\ any Act by 
transferring functions to another authority shall not render invalid any 
order, byelaw, rule oi regulation duh made, or anything duly flunc, before 
the commencement of this Order and any such order, byelaw, rule, regula¬ 
tion or thing may be revoked, varied or undone in like manner, to the like 
extent and in the like circumstances as orders, byelaws, rules, regulations 
or things made or done by the authority to which the 1 unctions are trans¬ 
ferred. 

5. Nothing in the Aden Colony Order, i9.16, shall be coiistruetl as re¬ 
quiring that references in Acts of Parliament to India or British India 
shall continue to be construed as including references to Aden. 

M. P. A. Ilankey. 


THE .SCHEDULE. 

PART I. 

The Interpretation Act, 1889. 

(52 & 53 Viet. c. 63.) 

In section eighteen, tne definitions of “British India” and “India” shall be 
omitted; ami in the definition of “Governor” the words "and India” shall be omitted 
and after the words “any other British possession” there shall be inserted the words 
“outside British India.” 

After section eighteen there shall be inserted the following section 
Special definitions “18-A.—(1) In this Act and in every other Act, whether 

relating to India. passed before or after the commencement of this Act,— 

(i) the expression “British possession", when used in relation to British terri¬ 

tories in India, shall, unless the contrary intention appears, mean British 
India as a whole, and references, in whatever words, to tcrritoiies of 
the Crown abroad shall as respects India be construed accordingly; 

(ii) the expression "Governor" shall, when used in relation lo British India 

as a whole or to India as a whole, mean the Governor-General; 

(iii) the expression ‘'Governor-General” shall, when used in relation to 

British India or to India,— 

(а) in relation to the period between the commencement of Part III of the 

Goveinment of India Act, 1935, and the establishment of the Federation 
of India, mean the Governor-General in Council ; 

(б) in relation to any period after the commencement of the said Part III, be 

const! ued as including a reference to the Governor of a Province in 
India acting within the scope of any authority given to him under Part 
VI of the said Act; 

(iv) the expression “Indian legislature” and, when used in relation to British 

India or to India, the expression “legislature” shall mean the authority, 
other than the Imperial Parliament, competent to make laws for British 
India, or for the relevant part of British India. 

(2) This section applies for the interpretation of the Government of India 
(Adaptation of Acts of Parliament) Order, 1937, but it does not apply for the interpre¬ 
tation of the Government of India Act, 1935, or the Government of Burma Act, 1935, 
nor save as aforesaid, for the interpretation of any Order in Council made under 
either of those Acts, notwithstanding that that Order may provide generally that this 
Act shall apply for the interpretation thereof as it applies for the interpretation of an 
Act of Parliament. 
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PART II. 
General enactments. 


The Criminal Law (.India) Act, 1828. 
(9 Geo. 4. c. 74). 


In sections one, seven and eight, references (in whatever words) to the British 
territories under the government of the East India Company shall be construed as re¬ 
ferences to British India, British Burma, Aden and the Straits Settlements. 

The Slave Trade Act, 1843. 

(6 & 7 Viet. c. 98.) 

At the end of section four there shall be inserted the following subsection :— 

“(2) In the case of British Iiidia, any such writ as aforesaid may be addressed 
to the chief justice, or other chief judge, of any court which is a High Court for the 
purposes of the Government of India Act, 1935.” 

The Chinese Passengers Act, 1855. 

(18& 19 Viet. c. 104.) 

In section one, the words “ not being under the government of the East India 
Company ”, and in sections eight and ten the words “ or in the territories of the East 
India Company shall be omitted. 

The Evidence bv Commission Act. 1859. 

(22 Vict. c. 20.) 

At the end of section five there shall be inserted the following sub*section:— 

“ (2) For the putposes of this Act the expression 'Supreme Court' means, as res¬ 
pects India, a court which is a High Court for the purposes of the Government of 
India Act, 1935, and, as re.'-pects Burma, the High Court at Rangoon.” 

7 he Indian Securities Act, 1860. 

(23 8c 24 Vict. c. 5.) 

In section one for the words “ by the Secretary of State in Council " there 
shall be substituted the words “ by the Governor-General ”. 

The Admiralty Jurisdiction (India) Act, 1860. 

(23 & 24 Vict. c. 88.) 

For section one there shall be substituted the following section 
Application of 

principal Act to Bri- “1. The Admiralty Offences (Colonial) Act, 1849, shall 
tish India and British apply to British India and British Bufma as it applies to 
Burma. colonies.” 

The Colonial Laws Validti\ Act, 1865, 

(28 & 29 Vict. c. 03.) 

In section one, for the words “and such territories as may for the time being be 
vested in Her Majesty under or by virtue of any Act of Parliament for the govern¬ 
ment of India” there shall be substituted the words “British India and British Burma”. 

The Documentary Evidence Act, 1868. 

(31 & 32 Vict. c. 37.) 

In section five, in the definition of “British colony and possession” the words 
from “and such” to “India” shall be omitted, and at the end of the section there shall 
be inserted the following subsection;— 

" (2) For the purposes of this Act, British India as a whole and also each Gover¬ 
nor’s Province and Chief Commissioner’s Province thereof shall be regarded as sepa¬ 
rate British possessions.” 

The Colonial Prisoners Removal Act, 1869. 

(32 & 33 Vict. c. 10.) 


In section two, for the words “ such territories as may for the time being be 
vested in Her Majesty by virtue of any Act of Parliament for the government of 
India ” there shall be substituted the words “ British India or British Burma ". 

The Extradition Act, 1870. 

(33 & 34 Vict. c. 52.) 

In section twenty-three, after the words "of India” there shall be inserted the 
words “or, as the case many be, of the Governor of Burma"; the words “in Councils 
shall be omitted and after the words "British India” there shall be inserted the words 
"or with Burma". 

In section twenty-six in the definition of "governor” the words “and includes 
he overnor of any part of India shall be omitted. 
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The Foreign Enlistment Act, 1870. 

(33 & 34 Viet. c. 90.) 

In section thirty, in the definition of “The Governor” the words “or the gover* 
nor of any presidency” shall be omitted, and for the words "and where a British 
possession consists,” there shall be substituted the words “and as respects a British 
possession which consists.” 

The Slave Trade Act, 1873. 

(36 & 37 Viet, c 88.) 

In section two, at the end of the definition of “governor” there shall be inserted 
the following words:— 

“Provided that as respects British India it means the Governor «general." 

The Courts {Colonial) Jurisidiciion Act, 

(37 & 38 Viet. c. 27.) 

In section two, for the words from “or the Channel Islands” to “India and” 
there shall be substituted the words “the Channel Islands, British India or British 
Burma, but shall include”, and at the end of that section there shall be insetted the 
following section:— 

Application of Act 2-a. This Act applies in relation to each Governor’s Pro¬ 
to British India and vince and Chief Comims-sioner's Province of British India and 
British Burma. to British Burma as it applies in lelation to a colony.” 

The Slave Trade Act, 1876. 

(39 & 40 Viet. c. 46.) 

In section two, for the words “If the Governor-General of India in Council shall 
at a meeting for tnaking laws and regulations amend” there shall be substituted the 
words, “If the Legislature of India shall amend”; and for the words “the Secretary of 
State for India” there shall be substituted the words “the Secretary of State”. 

In section three, for the words “section 330 of Act 10 of 1872 passed by the Gov- 
^nor-Gencral of India in Council and” there shall be substituted the words “Chapter 
XL of.the Indian Act V of 1898”; for the words “the Governoi-General of India in 
Council or any Indian Government” there shall be substituted the words “His Majesty's 
R^reswtative for the exercise of the functions of the Crown in its relations with 
Indian States or of the Governor-General”; and for the words “Her Majesty’s Indian 
dominions there shall be substituted the words “British India, British Burma or 
Aden . 

After section three there shall be inserted the following sections;— 

Application of Act O) The provisions of this Act shall apply to Burma 

to Burma. subject to the modifications specified in this section. 

„ section one, for the words “of any Prince or State in India in alliance with 

Tier Majesty there shall be substituted the words “a native of any part of Burma not 
forming part of British Burma"; and for the words “British India" there shall be sub¬ 
stituted the words “British Burma”. 

(3) In section two, for the words “the Legislature of India” there shall be substi¬ 
tuted he words ‘the Burma Legislature”. 

. W In section three, for the words “every High Court in India" there shall be 
substituted the words “the High Court at Rangoon”; for the words ".And every High 
Court' there shall be substituted the words “And the High Court"; for the words 

**^8ent of" to the words “alliance with Her Majesty” there shall be substituted 
the words ‘agent of the Governor in the said parts"; and for the words “jurisdiction 
in India there shall be substituted the words “jurisdiction in Burma”. 

^ reference to the Indian Penal Code and for the reference to Chap- 

ter XL of the Code of Criminal Procedure there shall be substituted a reference to the 
A » L" question as adapted or modified under the Government of Burma 

Act, 1S«5, and in force as part of the law of Burma immediately aHer the commence¬ 
ment of that Act: 

Provided that, if the Code of Criminal Procedure is repealed and re-enacted in 
Burma, either with or without modifications, the reference to the said Chapter XL. 
^all be construed as a reference to the corresponding provisions of the re-enacted 
Code as for the time being in force in Burma. 

Application of Act 3-Ji. (1) The provisions of this Act shall apply to Aden 
fo ^ subject to the modifications specified in this section. 

, (2) In section one, the words “or of any Prince or State in India in alliance with 
Her Majesty’ shall be omitted and for the words “British India” there shall be substi¬ 
tuted the word “Aden”. 
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(3) In section two, for the words "the Legislature of India” there shall be substi¬ 
tuted the words "any authority competent to make laws for Aden”; after the word 
"unless”, where it first occurs, there shall be inserted the words "(in the case of a 
law not made by Order in Council)”, and for the words “amending Act” there shall be 
substituted the words "amending law”. 

(4) In section three, for the words "every High Court in India”, there shall be 
substituted the words “the Supreme Court of Aden”; for the words "And every High 
Court" there shall be substituted the words "And the Supreme Court"; for the words 
from "agent of” to the words “alliance with Her Majesty” there shall be substituted 
the words “agent of the Governor in the said parts”, and for the words “jurisdiction 
in India” there shall be substituted the words “jurisdiction in or for Aden". 

(5) Any reference to the Indian Penal Code shall be construed as a reference to 
that Code as in force in Aden immediately after the commencement of the Aden Colony 
Order, 1936, and the reference to Chapter XL of the Code of Criminal Procedure 
shall be construed as a reference to that Chapter as for the time being in force in 
Aden, or, if the said Code is repealed and re-enacted in Aden, either with or without 
modifications, as a reference to the corresponding provisions of the re-enacted Code as 
for the time being in force in Aden. 

Section five shall be omitted. 

The Colonial Fortifications Act, 1877. 

(40 & 41 Viet. c. 23.) 

In section three, for the words “India as defined for the purposes of the Acts 
for the time being m force relating to the Government of India” there shall be substi¬ 
tuted the words "British India or British Burma”. 

The Colonial Stock Act, 1877. 

(40 & 41 Viet. c. 59.) 

In section twenty-six, for the words “India as defined for the purposes of the 
Acts for the time being in force relating to the Government of India" there shall be 
substituted the words “British India or British Burma”. 

The Territorial Waters Jurisdiction Act, 1878. 

(41 & 42 Viet. c. 73.) 

In section seven, in the definition of “Governor” the words “or the Governor of 
any presidency” shall be omitted, and for the words “and where a British possession” 
there shall be substituted the words “and as respects a Briti.sh possession which”. 

The Fugitive Offenders Act, 1881. 

(44 & 45 Viet. c. 69.) 

In section thirty-nine in the'definition of “governor” the' words “and includes 
the governor and lieutenant-governor of any part of India” shall be omitted. 

The Colonial Prisoners Removal Act, 1884. 

(47& 48 Viet. c. 31.) 

After section fourteen thfere shall be inserted the following sections 
Application of Act "14a.. (1) This Act in its application to British India shall 
to British India. have effect subject to the modifications specified in this section. 

(2) In relation to persons removed or to be removed, or returned or to be 
returned, from or to British India to or from any part of His Majesty’s dominions 
outside British India, British India shall be deemed to be one British pos.scssion and, in 
relation to that possession, any reference to the Government, to the Governor or to the 
Governor in Council and any reference to the Legislature shall be construed as a re¬ 
ference to the Governor-General or, as the case may be, to the Indian or Federal 
Legislature. 

(3) In relation to persons removed or to be removed, or returned or to be 
returned, from or to one Province in British India to or from another Province in 
British India, each Province shall be deemed to be a separate British possession ; any 
reference to the Government or to the Governor in Council and any reference to the 
Legislature shall, in relation to a Governor’s Province, be construed as a reference to 
the Governor or, as the case may be, to the Provincial Legislature; and any reference 
to the Government, the Governor or the Governor in (Council and any reference to 
the Legislalature shall, in relation to a Chief Commissioner’s Province, be construed as 
a reference to the Governor-General or, as the case may be, to the Indian or Federal 
Legislature. 

Xft I** thc application of this Act to British Burma re- 

to ferences to the Governor in Council shall be construed as 

to British Burma. references to the Governor.” 

In section eighteen— 

(o) after the words “unless the context otherwise requires” there shall be 
inserted the words "and subject, as respects India, to the provisions of 
.section fourteen A of this Act"; 
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(6) in the definition of “British possession", the words “and any part of India 
under a Governor or Lieutenant-Governor shall be deemed to be one 
British possession" shall be omitted; 

(c) the definition of “India” shall be omitted; 

(</) in the definition of “leRislature", the words “ani! in every part of India 
means the Governor General in Council" shall be omitted ; and 
(e) in the definition of “Governor", the words "and includes the Governor- 
General of India and also the Governor and Licitenant-Governor of any 
part of India" shall be omitted. 

The Evidence by Commission yicf, 1885 
(48 & 49 Viet. c. 74.) 

In sections two and three, after the word “India” there shall be liiserted tlie 
word "Burma". 

The Colonial Courts jf Admiralty I it, 1890. 

(53 & 54 Viet. c. 27.) 

.^t the end of section four there shall be inserted the following paragraph :— 

“This section shall not apply to Indian laws or Burma laws. ’ 

In proviso (a) to subsection (2) ofsection nine, for the words "or in any British 
possession” there shall be substituted the words “or in Burma or in any other British 
possession". 

The Foretan Jurisdiction Act, 1890. 

(53 8e 54 Viet. c. 37.) 

At the end of section fifteen there shall be inserted the words “and natives of any 
part of Burma which is not part of British Burma". 

The Superannuation Act, 1892, 

(55 & 56 Viet. c. 40.) 

In subsection (3) of section one, after the words “revenue of India" there shall 
be inserted the words “or of Burma" and the words “in Council of India” shall be 
omitted. 

In paragraph (c) of section four, after the words “of India” there shall be 
inserted the words “or of Burma", and at the end of the section there shall he inserted 
the following subsection :— 

“(2) In this Act references to the revenue of India include references to the 
revenues of the Federation (and, before the establi.shinent of the Federation, the 
revenues of the Gf vcrnor-General in Council) and to the revenue.s of any Province in 
India". 

The Regimental Debts Act, 1893. 

(56 & 57 Viet. c. 5.) 

In section sixteen, after the word “India” there shall be inserted the words “or 
Burma". 

In section twenty-five, for the words "as if it were a colony” there shall be sub¬ 
stituted the words “and to Burma as if they were colonies” ; and at the end of the 
section there shall be added the words “ or to any native of Burma within the meaning 
of Burma military law". 

In section twenty-six, after the word “India” where it first occurs there shall be 
inserted the words “or Burma"; after the words “of the comniandcr-in-chief in India" 
there shall be inserted the words “or of the general officer commanding the forces 
in Burma" ; the words “or of any provincial Commander-in-Chief in India" shall be 
omitted and for the words “The Secretary to ihe Government of India in the Military 
Department" there shall be substituted the words “The Governor-General of India or, 
as the case may be, the Governor of Burma". 

In section twenty-seven, for the words “the Indian military and orphan funds, 
or either of them” there shall be substituted the words "any olficially recognised 
pension or provident fund”. 

.Section twenty-eight shall be omitted. 

In section twenty-nine, in the definition of "representation" after the^ word 
“India” in both places where it occurs there shall be inserted the word “Burma", and 
in the definition of “official administrator” the words “presidency or” shall be omitted, 
and after the word “province” there shall be inserted the words “and in Burma the 
Administrator-General of Burma." 

The Trustee Act. 1893. 

(56 & 57 Viet. c. 53.) 

Until the Parliament of Northern Ireland makes other provision in that behal f, 
this Act shall, in its application to Northern Ireland, have effect as if 
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(a) at the end of paragraph (d) of section one there were inserted tije words 
“or in any sterling loans raised by the Secretary of State on behalf of 
the Governor-General of India in Council under the provisions ot 
Part XIII of the Government of India Act, 1935 ; and ^ 

(ft) at the end of the said section there were inserted the words (^) 1 ne dis¬ 
solution of the Council of India shall not remove from the operation ot 
this section any securities which were within the operation thereot im¬ 
mediately before the dissolution of that Council". 


The Merchant Shipping Act, 1894. 

(57 & 58 Viet. c. 60.) 

Ill section ninety-nine, for the words “Indian Marine Service", in both place<« 
where they occur, there shall be substituted the words “Indian Navy". 

In section one hundred and twenty-five, in subsection (1), after the words “of 
India" there shall be inserted the words “or Burma", and after the words “British 
India" there shall be inserted the words “or British Burma"; in subsection (2), for the 
words from “as the Governor-General" to the end of the subsection there shall be 
substituted the words “as the Governor-General of India or the Governor of Burma, 
according as the agreement is made in India or Burma, may direct"; in subsection 
(3) the words “in Council of India", wherever they occur, shall be omitted, and in 
subsection (4) after the word “India", wherever it occurs, there shall be inserted the 
words “or Burma". 

In section one hundred and eighty-five, the words “in Council of India" whereyer 
they occur, shall be omitted; in subsection (1),after the words “natives of India" 
there shall be inserted the words “or Burma"; in subsection (2), after the words 
“The part of India” there shall be inserted the words “or of Burma”; in subsection 
(3), the words “out of the revenues of India" shall be omitted, and at the end of the 
subsection there shall be inserted the words “but, so far as not recovered from the 
owner or master shall be a liability to be met out of the revenues of India or, as the 
case may be, of Burma”, and in subsection (4) after the word “India" there shall 
be inserted the words “or Burma”. 

In section two hundred and seventy, after the words “British India” there shall 
be inserted the words “British Burma”. 

In sub-section (2) of section three hundred and sixty-eight, for the words 
“Governor-General of India in Council” there shall be substituted the words “legis¬ 
lature of India". 

After section three hundred and sixty-eight there shall be inserted the following 
section 

“368-A, (1) The provisions of the past preceding section shall apply in relation to- 
Power for I eeisla- Burma as they apply in relation to British India with 

ture of Burma to substitution of references to British Burma for references 
anniu TTT to British India or India and of a reference to Burma law for 

apply t art 111. reference to Indian law. 

(2) Any Act of the Indian Legislature which, as adapted or modified under 
the Government of Burma Act, 1935, is in force immediately after the commencement 
of that Act as part of the law of Burma shall, for the purposes of this section, be 
deemed to be an Act of the Legislature of Burma”. 


The Appellate Jurisdiction Act, 1908. 


(8 Edw. 7, c. 51.) 

In sub-section (1) of section two, for the words “any High Court in British 
India” there .shall be substituted the words “the Federal Court in India, a High Court 
in British India or the High Court at Rangoon", and for subsection (3) of that section 
there shall be substituted the following subsection;— 

"(3) In this section the expression ‘High Court in British India' means a court 
which is a High Court for the purposes of the Government of India Act, 1935, and, as 
respects any period before the commencement of Part III of that Act, a court which 
was, or was recognised by Order in Council as being, a High Court in British India for 
the purposes of this section". 

In the Schedule, after the words "British India’’ there shall be inserted the 
words "British Burma'*. 

The Pensions {Governors of Dominions, etc.) Act, 1911. 

(1 & 2 Geo. 5. c. 24.) 

In subsection (1) of section twelve, after the w'ords “of British India" there 
shall be inserted the words “and of British Burma”. 
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The British Nationality and Status of Aliens Act, 1914. 

(4 & 5 Geo. 5. c. 17.) 

In subsection (1) of section eight, after the words “Britisli India ’ there shall be 
inserted the words “British Burma”. 

The Prise Courts Act, 1915. 

(5 & 6 Geo. 5. c. 57.) 

In section four, tor the words “as respects any pri/e l on-t in India except on 
the application of the Governor-Genetal of Ind.ain Gouncil’’ there shall be substituted 
the words “as respects any prize court in India, except on the applicati m of the 
Governor of the Province in which the court has its principal seat or, ' i respects any 
prize court in Burma, except on the application of the Governor of Bui n a” 

The Official Secrets Act, 1920. 

(10 & 11 Geo. S. c 75.) 

In proviso (a) to subst'ction (1) of section eleven, for the words “and India’’, 
there shall be substituted the words “India and Burnm". 

The Trusts (Scotland) Act, 1921. 

(11 & 12 Geo S.c. 58.) 

At the end of section ten there shall be inserted the following subsection:-^ 

“ (2) In this section the expression "the Indian Government” means the Secre¬ 
tary of State in Council of India, but the dissolution of the Council of India shall not 

remove from the opeiation of this section any stock, debentures, bonds or mortgages 

which were within the operation thereof immediately before the dissolution of that 
Council.” 

The Treaties of Washington Act, 1922. 

(12 & 13 Geo. 5. c 21.) 

In subsection (1) of section five, after the word “India’'there shall be inserted 
the word “Burma". 

The Finance Act, 1923. 

(13 & 14 Geo. 5 c. 14.) 

In section nineteen, in subsection (2), after the words “British India” there shall 
be inserted the words “or British Burma”, and in subsection (4' for the woids British 
India or for" there shall be substituted the words “India, Burma or”. 

The Trustee Act, 1925. 

(IS & 16 Geo. c 19.) 

At the end of section one, there shall be inserted the following subsection:— 

“(3) The dissolution of the Council of India shall not remove from the opera¬ 
tion of this section any debenture stock or other stock which was within the operation 
thereof immediately before the dissolution of that Council." 

The Merchant Shipping (International Labour Conventions) Act, 1925. 

(15 & 16 Geo. 5. c. 42.) 

At the end of section five there shall be inserted the following subsection— 

“(2) Notwithstanding the separation of India and Burma this Act shall continue 
to have effect as if Burma were still part of India.” 


Indian and Colonial Divorce Jurisdiction Act, 1926. 

(16 & 17 (rto. 5. c. 40.) 

In subsection (1) of section one, for the words “a High Court in India to which 
Part IX of the Government of India Act applies’’ there shall be substituted the words 
“a High Court in British India constituted by His Majesty by Letters Patent ; ana 
for the words “where a court in India" there shall be substituted the words where a 
court in British India”. . ... ^ r t j » t. n 

In subsection (4) of section one, the words in Council of India shall oe 


omitted^ subsection (5) of section one, for the words “and India” there shall be substi¬ 
tuted the word^s^ o"section on”e!There shall be inserted the following sections 


Divorce Jurisdic- “1-A—The provisions of section one of this Act shall 

tion of High Court in ^ j relation to Burma as they apply m relation to 

Burma where parties jn^ia, subject to the following modifications, that is to 
are domiciled in Eng- _ 

land or Scotland. . u * • 

(a) in subsection (1) of the said section, for the words a High Court in 
^ ' British India constituted by His Majesty by Letters Patent ‘Jere sha^lI 
be substituted the words “the High Court at Rangoon , and for the 


Z-12 
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words “where a court in British India” there shall be substituted the 
words “where the court”; 

(h) in the provisos to the said subsection, for the words “any such court”, 
wherever those words occur, there shall be substituted the words “the 
court"; and for the words "no such court shall” there shall be substitu¬ 
ted the words "the court shall not”; 

(r) in subsection (3) of the said section, for the words “the High Court in 
India by which the decree or order is made” there shall be substituted 
the words “the High Court at Rangoon" and for the words “by the High 
Court in India” there shall be substituted the words “by the High Court 
at Rangoon”; 

(d) in subsection (4) of the said section, for the words “a High Court in India” 

there shaM be substituted the words "the High Court at Rangoon" and 
in paragraph (e) for the words “each High Court” there shall be substi¬ 
tuted the words “the High Court”; 

(e) in subsection (5) of the said section, for the words “a High Court in 

India” there shall be substituted the words “the High Court at 
Rangoon”; 

(/) save as aforesaid, for the word “India” wherever it occurs in the said 
section (except in the phrase “India and Burma”) there shall be substi¬ 
tuted the word “Burma”. 

1-B.—(1) Any proceedings commenced under this Act 
Saving for pending before the separation of Burma from India may be continued, 
proceedings, rules etc. determined and appealed against in all respects as if Burma 
had continued to be part of India. 

(2) The rules made under subsection (4) of section one of this Act which imme¬ 
diately before the separation of Burma from India were applicable to the High Court 
at Rangoon shall, until .superseded by fresh rules, continue to apply to that court, and 
nominations made and approved under those rules shall continue to have effect,” 

Ill section two, for the words "the foregoing provisions of this Act" there shall 
be substituted the words “the provisions of section one of this Act”. 

</• section three, after the words “in India” there shall be inserted the words 
(including Burma and Aden)”. 

Indian Church Ad, 1927. 

(17 & 18 Geo. 5. c. 40.) 

In section one, in the definition of “chaplain” for the words from "is appointed” 
to “a like chaplaincy” there shall be substituted the words— 

“(i) is a chaplain to whom the provisions of section two hundred and sixty- 
nine of the Government of India Act, 1935, or the provisions of section 
one hundred and twenty-two of the Government of Burma Act, 1935, 
apply; or 

(ii) is in the permanent service of the Crown and has been or is accepted by 
the Secretary of State in Council of India, or by the Secretary of State, 
as holding for the purposes of this Act a chaplaincy in India, Burma or 
Aden.” 

At the end of the said section there shall be inserted the foUow’ing words and 
subsection— 

"Any reference m this Act to the revenues of the Federation of India shall, as 
respects the period before the establishment of the Federation, be construed as a 
reference to the revenues of the Governor-General in Council. 

Any reference in this Act to, or to any provisions of, an Indian Act shall be 
construed as a reference to that Act as for the time being in force in India, and, as 
respects any period after the separation of Burma and Aden from India, as including 
references to that Act or those provisions as for the time being in force in Burma and 
as for the time being in force in Aden, and, if any such Act or provisions have, 
whether in India, Burma or Aden, been repealed and re-enacted either with oi without 
modifications, any reference thereto in this Act shall be construed as a reference to 
the re-enacted Act or provisions as in force in the country in question. 

(2) Nothing in the Government of India Act, 1935 shall be construed as affecting 
the unity of the Indian Church as defined in this section or as excluding Burma or 
Aden from the operation of this Act.” 

In section three, after the words "church or burial ground” in the first two 
places where those words occur there shall be inserted the words “in India, Burma or 
Aden.” 

In section four, in subsection (1), the words “in Council", in both places where 
those words occur, shall be omitted, and after the words "whether consecrated or 
not ’ there shall be inserted the words "which are situate in India”. 
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After the said sub*sectioii (1) there shall be inserted the following subsection— 
If such a certificate as aforesaid is sent to the Govcnior-Gencral of 
India he shall also forward a certified copy thereof to the Governor of Burma who 
shall cause it to be published in the official Gazette of Burma atid thereupon shall be at 
liberty to resume complete control of all or any Maintained Chi ichcs or burial grounds, 
whether consecrated or not, which arc situate in Burma, and the Indian Cliurch and the 
officials and members thereof respectively shall cease to have any rights thciein." 

In subsection (2), at the end of paragraph (i), theio shall be inserted the 
words “or, as the case may be, of the Governn.ent of Burma”. 

In subsection (3), for the words “the Governor-General of India in Council” 
there shall be substituted the words “ Governor-General of India or, as the case may 
be, the Governor of Burma”; and at the end of the subsection ‘here slial' be inserted 
the following subsection— 

“(3-a) The provisions of subsections (l-\), (2) and (3) of this section shall 
apply in ielation to Aden as they apply in relation to Burma, with the substitution of 
the word 'Aden' for the word 'Burma' wherever that word occurs". 

In section five, for the word; from "The Governor-General" to "Council of 
India” there .shall be substituted the words “The Governor-General of India as respects 
India, the Governor of Burma as respects Burma, and the Governor of Aden as respects 
Aden, in each case with Ihe sanction of the Secretary of State." 

In paragraph (ii) of the ^aid section fer the word "the revenues of India" there 
shall be substituted the words “the revenues of the Federation of India, the revenues 
of Burma or the revenues of Aden, as the the case may be”. 

In paragraph (x) of the said section for the words “the Governor-General of 
India in Council" there shall be substituted the words "Governor-General of India, 
the Governor of Burma, or the Governor of Aden". 

At the end of the said section there shall be inserted the following sub-section— 

"(2) Any rules made under this section which immediately before the ‘••eparation 
of Burma and Aden from India were applicable to Burma or Aden shall, until super¬ 
seded by other rules, continue to apply with any necessary modifications to Burma or 
Aden, as the case may be”. 

In section eight, at the end of subsection (2), there shall be inserted the follow¬ 
ing sub-section— 

"(2-a) Notwithstanding anything in section one of this Act, section ninety-two 
of the Code of Civil Procedure as for the time being in force in India shall, for the 
purposes of this sei-tion, be deemed to be in foice in Aden as part of the law of Aden, 
whether it is there in force for other purposes or not, and any appeal under this 
section from the decision of a court in Aden shall lie to, and be entertained by, the 
High Court at Bombay". 

Subsection (3) of the said section -•hall be omitted. 

In section nine, in paragraph li) for the words "the Secretary of State in 
Council of India” in both places in which they occur there shall be substituted the 
words “any competent authority”; in paragraphs (iii) and (iv) after “continuance” 
there shall be inserted the words "by the competent authority"; and in paragraph 
(iv) after the words "minister in India" there shall be inserted the words "Burma 
or Aden”. 

Throughout the .section for the words “the revenues of India" there shall be 
substituted the words “public revenues of India, Burma or Aden". 

The Easter Act, J928. 

(18 & 19 Geo. 5. c. 35.) 

In part I of the Schedule, after the words “British India” there shall be 
inserted the words “British Burma”. 

The Appellate Jurisdiction Act, 1929. 

(19 & 20 Geo. 5. c. 8.) 

For sub-section(2) of section one there shall be substituted the following subsec- 

“(2) A person shall be qualified under this section if he is a Privy Councillor, 

and 

(o) is or has been a judge of the Federal Court in India, a High Court in 
British India or the High Court at Rangoon; or 
(b) is a barrister, advocate or pleader of not less than fourteen years standing 
who practises, or has practised, in Bnti.sh India or British Burma. 

In this sub-section the expression ' High Court in British India means a court 
which is a High Court for the purposes of the (Jovernment of India Act, 1935, and, 
as respects any period before the commencement of Part III of that Act, a court 
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which was a High Court within the meaning of clause (24) of section three of an 
Act of the Indian Legislature known as the General Clauses Act, Io97. , . 

In subsection (5), for the words "the revenues of India" there shall be substi¬ 
tuted the words “the revenues of the Federation of India, the revenues of the 
Governor-General of India in Council or the revenues of Burma, as the case may be." 

The Companies Act, 1929. 

(19 & 20 Geo. 5. c. 23.) 

In paragraph (A) of subsection (1) of section fifty-four, for the words “as 
amended by" there shall be substituted the words “as amended or adapted by or 
under". 

The Import Duties Act, 1932. 

(22 & 23 Geo 5. c. 8.) 

At the end of subsection (1) of section four there shall be inserted the 
following words:— 

“This section shall apply also to Burma as respects goods imported after the 
thirty-first day of March, nineteen hundred and thirty-eight." 

In subsection (1) of section twenty-one, in the definition of “the British 
Empire" after the word “India" there .shall be inserted the words “and Burma". 

The Isle of Man (Customs) Act, 1932. 

(22 & 23 Geo. 5. c. 16.) 

At the end of subsection (1) of section two there shall be inserted the 
following words:— 

“This section shall apply also to Burma as respects goods imported after the 
thirty-first day of March, nineteen hundred and thirty-eight.” 

In paragraph (b) of section eleven, after the word “India" there shall be 
inserted the words "and Burma. ’ 

The Finance Act, 1933. 

(23 & 24 Geo. S. c. 19.) 

At the end of paragraph (a) of subsection (1) of section fifteen there shall be 
inserted the words “(as adapted by any order in (Touncil made under the Government 
of India Act, 1935)". 

In paragraph 2 (d) of Schedule V. after the word “India" there shall be 
inserted the w'ord “Burma". 

The Isle of Man (Customs) Act, 1933. 

(22 & 24 Geo. 5. c. 40) 

At the end of paragraph (a) of section eleven and at the end of paragiaph (b) 
of sub-section (2) of section twenty-one there shall be inserted the words “(as adapted 
by any Order in Council made under the Government of India Act, 1935)”. 

_ In paragraph 2 (d) of schedule IV, after the word “India” there shall be 
inserted the word “Burma". 

The Whahng Industry (Regulation) Act, 1934. 

(24 & 25 Geo. 5. c. 49.) 

In subsection (1) of section fifteen, the words “or by the Indian Legislature” and 
the words “or, as the case may be, in British India ’ shall be omitted, and in subsection 
(1) of section seventeen, after the word “India” there shall be inserted the words “or 
Burma”. 

The Unemployment Insurance Act, 193.5. 

(25 & 26 Geo. 5. c. 8.) 

In paragraph (d) of subsection (10) of section ninety-six, after the words 
‘Indian forces” there shall be inserted the words “Burma forces”. 

The National Health Insurance Act, 1936. 

(26 Geo. 5 & 1 Edw. 8. c. 32.) 

, In subsection (1) of section one hundred and twenty-nine, after the words 
Indian Forces" there shall be inserted the words “of His Majesty's Burma Forces”. 

PART III. 

The Army and Air Force Acts. 

(a) Adaptations of the Army Act and also of the Air Force Act. 

In section thirteen,—in paragraph (a) of subsection (1) after the word “India" 
there shall be inserted the word “Burma". 

In section fifty-four,—in subsection (8), after the word “India" there shall be 
inserted the words “or Burma", and at the end of the subsection there shall be added 
the words “or, as the case may be, by the Governor of Burma”; and in subsection (9) 
after the words “the Governor-General” there shall be inserted the words “or, if he 
has been tried in Burma, by the Governor of Burma". 
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In section fifty-nine, after the word “India", in both places where it occurs, 
there shall be inserted the word "Burma". 

In section sixty, after the word “India”, in both places where it occurs, there 
shall be inserted the words “or Burma”. 

In section sixty-four,—in sub-section(4) after the word"Ii dia", in the first three 
places where it occurs, there shall be inserted the word “Burma", and after the words 
“Governor General of India” there shall be inserted the words “the Governor of a 
Province in India, the Governor of Burma”. 

In section sixty -eight,—in paragraphs (/), (p) and (h) of sub-section (2) after 
the word “India” wherever it occurs, there shall be inserted the word '‘Burn,a". 

In section ninety-four, after the word “India" where it first occurs, there shall 
be inseited the word “Burma", and after the wordb “in the Uomirion; and" tl>erc shall 
be inserted the words “In Burma, any person dulj authorised in that bclialf by the 
Governor of Burma; and". 

In section one hundred and twenty-two,—in <ub-scction (6) after the words 
“the Governor-General of India” there shall be inserted the words “the Governor of 
Burma”. 

In section one hundred and twenty-seven, the words “to the provisions of the 
Indian Evidence Act. 1H72 or" shall be omitted, and after the word “legislature” there 
shall be inserted the words “or authority". 

In section one hundred and thirty,—in subsection (5) for the words “presi¬ 
dency in which the person is confined” there 'hall be substituted the words “Province 
in which the person is confined and, in the case of a person confined in Burma, the 
Governor of Burma”, and after the words “the United Kingdom, India”, in both places 
where those words occur, there shall be inserted the word “Burma”. 

In section one hundred and thirty-two, after the words “in India for the 
Governor-General'' in both places where those words occur, there shall be inserted the 
words “and in Burma for the Governor”; for “the words the Secretary of .State 
or Governor-General” there shall^ be substituted the words “the Secretary of State, 
Governor-General or Governor," and for the words “The Secretary of State and 
Governor-General shall by rule” there shall be substituted the words “The .Secretary 
of State, the Governor-General and the Governor of Burma shall by rules”. 

In section one hundred and thiitjj-four, after the word "India” in both places 
where that word occurs, there sliall be inserted the words “or Burma”. 

In section one hundred and thirty-five, after the words “with the Governor- 
General of India” there shall be inserted the words “the Governor of any Province in 
India, the Governor of Burma”; for the words “or in such colony,” there shall be 
substituted the words “Burma or that colony”; and after the words “from the 
Governor-General of India" there shall be inserted the words “the Governor of the 
Province, the Governor of Burma". 

In section one hundred and thirty-six, for the woids "passed hy the Governor- 
General of India in Council" there shall be substituted the words “for the time being 
in force in India or Burma, being in the case of India a law of the Indian legislature.” 

In section one hundred and thirty-seven,—in paragraph (4) after the words “the 
Governor-General” there shall be inserted the words “or, in the case of officers 
serving in Burma, the Governor”; after the words "an officer serving in India" there 
shall be inserted the words "or Burma", and for the words “in Council" there shall be 
substituted the words “or, as the case may be, for Burma". 

In section one hundred and forty-three,—in sub-section (I) for the words "the 
legislature or other authority in India or any colony, there shall be substituted the 
words “any legislature or other authority in India, Burma or a colony". 

In section one hundred and fifty four,—in paragraph (5) after the word “India" 
there shall be inserted the words "or Burma”, and in paragraph (7) after the word 
“India” there shall be inserted the word “Burma”. 

In section one hundred and fifty-six,—in sub-section (8) after the words "the 
Governor-General of India" there shall be inserted the words “or the Governor of 
Burma”; for the words “by any law or Ordinance to reduce” there shall be substituted 
the words “to provide for reducing"; and after the words “such Governor-General” 
there shall be inserted the word “Governor”. 

Ill section one hundred and sixty-two,—in sub-section(3) for the words “supreme 
court in India” there shall be substituted the words “High Court in India or Burma”. 

In section one hundred and sixty-three,—in paragraph (d) of sub-section (1) 
after the words “Governor-General of India" there shall be inserted the words “and, 
if in Burma, by some office under the Governor of Burma"; and in sub-section (2), 
after the word "India” there shall be inserted the words “or Burma". 
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In section one hundred and sixty-eight, after the word "India” there shall be 
inserted the word “Burma”. 

In section one hundred and sixty-nine, after the words “the Governor- 
General of India" there shall be inserted the words "and the Governor of Burma"; the 
words “by law" shall be omitted, and after the words “appear to the Governor- 
General" there shall be inserted the word "Governor”. 

In section one hundred and seventy,—in sub-section (3) for the words “supreme 
court in India” there shall be substituted the words “High Court in India or Burma” 
and after the woids “such Indian” there shall be inserted the word “Burma”. 

In section one hundred and seventy-five,—in paragraph (4) for the words "and 
of India” there shall be substituted the words “India and Burma” ; 

In paiagraph (7) after the words "Governor General of India” there shall be 
inserted the words “oi of the Governor of Burma”; and 

In paragraph (12) after the word “India" in both places where it occurs, there 
shall be inserted the word "Burma”. 

In section one hundred and seventy-six,—in paragraph (3) for the words "and of 
India tlicie shall be substituted the words “India and Burma”; and 

In paragraph (11) after the word “India” in both places where it occurs, there 
shall be inserted the word “Burma". 

In section one hundred and seventy-seven, for the words "in India or in a 
colony” there shall be substituted the words "in India, Burma or a colony”, and after 
the words “of India” wherever those words occur, there shall be inserted the word 
"Burma". 

In section one hundred and eighty,'—in sub-section (1) after the word “India” 
wherever it occurs, there shall be inserted the words “or Burma”, and in sub-section(3) 
after the word "India” there shall be inserted the words “or Burma”. 

In section one hundred and cighty-one,—in subsection (1) after the word 
“India” there .shall be inserted the word "Burma’’. 

Ill section one hundred and ninety,—for paragraph (21) the following paragraphs 
shall be substituted:— 

“(21) The expression ‘British India’means all territories for the time being 
comprised within the Governors Provinces and the Chief Commissioners' Provinces, 
and the expression ‘India means British India together with all territories of any 
Indian Ruler under the suzerainty of His Majesty, all territories under the suzerainty 
of any such an Indian Ruler, the tribal areas and any other territories which His 
Majestv in Council may from time to time after ascertaining the views of the Federal 
Government and the Federal Legislature, declare to be part of India. 

(21-a) The expression ‘Burma’ includes (subject to the exercise by His Majesty 
of any powers vested in him with respect to the a'tcration of the boundaries thereof) 
all territories which were immediately before the first day of April, nineteen hundred 
and thirty-seven, comprised in India, being territories lying to the east of Bengal, 
the State of Manipur, Assam and any tribal areas connected with Assam, and the 
expre.s$ion ‘British Burma' means so much of Burma as belongs to His Majesty. 

(21-b) The expressions‘tribal areas’ and ‘Ruler’ have for the purposes of the 
foregoing definitions, the same meanings as they have in the Government of India Act, 
1935”; 

in paragraph (23-a) after the words “of British India” there shall be inserted 
the words "of British Burma”; 

in paragraph (24) for the words “or India’’ there shall be substituted the 
words "India or Burma”; 

ill paragraph (30) the words from the beginning to “chief court and” shall be 
omitted; 

in paragraph (33) after the word “India" there shall be inserted the words 
“or Burma”, and 

in paragraph (35) after the word "India” there shall be inserted the word 
Burma”, 

(b) Adaptations of the Army Act. 

In section one hundred and seventy five,—in paragraph (7) after the words 
"native of India” there shall be inserted the words “or Burma” and after the word “to 
Indian military law" there shall be inserted the words “or, as the case may be, to 
Burma military law, but in either case"; and in paragraph (11) after the word “India” 
there shall be inserted the word “Burma”. 

In section one hundred and seventy-six,—in paragraph (8-a) after the word 
“India” there shall be inserted the word “Burma”; in paragraph (10) after the words 
"Indian military law” in the first place where those words occur there shall be inserted 
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the words “or consisting partly of His Majesty's Burma forces subject to Burma 
military law" ; after the words “natives of India” there shall be inserted the words “or 
as the case may be, natives of Burma”, and at the end of the paragraph there shal be 
added the words “or. as the case may be, to Burma military law” 

In section one hundred and eighty, for sub-section (2) thi loilowing sub-section 
shall be substituted:— 

“(2) In the application of this Act to His Majesty's Indian forces and His 
Majesty’s Burma forces (hereafter in this section referred to i, the Indian foices and 
the Burma forces lespcclively) the following modiiications shall be m.nlf 

(а) nothing in this Act shall prejudice cr affect the Indian nnJitary law 

respecting ofiicers or soldiers belonging to or folio wets in i he Indian 
forces, being natives of India, or tne Burma military law respecting 
oflicers or soldiers belonging to or followers in the Burma lorces, bring 
natives of Burma, and on the trial of all offences committed by any such 
officer, soldier or follower reference shall be had to the Indian military- 
law or, as the case may be, the Burma militar\ law for such officers, 
soldiers or followers, and to the c^ilablished usages of the service, but 
courts martial for such trials may be convened in pursuance of tins 
Act; 

(б) Indian military law or, as the case may be, Burma military law shall 

extend to such officers, soldiers and followers as aforesaid wherever 
they are serving; 

(c) the Governor-General of India may suspend the proceedings of any court 

martial held in India on an officer or soldier belonging to the Indian 
forces or to the Burma forces, and the Governor of Bcirina may suspend 
the proceedings of any court martial held in Burma on any such officer 
or soldier; 

(d) an officer belonging to the Indian forces who thinks himself wronged by 

his commanding officer and on due application made to him does not 
receive the re-dress to which he considers himself entitled may 
complain to the Governor-General of Indi.i, who shall cause his 
complaint to be enquired into and if so desiicd by the officer shall make 
a report through the Secretary of State to His Majesty in order to 
receive the directions of His Majesty thereon ; 

(e) a conn martial or, where the case is dealt with summarily under the 

provisions of this Act, the authority having power so to deal with the 
case may sentence an officer belonging to the Indian forces to forfeit all 
or any part of his service for the purposes of promotion and, in 
addition, if the court or authority thinks fit, to be severely reprimandecl 
or reprimanded; 

(/) the Governor-General of India in the case of the Indian forces, and the 
Governor of Burma in the case of the Burma forces, may reduce any 
warrant officer to a lower grade of warrant rank, or may remand any 
such warrant officer to regimental duty in the regimental rank held 
by him immediately before his appointment to be a warrant officer; 

(</) the provisions of this Act relating to warrant officers shall apply to 
hospital apprentices in India or Burma although not appointed by 
warrant; 

(A) Part II of this Act shall not apply to the Indian forces or the Burma 
forces, but persons may be enlisted and attested in India or Burma for 
medical service or for other special service in the Indian forces or the 
Burma forces for such periods, by such persons and in such manner 
as may be from time to time authorised by the Governor-General or the 
Governor of Burma ’’ 

In section one hundred and ninety,—in paragraph (8) for the words "and His 
Alajesty's Indian forces” there shall be substituted the words "His Majesty's Indian 
forces and His Majesty’s Burma forces”. 

For paragraph (22) there shall be substituted the following paragraph 

“(22) The expressions ‘native of India' and ‘native of Burma’ mean respectively 
a person triable and punishable under Indian military law or Burma military law.” 

(c) Adaptations of the Air Force Act. 

In section one hundred and seventy-five,—in paragraph (11-a) after the worcG 
“in India” there shall be inserted the words “or Burma”; after the words “outside 
India” there shall be inserted the words "or, as the case may be, outside Burma”, and 
after the words “of India” there shall be inserted the words “or, as the case may be, 
by the Air Council and the Governor of Burma". 
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In section one hundred and seventy-six,—in paragraph (8 -b) after the words “in 
India” there shall be inserted the words “or Burma”; after the words “outside India” 
there shall be inserted the words “or, as the case may be, outside Burma’’, and after 
the words “of India” there shall be inserted the words “or, as the case may be, by the 
Air Council and the Governor of Burma”. 

In section one hundred and eighty-four B, after the words “in India” there 
shall be inserted the words “or Burma”, and after the words “of India’’ there shall be 
inserted the words “or, as the case may be, by the Air Council and the Governor of 
Burma”. 

PART IV. 

Knactments relating to Indian Railways 
The Indian Guaranteed Railways Act, 1879. 

(42 & 43 Viet. c. 41.) 

In section one, after the words “the Secretary of State for India in Council” 
(where those words first occur) there shall be inserted the words “the Federal Railway 
Authority or any Government in British India”; after those words in the second place 
where they occur, there shall be inserted the words "or any Government in British 
India”; the words and belonging to the Secretary of State for India in Council, or” 
and the words “belonging or" in both places where they occur) shall be omitted; and 
at the end of the section there shall be added the following paragraph.s— 

“The term ’the General Controlling Authority' means, in relation to a Federal 
Railway, the Federal Railway Authority, in relation to a minor railway, the Provincial 
Government, and in relation to an Indian State Railway, the Governor-General acting 
in his discretion”; 

The terms ‘Federal Railway’, ‘Indian State Railway’, "minor railway' and 
‘Federal Railway Authority’ have the meanings respectively assigned to them in the 
Government of India Act, 1935, except that, as respects the period bcfoie the 
establi-shment of the Federal Railway Authority, the term “Federal Railway 
Authority” means the Governor-General. 

In section two, for the words “the Secretary of State for India in Council”, 
where they first occur, there shall be substituted the words “the Federal Railway 
Authority or any Government in British India”; for the words “with the sanction of 
the Secretary of State for India in Council" there shall be substituted the words “with 
tiie sanction of the (icneral Controlling Authorities of all the railways concerned”. 

In section three, for the words “the Secretary of State for India in Council” the 
words “the Secretary of State”, and “the Secretary of State in Council' wherever they 
occur there shall be substituted the words “the Govcrnor-Generkl”. 

In section four, for the wor Is “with the sanction of the Secretary of Slate for 
India in Council" there shall be substituted the words “with the sanction of the Gene¬ 
ral Controlling Authority”; for the words “with the Secretary of State for India in 
Council” there shall be substituted the words “with the Federal Railway Authority or 
any Government in British India’’; and for the words “by laws and regulations made 
by the Governor-General in Council” there shall be substituted the words “by or under 
the law in force in British India.” 

Section five shall be omitted. 

The East India Unclaimed Stork Act, 1885. 

(48 & 49 Vict. c. 25.) 

At the end of section twenty-two there shall be added the following paragraph 

“The powers conferred by this section on the Secretary of State (including the 
power to make regulations) shall, after the coming into force of section one hundred 
and ninety-nine of the Government of India Act, 1935, instead of being exercised by the 
Secretary of State, be exercised in accordance with the provisions of that section." 

In section twenty-three for the words “the Secretary of State” there shall be 
substituted the words “the Governor-General”. 

The Indian Railways Act, 1894. 

(57 & 58 Vict. c. 12.) 

In section two, after the words “the expression ‘the Secretary of State’ means” 
there shall be inserted the words “as respects the period before the commencement of 
Part III of the Government of India Act, 1935”. 

Private Railway Acts. 

Any power conferred by any Private Act on a Railway Company to make and 
carry out contracts with the Secretary of State in Council shall be deemed to include 
a power to make and carry out contracts with the Federal Railway Authority (as de¬ 
fined in the Indian Guaranteed Railways Act, 1879) or any Government in British India 
for the like purposes; references in any Private Act relating to railways in India to the 



Govt, of India (Adaptations of Acts of Parliament) Order, 1937. cccv 

Secretary of State in Council in relation to contracts or anything to be done in relation 
to contracts shall, where the context and the circumstances so admit or require, he 
construed as including references to that Authority or any such Government; any pro¬ 
vision in any such Act requiring the previous sanction of the Secretary of State m 
Council to the payment of any portion of the remuneration of director of a railway 
company as part of the working expenses of the company shall be construed as requir¬ 
ing the previous sanction of the Governor-General thereto; and any provision in any 
sneh Act vesting any property in the Secretary of State in Co mcil shall be construed 
as having vested that property in His Majesty for the purposes of the Government of 
India. 

General and Private Rnilzvay Acts. 

So much of any enactment lelatiug to railways in India, whethei contained m a 
Public General Act or a Private Act, as directs the Secretary of State 11 Council to 
hold unclaimed moneys subject to the claims of persons entitled thereto or authorises 
him to apply such moneys a- part of the revenues of India, or to apply tlicm as part of 
the revenues of India or otherwise as he thinks lit, shall be construed as requiring the 
Secretary of State to treat such moneys (subject to an, claims which niaj be establish¬ 
ed thereto m accordance with the relevant enactments) as part of the revenues of the 
Governor-General in Council or. after the eslabli<-hment of the 3'ederation of India, as 
part of the revenues of the Federation 
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(27) 

THE GOVERNMENT OF INDIA (ADAPTATION OF 
INDIAN LAWS) ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of March, 1937. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section two hundred and ninety-three of the Govern¬ 
ment of India Act, 1935 (hereafter in the recitals to this order referred to 
as “the Act” His Majesty is empowered by order in Council to provide 
that as from such date as may be specified in the order any law in force 
in British India or in any part of British India shall, until repealed or 
amended by a competent legislature or other competent authority, have 
effect subject to such adaptations and modifications as appear to His 
Majesty to be necessary or expedient for bringing the provisions of that 
law into accord with the provisions of the Act. 

And whereas a draft of this order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three 
hundred and nine of the Act and an Address has been presented to 
His Majesty by both Houses of Parliament praying that an order may 
be made in the terms of this order: 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and of all other powers enabling him in that behalf, is pleased 
by and with the advice of His Privy Council to order, and it is hereby 
ordered, as follows:— 

1. This order may be cited as “The Government of India (Adap¬ 
tation OF Indian Laws) Order, 1937,” and shall come into operation 
on the first day of April, nineteen hundred and thirty-seven. 

2. (1) In this order the expression “ Indian law” means a law as 
defined in section two hundred and ninety-three of the Act. 

(2) The Interpretation Act, 1889, applies for the interpretation of 
this order as it applies for the interpretation of an Act of Parliament. 

3. The Indian laws mentioned in the Schedules to this order 
shall, until repealed or amended by a competent Legislature or other 
competent authority, have effect subject to the adaptations and 
modifications directed by those Schedules to be made therein or, if it is 
so directed, shall cease to have effect. 

4. (1) Whenever an expression mentioned in the first column of 
the table hereinunder printed occurs (otherwise than in a title or 
preamble or in a citation or description of an enactment) in a Central 
or Provincial Act or Regulation, whether an Act or Regulation men¬ 
tioned in the Schedules to this order or not, then, unless that expression 
is by this order expressly directed to be otherwise adapted or modified, 
or to stand unmodified or to be omitted, there shall be substituted 
therefor the expression set opposite to it in column two of the said 
table. 
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Table of General Adaptations. 

1 . 

Governor-General of India in Council:) 

Governor-General of India: Governor- 

General in Council: Governor-General: ; 

Government of India |‘ 

Governor in Council: Governor (except in the , 
expression “Governor's Province*’): Lieuten- | 
ant Governor in Council; Lieutenant | 

Governor: Chief Commissioner (except in the | 
expression “Chief Commissioner’s Pro- | 
vince"): Local Government. Local Admin-| 

istration. I 

Gazette of India: local official Gazette: local | 
gazette: any other expression denoting a | 

gazette in which official notices of a govern- ) 
ment are published, not being the gazette of I 
a district or other sub-division of a Province. | 

Any reference to the Governor (or Lieutenant Governor) of a 
named Province in Council shall be treated for the pui poses of this para¬ 
graph as if it were a reference to the Governor (or Lieutenant (ievernor) 
in Council of that Province. 

(2) A direction in the Schedules to this order that a specified 
Indian law or section or portion of an Indian law shall stand unmodified 
shall be construed merely as a direction that it is not to be modified or 
adapted in accordance with the foregoing provisions of this paragraph. 

5. (1) Where this order requires that in any ^pecified Indian law, 

or in any section or other portion of an Indian law, certain words shall be 
substituted for certain other words or that certain words shall be omitted, 
that substitution or omission, as the case may be, shall, except where it is 
otherwise expressly provided, be made wherever the words referred to 
occur in that law or, as the case may be, in that section or portion. 

(2) Where thi.s Order requires that in any Indian law a plural noun 
shall be substituted for a singular noun or vice ver.sa, or a masculine noun 
for a neuter noun or vice versa, there shall be made also in any verb or 
pronoun in the sentence in question such consequential amendment as 
the rules of grammar may require. 

6. (1) The following provisions shall have effect where any Indian 
law which under this Order is to be adapted or modified has before the 
commencement of this Order been amended, either generally or in relation 
to any particular area, by the insertion or omission of words, or the sub¬ 
stitution of words for other words— 

(o) effect shall first be given in the amending law to any adap¬ 
tation or modification required by paragraphs three and 
five of this order to be made therein; 

(6) the original law shall then be amended, either generally or, as 
the case may be, in its application to the particular area, so 
as to give effect to the directions contained in the amend¬ 
ing law or, where any adaptation or modification has 
fallen to be made under sub-paragraph (a), in that law as 
so adapted or modified; and 

(c) all adaptations or modifications required by this order to be 
made in the original law shall then be made in that law as 


2 . 

Central 

Government. 


Provincial 

Government. 


Official Gazette. 
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so amended, except so far as in the case of any particular 
area they may be inapplicable. 

(2) In this paragraph references to the amendment of a law by the 
insertion or omission of words or the substitution of words do not include 
references to an amendment which is effected merely by directing that 
certain words shall be construed in a particular manner. 

7. Subject to the foregoing provisions of this order, any reference 
by whatever form of words in any Indian law in force immediately before 
the commencement of this order to an authority competent at the date of 
the passing of that law to exercise any powers or authorities, or discharge 
any functions, in any part of British India shall, where a corresponding 
new authority has been constituted by or under any Part of the Govern¬ 
ment of India Act, 1935, for the time being in force, have effect until duly 
repealed or amended as if it were a reference to that new authority. 

8. In any Indian law in force immediately before the commencement 
of this order any reference by name or description to any territory shall, 
unless the contrary intention appears or unless it has been, or is by this 
order, otherwise expressly provided, be construed as a reference to the 
territory which bore that name or answered to that description at the date 
when the enactment containing that name or description came into opera¬ 
tion: 

Provided that in the application of any enactment to Madras, 
Bombay, Bihar or the Central Provinces, references in that enactment to 
Madras, Bombay, Bihar or the Central Provinces, as the case may be, shall 
be construed as exclusive of so much of those Provinces re.spectively as 
was separated therefrom on the constitution of the Provinces of Orissa 
and Sind. 

9. The provisions of this order which adapt or modify Indian laws 
so as to alter the manner in which, the authority by which, or the law 
under or in accordance with which, any powers are exercisable, shall not 
render invalid any notification, order, commitment, attachment, byelaw, 
rule or regulation duly made or issued, or anything duly done, before the 
commencement of this order; and any such notification, order, commitment, 
attachment, bye-law, rule, regulation or thing may be revoked, varied or 
undone in the like manner, to the like extent and in the like circumstances 
as if it had been made, issued or done after the commencement of this 
order by the competent authority and under and in accordance with the 
provisions then applicable to such a case. 

10. Save as provided by this order, all powers which under any law 
in force in British India, or in any part of British India, were immediately 
before the commencement of Part III of the Government of India Act, 
1935, vested in, or exercisable by, any person or authority shall continue to 
be so vested or exercisable until other provision is made by some legisla¬ 
ture or authority empowered to regulate the matter m question. 

11. Nothing in this order shall affect the previous operation of, or 
anything duly done or suffered under, any Indian law, or any right, 
privilege, obligation or liability already acquired, accrued or incurred 
under any such law, or any penalty, forfeiture or punishment incurred in 
respect of any offence already committed against any such law. 

12. For the avoidance of doubt it is hereby declared that— 

(a) nothing in this Order transferring or assigning any functions 
to the Central Government shall be construed as excluding 
those functions from the operation of section one hundred 
and twenty-three or section one hundred and twenty-four 
of the Government of India Act, 1935 *, 
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(&) the transfer by this order to a Provincial Government of any 
jurisdiction theretofore exercisable by the Local Govern¬ 
ment of the Province shall not be construed as excluding 
that jurisdiction from the operation of ^ub-section (2) of 
section two hundred and ninety-six of the said Act; 

(t:) nothing in this order shall affect the provisions of any order 
in Council for the time being in force made under section 
one hundred and fifty-eight, section one hundred and fifty- 
nine or section one hundred and sixty of the said Act 
(which empower Orders to be made regulating the rela¬ 
tions of India and Burma as to their monetary systems, 
relief from double taxation, customs, and ancillary and 
related matters), or under any corresponding provisions 
in the Government of Burma Act, 1935, and 
(d) no repeal effected by this order shall affect the operation 
of sub-paragraph (2) ofpaiagraph fifteen of the Govern¬ 
ment of India (Commencement and Transitory Provisions) 
Order, 1936, 

.If. F. A. llankey. 


(Schedule Omitted,) 
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THE GOVERNMENT OF BURMA (MISCELLANEOUS 
FINANCIAL PROVISIONS) ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18th day of March, 1937. 

Prksent : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section one hundred and thirty-four of the Government 
of Burma Act, 1935 (hereafter in this Order referred to as‘‘the Act”), 
His Majesty in Council is empowered, if he thinks it just so to do, to 
make provision for the payment to the revenues of the Federation or of 
the Governor-General of India in Council out of the revenues of Burma, 
and for the charging on the revenues of Burma, of such periodical or 
other sums as may appear to him to be proper: 

And WiiEREAS Iiy section sixty-eight of the Act. His Majesty in 
Council is empowered to require certain contributions and payments to 
be made to, and out of, the Federal Fund of the Federated Shan States, 
and to make such other provision (including provision with respect to 
borrowing) as he thinks fit with respect to the manner in which the 
said Fund is to be dealt with, but it will be impracticable for a con¬ 
siderable period after the commencement of the Act to determine what 
these contributions and payments should be: 

And Whereas it is provided by section seventy-seven of the Act 
that there shall be deemed to be owing by the Government of Burma 
to the Burma Railway Board such sum as may be declared by IIis 
Majesty in Council to represent the amount of certain existing railway 
funds attributable to the railways in Burma, but it is impracticable to 
ascertain the said amount with accuracy until after the commencement 
of the Act: 

And Whereas by section one hundred and fifty-six of the Act His 
Majesty in Council is empowered, for the purpose of facilitating the 
transition in Burma from the provisions of the Government of India 
Act to the provisions of the Act, to direct that the Act shall in Burma 
during a limited period have effect subject to adaptations and modifica¬ 
tions, and to make other temporary provisions for the purpose of re¬ 
moving any difficulties arising in relation to the said transition: 

And Whereas a draft of this Order was laid before Parliament in 
accordance with the provisions of sub-section (1) of section one hundred 
and fifty-seven of the Act and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be 
made in the terms of this Order: 

NOW, THEREFORE, His Majesty, in the exercise of the powers 
conferred by the said sections one hundred and thirty-four, sixty-eight 
and one hundred and fifty-six and of all other powers enabling him in 
that behalf, is pleased, by and with the advice of His Privy Council, to 
order and it is hereby ordered as follows:— 
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General. 

1. This order may be cited as "The Government of Burma 
<Miscellaneous Financial Provisions) Order, 1937 ” 

2. The Interpretation Act, 1889, applies for tiie interpretation of 
this Order as it applies for the interpretation of an Act of Parliamant. 

Payment to India for 1937-3S\ 

3. (1) There shall, in the year commencing on tho separation of 
Burma ftom India, be paid to the revenues of the Governor-General in 
Council out of the revenues of Burma the sum of 3,23,01,000 rupees, 
and the said sum shall be charged on the revenues of Burma. 

(2) In subsequent years there shall be paid to the revenues of the 
Governor-General in Council or the Federation out of the revenues of 
Burma such sums as His Majesty in Council may hereafter determine. 
.'^han States Federal Fund. 

4. (1) In this paragraph "the Fund*'means "the Federal Fund of 
the Federated Shan States": and “the Stales" means "the States comprised 
within the Federated Shan States”. 

(2) Subject to such adjustments as may be necessary to give effect 
to any Order in Council which may hereafter be made under section 
sixty-eight of the Act, there shall be made in the year beginning on the 
commencement of the Act and in the following year such contributions 
and payments— 

(o) to the Fund out of the revenues of, or accruing in, the 
Stales: 

(6) to the Fund out of the revenues of Burma; and 
(c) out of the Fund to the revenues of Burma, 
as the Governor in liis discretion may direct; and any such contributions 
and payments shall be made at such times as the Governor in his discretion 
may direct. 

(3) The Governor in his discretion may borrow for the purposes and 
on the security of the Fund within such limits as may from time to time 
be fixed by the Secretary of Slate, and there shall be paid out of the 
Fund such sums as are necessary to discharge any payments of principal 
or interest falling to be made in respect of any such borrowings and in 
respect of any borrowing of the Fund before the commencement of the 
Act from the revenues of India: 

Provided that nothing in this sub-paragraph shall authorize any 
borrowing in sterling. 

Existing Railway Funds. 

5. Until a declaration is made by His Majesty in Council under sub¬ 
section (I) of section seventy-seven of the Act as to the sum which 
represents the amount of the existing Railway Funds attiihulable to the 
railways in Burma, the said section shall have effect as if the said sum 
were 3,74,44,000 rupees, and on liis Majesty making such a declaration 
as aforesaid such adjustments shall be made in respect of any transac¬ 
tions under the said section before the making of the declaration as may 
be necessary to give effect to the declaration as from the commencement 
of the Act. 


M. P. A. Ilankey. 
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THE INDIA AND BURMA TRADE (REGULATION) 
ORDER. 1937. 

AT THK COURT AT BUCKINGHAM PALACE. 

The 18th day of March, 1937. 

Present ; 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by .section one hundred and sixty of the Government of 
India Act, 1935 (hereafter in this order referred to as "the India Act"), 
and section one hundred and thirty-five of the Government of Burma Act, 
1935 (hereafter in this order referred to as "the Burma Act”), His 
Majesty is empowered, with a view to preventing undue disturbance of 
trade between India and Burma in the period immediately following the 
separation of India and Burma and with a view to safeguarding the eco¬ 
nomic interests of Burma during that period, to give by order in 
Council such directions as he thinks fit for those purposes with respect to 
the duties which are, while the order is in force, to be levied on goods im¬ 
ported into or exported from India or Burma, and with respect to ancillary 
and related matters: 

And whereas a draft of this order has been laid before^ Parliament 
in accordance with the provisions of subsection (1) of section’three hund¬ 
red and nine of the India Act and subsection (1) of section one hundred 
and fifty-seven of the Burma Act, and an Address has been presented to 
His Majesty by both Houses of Parliament praying that an order may be 
made in the terms of this order. 

NOW, THEREFORE, His Majesty in the exercise of the said 
powers and of alt other powers enabling him in that behalf, is pleased by 
and with the advice of his Privy Council to order, and it is hereby ordered 
as follows: 

Part I. 

Introductory and General. 

1. This order may be cited as "The India a.vd Burma (Trade 
Regulation) Order, 1937. 

2. The Interpretation Act, 1889, applies for the interpretation of this 
order as it applies for the interpretation of an Act of Parliament. 

3. In this order— 

"duty” means a customs duty payable on importation or exporta¬ 
tion, or a cess payable on exportation; 

"import duty” means a duty payable on importation; 

"separation” means the separation of India and Burma. 

4. Any question arising under this order whether any goods have 
been produced or manufactured in any country shall be determined by the 
reference to the same tests as are at the date of separation applicable to 
the determination of similar questions for customs purposes in India. 

5. In the event of any dispute between the Governor-General of 
India and the Governor of Burma as to the interpretation or application of 
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any of the provisions of this order (including any dispute as to whether 
any consent, requisite under this order has been unreasonably withheld) 
the dispute shall be referred to the Secretary of State ' ,id his decision 
shall be final. 

6. Any reference in this order to any Act shall, except so far as the 
contrary is expressly provided, be construed as a re>eroi,oe to that Act as 
for the time being in force in India or Buima, as the case may be, 

7. This order shall come into force on separation and shall remain 
in force for three years or until twelve months have elapsed t.om the 
giving by the Governor-General of India to the Governor of Burnia, or by 
the Governor of Burma to the Governor-General of India, of notice to 
terminate the operation thereof, whichever is the longer period. 

Part II. 

Provisions as to British India. 

1. Except as otherwise provided in this order, no duties shall be 
leviable in British India on goods imported from, or exported to, Burma, 
in excess of the duties, if any, which are so leviable immediately before 
separation: 

Provided that this paragraph shall not apply— 

(o) to opium, salt, salted fish or spirit; oi 

(6) to goods brought into Burma from places outside British 
India and Burma and, without payment of duty in Burma, 
brought thence into British India; or 
(<r) if Burma ceases to be a party to the International Tea 
Restriction Scheme as applicable to India, to tea. 

2. Except as otherwise provided in this Order all goods imported 
from, or exported to, a customs port or customs aerodrome in Burma shall 
in British India be deemed for the purposes of the Sea Customs Act, 1878, 
to be goods imported from, or exported to, a customs port or customs 
aerodrome in British India. 

3. No prohibitions or restrictions on import or export other than such 
as are specified in the Schedule to this Order shall have effect in British 
India with respect to the bringing of goods into British India from Burma 
of from British India into Burma. 

4. (1) The duties levied in British India immediately before separa¬ 
tion on goods imported into British India from places outside Burma and 
India, or exported from British India into places outside British India and 
Burma, may only be reduced or abolished with the previous consent of the 
Governor of Burma: 

Provided that— 

(o) import duties on goods which at the date of separation are 
not produced or manufactured in Burma may be reduced 
or abolished if not less than two months before the reduc¬ 
tion or abolition takes effect the Governor-General of India 
has given to the Governor of Burma notice of the intended 
reduction or abolition; 

(&) if under paragraph four of Part III of this Order the Gover¬ 
nor of Burma has given notice to the Governor-General of 
India of the reduction or abolition in Burma of import 
duties on any goods which at the date of separation are 
not produced or manufactured in India, import duties on 
such goods may be reduced or abolished in British India. 


Z.14 
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(2) Any consent of the Governor-General of India required under 
paragraph four of Part III of this Order to the reduction or abolition of 
any duty in Burma shall not be unreasonably withheld. 

5. (1) For the purposes of section three of the Indian Cotton Cess 
Act, 1925, and section three of the Indian Lac Cess Act, i930, cotton, or lac 
(including refuse lac) produced in Burma shall in British India be deemed 
to have been produced in India. 

(2) If at any time the cess leviable under either of the said Acts on 
any goods when exported from British India is higher than the ccss levi¬ 
able in Burma on similar goods when exported from Burma, a cess may be 
levied on those goods when exported from British India into Burma equal 
to the difference between the said cesses. 

(3) If while this Order is in force a new cess is imposed in Burma 
on the exportation to countries outside India and Burma of any goods 
produced or manufactured in Burma, then, if any goods so manufactured 
or produced are without payment of the cess imported into British India, 
a cess of the same amount shall be levied in British India on the re-expor¬ 
tation of those goods to any country outside India and Burma. 

6. If at any time the duty leviable on the importation into British 
India of any goods is higher than the duty leviable in Burma on such goods 
on importation into Burma, a duty may be levied in British India on the 
importation of those goods from Burma not exceeding the difference 
between the said duties. 

7. If and so long as an excise duty is leviable in British India on any 
goods produced or manufactured therein, a countervailing import duty 
(not exceeding the excise duty) may be imposed on similar goods pro¬ 
duced or manufactured in Burma: 

Provided that— 

(o) any such countervailing duty on steel ingots or on articles 
manufactured therefrom, may be imposed at any rate not 
exceeding the appropriate late of refund authorised by 
section seven of the Iron and Steel Duties Act, 1934; and 
(b) except in the case of goods mentioned in item forty of Part 
II of the Seventh Schedule to the India Act, no countervail¬ 
ing duty shall be leviable at a rate higher than that which 
will afford to goods produced or manufactured in Burma 
the .same advantage as before separation over goods 
produced or manufactured outside Burma and India. 

8. Notwithstanding anything in this Part of this Order any duties at 
any rate may be levied in British India on goods imported or exported by 
land from or to any country outside India and Burma: 

Provided that in fixing those duties and in the administration of 
the land customs, due regard shall be had to the principles under¬ 
lying this Order, and if the import of any class of goods by land other¬ 
wise than on payment of the duties leviable on similar goods imported 
by sea or air affects seriously, or is likely to affect seriously, the advan¬ 
tages enjoyed by Burma under this Order, such steps, if any, shall be 
taken for safeguarding the interests of Burma as the local conditions may 
permit. 

9. The provisions of the Sea Customs Act, 1878, and of any 
rules for the time being in force thereunder relating to, and to 
goods imported or exported in, coasting vessels shall, notwithstanding 
separation, continue to apply in relation to, and to goods imported or ex- 
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ported in, vessels plying between ports in India and ports in Burma, as 
they apply in relation to, and to goods imported or exported in, ships plying 
between ports in India. 

10. The definitions of “home trade ships” and “l casting ships” in 
sections two and thirty-seven A of the Indian Merchant .‘^hipping Act, 1923 
and the provisions of section two hundred and eighteen .t that Act (which 
confers exemptions from the provisions of that Act relating to load lines) 
shall, notwithstanding separation, have effect in British fndia a*, if no dis¬ 
tinction existed between India and Burma. 

11. (1) Nothing in this Part of this Or<ler shall be cous'i ned as 
restricting in any way the exercise of any of the powers conferred by sec¬ 
tion twenty-three of the Sea Customs Act, 1878. or sections three, four 
and eleven of the Indian Tariff Vet, 1934, but in exercising, or authorising 
the exercise of, any of those powers the Governor-General shall have due 
regard to the interests of Burma and !o the principle-* underlying this 
Order, and, except where it appears to him impracticahk or unnecessary 
so to do, shall previously consult the Governor of Burma. 

(2) References in this paragtaph to any enactment are references 
to that enactment as in torcc on the first day of January, nineteen hundred 
and thirty-seven. 

Part III. 

Provisions as to Burma, 

1. Except as otherwise provided in this Order, no duties shall be 
leviable in Burma on goods imported from, or exported to, British India in 
excess of the duties, if any, which arc so leviable immediately before sepa¬ 
ration : 

Provided that this paragraph shall not apply— 

(a) to opium, salt, salted fish or spirit; or 

{b) to goods brought into British India from places outside 
British India and Burma and, without payment of duty in 
British India, brought thence into Burma; or 
(r) if Burma ceases to be a party to the International Tea Res¬ 
triction Scheme as applicable to India, to tea. 

2. Except as otherwise provided in this Order, all goods imported 
from or exported to, a customs port or customs aerodrome in British India 
shall in Burma be deemed for the purposes of the Sea Customs Act, 1878, 
to be goods imported from, or exported to, a customs port or customs 
aerodrome in Burma. 

3. No prohibitions or restrictions on import or export other than 
such as are specified in the Schedule to this Order shall have effect in 
Burma with respect to the bringing of goods into Burma from British India 
or from Burma into British India. 

4. (I) The duties levied in Burma immediately before separation on 
goods imported into Burma from places outside Burma and British India, 
or exported from Burma into places outside Burma and British India, may 
only be reduced or abolished with the previous consent of the Governor- 
General of India: 

Provided that— 

(a) import duties on goods which at the date of separation are 
not produced or manufactured in India may be reduced or 
abolished if not less than two months before the reduction 
or abolition takes effect the Governor of Burma has given 
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to the Governor-General of India notice of the intended 
reduction or abolition; 

(ft) if under paragraph four of Part II of this Order the 
Governor-General of India has given notice to the Gover¬ 
nor of Burma of the reduction or abolition in British India 
of import duties on any goods which at the date of sepa¬ 
ration are not produced or manufactured in Burma, import 
duties on such goods may be reduced or abolished in Burma. 

(2) Any consent of the Governor of Burma required under para¬ 
graph four of Part II of this Order to the reduction or abolition of any 
duty in Briti.sh India shall not be unreasonably withheld. 

5. (1) For the purposes of section three of the Indian Cotton Cess 
Act, 1923, and section three of the Indian Lac Cess Act, 1930, cotton or lac 
(including refuse lac) produced in British India shall in Burma be deemed 
to have been produced in Burma. 

(2) If at any time the cess leviable under either of the said Acts on 
any goods when exported fiom Burma is higher than the cess leviable in 
British India on similar goods when exported from British India, cess may 
be levied on those goods when exported from Burma into British India 
equal to the difference between the said cesses. 

(3) If while this Order is in force a new cess is imposed in British 
India on the exportation to countries outside India and Burma of any goods 
produced or manufactured in British India, then, if any goods so manu¬ 
factured or produced are without paj'mcnt of the cess imported into Burma, 
a cess of the same amount shall be levied in Burma on the re-exportation 
of those goods to any country outside India and Burma. 

6. If at any time the duty leviable on the importation into 
Burma of any goods is higher than the customs duty leviable in 
British India on such goods on importation into British India, a duty may 
be levied in Burma on the importation of those goods from British India 
not exceeding the difference between the said duties. 

7. If and so long as an excise duty is leviable in Burma on any goods 
produced or manufactured therein, a countervailing import duty (not 
exceeding the excise duty) may be imposed on similar goods produced or 
manufactured in British India: 

Provided that— 

(a) any such countervailing duty on steel ingots, or on articles 
manufactured therefrom, may be imposed at any rate not 
exceeding the appropriate rate of refund authorised by 
section seven of the Iron and Steel Duties Act, 1934 ; and 
(ft) except in the case of goods mentioned in item forty of Part 
II of the Seventh Schedule to the India Act, no counter¬ 
vailing duty shall be leviable at a rate higher than that 
which will afford to goods produced or manufactured in 
British India the same advantage as before separation 
over goods produced or manufactured outside India and 
Burma. 

8. A duty may be imposed in Burma on rice exported to India not 
exceeding that imposed on rice exported to other countries. 

9 . (1) If at any time a limit is imposed on the quantity of Japanese 
cotton piece goods that may be imported into India, the Governor of 
Burma shall also by notification impose a limit on the quantity of such 
goods that may be imported into Burma. 
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(2) The said limit shall be such as to secure that the quantity of 
Japanese cotton piece goods imported into Burma from places outside 
India in each year does not exceed the total quantity of such goods imported 
into Burma from places outside India during the finan- .a! year commen¬ 
cing on the first day of April, nineteen hundred and thirty-four. 

(3) Subject as aforesaid, the notification may impose separate 
limits with respect to particular classes of such goods. 

10. Notwithstanding anything in this Part of this Order, anv duties 
at any rate may be levied m Burma on goods imported or t .^ported by 
land from or to any country outside India and Burma : 

Provided that in fixing those duties and in the administration of the 
land customs, due regard shall be had to the principles underlying this 
order, and if the import of any class of goods b) land otherwise than on 
payment of the duties leviable on similar gootls imported by sea or air 
affects seriously, or is likely to affect seriously, the advantages enjoyed by 
British India under this order, such steps if any shall be taken for safe¬ 
guarding the interest of British India as the local conditions may permit. 

11. The provisions of the Sea Customs Act, 1878, and of any rules 
for the lime being in force thereunder relating to, and to goods imported 
or exported in, coasting vessels shall, notwithstanding separation, continue 
to apply in relation to, and to goods imported or exported in, vessels 
plying beweeu ports in India and poits in Burma as they apply in 
relation to, and to goods imported or exported in ships plying between 
ports in Burma. 

12. The definitions of “home trade ships”, and "coasting ships” in 
sections two and thirty-seven A in the Indian Merchant Shipping Act, 
1923, and the provisions of section two hundred and eighteen of that 
Act (which confers exemption from the provisions of that Act relating 
to load lines) shall have effect as if no distinction existed between India 
and Buma, 

13. (1) Nothing in this part of this order shall be construed as 
restricting in any way the exercise of any of the powers conferred by 
section twenty-three of the Sea Customs Act, 1878, or sections three, 
four and eleven of the Indian Tariff Act, 1934, but in exercising, or 
authorising the exercise of, any of those powers the Governor shall 
have due regard to the interests of British India and to the principles 
underlying this order, and, except where it appears to him impracticable 
or unnecessary so to do, shall previously consult the Governor-General of 
India. 

(2) References in this paragraph to any enactment are references 
to that enactment as in force on the first day of January, nineteen hundred 
and thirty-seven, subject however, to any adaptations made therein under 
section one hundred and forty-nine of the Burma Act. 

14. (1) If His Majesty’s Representative for the exercise of the 
functions of the Crown in its relations with Indian States certifies with 
respect to any Indian State that the provisions of Part II of this order 
will, with any necessary adaptations -md modifications, be applied, so far 
as is reasonably practicable, in and in relation to that State as they 
are applied in and in relation to British India, then, unless and until 
the certificate is revoked by His Majesty’s said Representative, the 
provisions of this Part of this order shall have effect as if references to 
British India were references to British India and that State. 
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(2) A certificate for the purposes of this paragraph may be given 
before separation by the Governor-General of India. 

M. P. A. Hankey. 


SCIIEDULK. 

Permissible Prohibitions and Restrictions. 

1. Prohibitions or restrictions impo.sed for the purposes of public security. 

2. Prohibitions or restrictions imposed on moral or humanitarian grounds. 

3 Prohibitions or restrictions regarding traflic in arms, ammunition and imple¬ 
ments of war and in exceptional circumstances, prohibitions or restrictions on other 
military supplies. 

4. Prohibitions or restrictions imposed for the protection of public health or for 
the protection of animals or plants against disease, insects or harmful parasites. 

5. Export prohibitions or restrictions imposed for the protection of national 
treasures of artistic, historic, or archaeological value 

6. Prohibitions or restrictions designed to extend to good.s produced or manu¬ 
factured in countries other than India or Burma the regime e.stablished within British 
India, or, as the case may be, Burma, in respect of the production of, trade in, and 
transport and consumption of, native products of the same kind. 

7. Prohibitions or restrictions arising out of any obligation which India or Burma 
may have undertaken by virtue of its adherence to any scheme for restricting the pro¬ 
duction or export of tea. rubber or any other commodity. 
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THE government OF BURMA (IMMIGRATION) 
ORDER, 1937. 

AT THE COURT AT BUCKINC.HAM PALACE. 

The 18th day of March, 1937. 

Present : 


THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whkrea.s by section one hundred and thirty-eight of the Government 
of Burma Act, 1935, His Maje.sty is empowered by Order in Council to 
direct that during such period as may be specified in the Order, immigra¬ 
tion into Burma Jrom fndia .shall be subjeit to such restrictions as ma> be 
specified in the Order (being such restrictions as may have been mutually 
agreed before the commencement of that Act between the Governor of 
Burma in Council and the Governor-General of India in Council and appro¬ 
ved by the .Secretary of State, or, in default of agreement, as may have 
been prescribed by the Secretary of State) and no other restrictions: 

And Whereas the restrictions specified in this Order have been mutu¬ 
ally agreed upon between the Governor-General of India in Council and the 
Governor of Burma in Council and approved by the Secretary of State: 

And Whereas a draft of this Order has been laid before Parliament 
in accordance with the provi.sions of subsection (1) of section one hundred 
and fifty-seven of the said Act and an Address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be 
made in the terms of this Order: 

NOW, THEREFORE, His Maje.sty, in exercise of the said powers and 
of all other powers enabling him in that behalf is pleased by and with the 
advice of His Privy Council to order, and it is hereby oi dered as follows:— 

1. This Order may be cited as the “Government of Burma (Immi¬ 
gration) Order, 1937.” 

2. The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3 During the period mentioned in the next succeeding paragraph, 
immigration into Burma from India shall be subject to the restrictions in 
force immediately before the commencement of the Government of Burma 
Act, 1935, and no other restrictions. 

4 The period mentioned in the last preceding paragraph shall com¬ 
mence on the separation of Burma from India and continue three 
years or until twelve months have elapsed from the gi ving by the Governor 
of Burma to the Governor-General of India of notice to terminate the 
operation of this Order, whichever is longer period : 

Provided that if any restrictions are imposed in British India on 
immigration into India from Burma (other than restrictions in force im¬ 
mediately before the separation of Burma from India) the said period 
shall cease and any dispute as to whether any such restrictions have been 
imposed shall be referred to the Secretary of State, whose decision shall 
be final. 
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5. For the purposes of this Order— 

(a) the exclusion of undesirable individuals; 

(&) the imposition of regulations of general application in the 
inteiests of public health or public safety: 

(f) the taking by the Governor-General of India or the Governor 
of Burma of any action which he may consider necessary 
for the discharge of his special responsibility for the pre¬ 
vention of any grave menace to the peace or tranquillity of 
India or any part thereof, or as the case may be, Burma or 
any part thereof, 

shall not be deemed to be the imposition of a restriction on immigration. 

M. P. A. Hankey. 



(31) 

THE INDIA, BURMA AND ADEN (TRANSITORY 
PROVISIONS) (TAXATION) ORDER, 1937. 

AT the court at BUCKINGHAM PALACE. 

The 18th day of March, 1937. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section three hundred and ten of the Government of 
India Act, 1935 (hereafter in this Order referred to as “the India Act’'), 
and by section one hundred and fifty-six of the Government of Burma Act, 
1935 (hereafter in this Order referred to as “the Burma Act’’), His 
Majesty in Coancil is empowered, for the purpose of facilitating the 
transition fromthe provisions of the Government of India Act, to make 
temporary provision for the purpose of removing any difficulties arising 
in relation to the said transition: 

And Whereas a draft of this Order has beenjlaid before Parliament 
in accordance with the provisions of subsection (1) of section three 
hundred and nine of the India Act and subsection (1) of section one hun¬ 
dred and fifty-seven of the Burma A.ct, and an Address has been presented 
to His Majesty by both Houses of Parliament praying that an Order may 
be made in the terms of this Order; 

NOW, THEREFORE, His Majesty, in the exercise of the said powers 
and of all other powers enabling him in that behalf, is pleased, by and with 
the advice of His Privy Council, to order, and it is hereby ordered, as 
follows:— 

1. This Order may becited as “The India, Burma and Aden 
(Transitory Provisions) (Taxation) Order, 1937”. 

2. The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. In this Order— 

“separation” means the separation of Burma and Aden from 
India; 

“the three countries” means India, Burma and Aden ; 

“Central taxation” means all taxes, duties, charges, fines and 
penalties payable or about to become payable under, or in 
accordance with the provisions of, the Acts specified in the 
Schedule to this Order: 

“outstanding Otlltl^al taxation ’ means Central taxation which had 
become ^■yei»le before separation, or which could have 
become payable before separation if the existence and 
extent of the liability had been determined in time. 

4. (1) SejMlfltion shall not affect— 

(a) thi athbunt payable by any person in respect of outstanding 

Central taxation; 
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(b) the amounts to be allowed, by way of drawback, refund, 
rebate, or credit in assessment, to any person in respect of 
Central taxation paid, or treated as paid, before separation, 
or in respect of deposits made before separation as security 
for payment of Central taxation, or in respect of outstand¬ 
ing Central taxation paid after separation. 

(2) The said amounts shall remain or become payable, or, as the 
case may be, be allowed, in the same places as if separation had not taken 
place, and the enactments relating to the assessment, demand and recovery 
of Central taxation shall, throughout the three countries, continue to apply, 
as nearly as may be, in relation to those amounts as if there had been no 
separation: 

Provided that any amount paid or allowed after separation shall be 
paid or allowed for the benefit or at the expense of the Government of that 
one of those countries in which the place in which the amount first became 
payable or was allowed is situated, and where any amount which became 
payable in one of the three countries is recovered in another, any nece.s- 
sary adjustments shall be made between the revenues of those coun¬ 
tries accordingly. 

5. After separation the same consequences shall flow in each of the 
three countries from the stamping outside that country of any document 
executed before separation, as would have flowed therefrom if there had 
been no separation. 

M. P. A. Hankey, 


SCHEDULE. 

Tlie Indian Income-tax Act, 1922. 

The Sea Customs Act, 1878 
The Land Customs Act, 1924. 

The Motor Spirit (Duties) Act, 1917. 

The Indian Fin.ince Act, 1922. 

The Silver (Excise Duty) Act, 19d0. 

The Sugar (Excise Duty) Act, 1934. 

The Matches (ICxcise Duty) Act, 1934. 

The Mechanical Lighters (Excise Duty) Act, 1934. 
The Iron and Steel (Duties) Act, 1934. 
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Accounts, Indian Siat^^, Audit *.1 ari-f.mii> re di^harc r ..i (:ro\vn innrtions ii 
relation to, S. 171, 202. 

of Federation, Provision*- re keeping < f, 5. lf.8 201 

Accession, Insi-ri mfnt or \ccKfcSiOK. 

Acquisition of land, See Lani> Acquisitiox. 

Acts^ See IUtxs. 

Fnactcd under .S. 4*' by tio\v.n'oi-General and Cinlinances issued by him, Dis¬ 
tinction between, 66, 67 

Necessity for c nipowening Governor to enact, 107, 108 

Power of Governor 'u certain ciroumstances to enact, S 90, 107. 

Acts of Parliament, See .\daitatjon ok Acts ok Paki-iamexi 

Federal legislature. Powers of, in relation to, 138, 139, 140. 

Adaptation of Acts of Parliament, Provision^ relating to, and list of Fnglish 
Statutes adapted and modified with such adaptations, etc., ccxc-cccv. 

Adaptation o'f Indian Laws, Amendments made in existing Jaws by Order in Council 
re validity and extent of, S. 293, 301. 

Provi.sions governing, cccvi-cccix. 

Aden, Applicabilitv ot provision- re ‘famil\ pension funds’ lo, 286 

Appeal from Court at, to Bi.mba,)- High Court. Saving of, S. 218, 243. 

Government of, i'rovisions for the proper, ccxxv-ccxxx 

History of, as part of British India. 114, 115. 

King’s India cadetships to be open also to sons of Crown scrvanls in, 253 

Not part of India, S. 94 (2), 113, 114, 115, ccxxv. 

Secretary of State’s liability solely in connection with, if governed by rule (in 
S. 178) as to devolutio-n of his existing obligations, 212. 

Severance from Biitish India of, and provisions re S 288, 297, 298. 

Special provisions of Act as to existing financial obligations inapplicable to lia¬ 
bilities solely connected with. S'. 178 (6), 212 

Ta.xation, Provisions regarding, cccxxi, cccxxii. 

Advisory opinion, Fidtral Courts’, Binding natnr., of, 238 

Advocate-General, For Fcdi ration, .Appointment, position and duties of, S. l(i, 35, 36. 

For Provinces, Appointment, duly and remuneration of. S. .35, 80, 81. 

Right of, to participate in proceedings of legislative chambers, extent of, .S 21, 
39, 40. 

Right of, to participate in proceedings o'" provrincial legislature, S. 64, 90. 

.Salary and allowances of, charged on revenues of Federation, Ss. 33 (3) (r), 
78 (3) (c), 36, 98. 

To make applications to High Courts for transfer of certain cases, 248. 

Administration, Extra co-ts of, incurred hj' Province or State rciniircd to exercise 
powers and duties imposed by Federation* S. 124 (4). 158, 159. 

Administrative Relations, Between Federation, Provinces and' States. Provisions 
rc. Ss. 122-13.'i. 155-170. 

Advocate^ High Courts’ powers to make rules for, how far affected by S 119 of 
this Act as to disallowance. 247. 

Affirmation, Forms of. to he u>ed by member of legislature. Sell. IV, 361. 

Agency Functions, Tribal areas. Exercise bv Governor of -.ncli functions in re. 
S's. 52, 123, 79. 

Z—1.5 
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Agriculture, See Fork>>try. 

Agricultural Income, Dcfitution ot, whether alterable by Federal legislature, 17S. 

Taxes on, a provincial source of rehrenue, 175. 

Agricultural Land, Prohibition of alienation of in the Puti'jab and United Provinces, 
Provisions re. S. 2^ (2), 313, 314. 

Aircraft, Discrimination agamst, registered m United Kingdom, Prohibition of, S. 115, 
149. 

Ajmere-Mcrv/ara, Political status of, 114. 

Aliens, Expulsion olf. Legislative powers include. 119 
All India Services, References; to, 263, 273, 274, 288 

Andamans, Administration of, reserved to (irtneriior-ricneral and cxcliiided from 
Federal Government’s control, 114. 

Political status of, 116, 117 

Andaman and Nicobar Islands, Go\erii*ti-Generars power of making regulations for. 
Ss. 96, 95 ( 3), 116. 

Anglo-Indians, Consideration of position of, in regard to certain services, provi¬ 
sions re, 257, 258. 

Safeguards for, 101. 

Annexation, of territorv to British Ind'ia, Ss. 29(\ 311 fl), Crowni’s prerogative as 
to, 11. 

Annual Financial Statement, Governor-fteneral’s duty to cause, to be laid before 
Ugislative chanibersi. Provisions re. S. 33. 55, 56. 

Governor’s duty to cause, to be laid before legislative chambers, S. 78, 98 
Annual Report, Ry Federal Railway Aiilhority df audit of its accoiwits, 221 
Appeal(s), Qjtirts of, in revenue matters, cotustilutfon, etc.„ of, 306. 

Feiieral legislature's power to interfere with right di, 144. 

From High Conit judgments otherwise capable of appeal, if lies to Federal Court 
231. 

in criminal cases, uf ligs from British Indian High Courts to Federal Court, 230. 
Preliminary judgments, if open to, to Federal Court, 231. 
to Bombay High Court from Aden Courts, Provisions re. S. 288 (4), 297, 298 
to Federal Court from British Indian High Courts, Grounds 'for 230 
to Federal Court from Indian State HigI Courts, S. 207, 233. 

Appointments), Retirement when hicluded in, S. 277, 288. 

Appropriate Legislature, Use of term, iu S’. 45 (5), object of, 69. 

Arbitration, S'^e Railways. 

Rights of Railway Companie.s ni respect of, muter contracts, S. 197 (1), 224 
Army, Use of His Majesty’s forces m connection with discharge of Crown's functions 
re. Indian States, S. 286. 296, 297 
Arrest, See Federal Legislature. 

Assent, See Bills. 

„ Governor. 

Withholding of, to Bills ai India, on ground of ultra i/ires. 53 
Withholding of, to Rills, obsolete in the Dominions, 53 
Assessment of land. Prerogative of Crown re. 11. 

Attorneys, High Courts’ power to make rules for if affected by S. 119 of this Act 
as to disallowance, etc., 247. « i j,* 


Audit, ^ccomits of receipts and expenditure df Federal Railway Authority Provisions. 

Report of Auditor-General after, of railway accounts, S. 190, 221 
Audit and Accounts, Applicability of Order in Council r^.’to Coorg. ccxxxvi. 
Auditor-General, Conditions of service of, ccxxxvi-ccxxxvii. 

Duties and powers of, ccxxxvii-ccxxxix. 

Definitions, and interpretations!, ccxxxv, ccxxxvi. 

Auditor, of Indian Home Accounts, Appointment, tenure, diitieis, etc . of S 170 
ccxxxix, ccxl, 202. * 
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Auditor-General, See Accounts. 

of India, Duty to audit founts n-latiiig to discharge of Crown fuiictiona re. 

Indian States, S. 171, 202. 
of India, Duty of, to audit railway accounts, 221. 
of India, Appointment, duties, tenure, salary, etc.., of, S. 16b, 200. 
of India, and Provinces, Audit reports of, submissifm of, to Indian Legislatures. 
S. 169, 201, 202. 

of Provinces, .appointment, tenuTc, dutie-, etc., of, S. 1 (j 7, 200, 201. 
Authentication, See Expenditurt. 


Backward Tracts, Sec ScHEDi.ij^n Districts. 

Berar, Administration of, under Government of Iiidi.i Vet of 1935, Special provi¬ 
sions re, 71. 

Foreign jurisdiction. Exercise of powcis re. and, S 294 fSL 303 
History of, 70. 

Position of, under Governnieiit of India -Vet o(f 1919. \iiomalj' iii, 71 
Provisions as to, S. 47. 70 

To be deemed pan of (iovernor’s Province. 70 
Bills, See Assent. 

SVe DisAULowANa. 

.S'<v Financial Bills. 

See Restovation ok Bills. 

AfTccting taxation in which provinces interested, prcviousi sanction of Governor- 
General necessary for S. 141, 178. 

Assent of Governor-General to, and power of Ciown to disallow .Acts, Proce¬ 
dure for, and provisions re, S. 32, 52-55. 

Assent to, by Governor, Effect of, S. 75, 96. 

Assent to, withholding of, by Governor, S. 75, 96 
Assent to, withholding of, by Governor-General, 53. 

Crown, Power of* to assent to and disallow Acts, 53 

Disallowance by Crown of Act assented to by Governor-General, Propriet> and 
signifying of, .54, 55. 

Financial Bills, Special provisions a.s to, .S. 37, 59, 60. 

Gotvernor’s assent to procedure for obtaining, S. 75, 96. 

Introduction and pa.s«ing of. Provisions re, S. 30, 48, 49. 

Introduction of, in Provincial Legislature, Procedure for, .S. 73, 95 
Lapsing of, S', 73, (2), (3) and' (4), 95. 

Originated and passed by Legislative Council but rejected by Legislative Assem¬ 
bly not presentaMc to joint sitting, 96. 

Passing of, in Provinces having Legislative Councils, S. 74, 95. 

Prohibition of introduction of certain, without pravious sanction of Govenior- 
Gcncral or Governor, S. 108, 138-141. 

Providing for transference to public ownership of land, etc., Provisions re. 
introduction of, S. 299 (3), 315. 

Regulating railway rates and fares. Previous sanction of Governor-General neces¬ 
sary for, S. 192, 221. 

Remittal or return of, machinery to avoid ifeto or disallowance of, 53 
Reservation of, for Governor-General’s consideration, Ss. 75, 76^ 96, 97. 
Reservation of, purporting to affect powers of High Coui-ts, Provisions re, 246- 
Reserved for assent of Cro'wn, Ss. 32 (2), 76 (3), 53, 54, 97. 

To enlarge appellate jurisdiction of Federal Court, conditions for introduction of, 
S. 206 (3), 233. 

Veto or refusal of assent, power of, not affected by previous leave to lutruduce, 
53. 

Bombay Civil Fund Act, 1882, Continuance of, S. 274, 287. 

Bona Vacantia, See I^operty. 

Doctrine of, if applies to artificial persons also, 207. 

Property accruing to Crown by. Provisional re. vesting of S 174, 207. 

Borrolwing, See Sterling Loans. 

by Federal Government, Scope df, S. 162, 197, 198. 

by Provincial Governments outside India, Necessity of. Consent of. Federation, 

198. 
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Borrowing— (Contd.) 

By Provincial Govcrnmcuts Restrictions on, S. 163. 198. 

Cessation of, by Secretary of State for India in Councifl, S. 161, 197. 
Governor-General, Instructions to, on, 197. 

Loans to and by Federated States, FedcrationI's powers in relation to, S. 164, 199. 
British Baluchistan, Administration of. Exclusion of, from control of Federal 
Government, 114. 

Administration of, reserved to Governor-General, 114. 

F.lection of representatixe in. Council of State for. Provision re.j Sch. I; 340. 
Goveriior-GcneraJi’s administration of, S. 95 (1), 115, 116. 

Political status of, 116. 

British Companies, .SV^ Biutisii Subjects. 

Companies formed by British subjects and incorporated in India and United 
KinRilbni, Piohibition of discriminatory IcRislation against, 148, 149. 
fneorpoialcd in United Kingdom, Eligibility of. for subsidies for encouragement 
of trade or industry. Provisions re., S. 116, 149, 150. 

Provisions enabling, to do business in British India on e|ame footing as Indian 
Companies, S. 113, 147, 148. 

British India, \dcn, Separation of, from; Provisions re, 114, 115, 297, 298. 
British North America Act, References to. 18, 24, 309. 

British Subjects, SVr [ndian St.\tes. 

niscrfminating tax, l.aw against, What is, S. 112 (2) ; 146, 147. 

Domiciled in United Kingdom, Exemption of. from operatiom of Indian laws; 
Extent o£. S 111, 144-146 

Eligibility of persons not, to hold c*xil office under Crown in India, 275, 276. 
Right of entry, etc., of, into British India, Regulation by Indian laws of, 144 
I'axation, Indian laxv rr.. not to discrimiate against, or British companies, S 112; 
146. 

Broadcasting, Federal Goxernment's duly to entrust to Provinces and Federal States 
certain functions re., S. 129, 165, 166 
Federal subject, A, 165, 166. 

Wireless, an exclusively federal subject, 165, 166 
Budget, See Annuai, FiNANaAx. Statement. 

Buildings, Property. 

Burma, 5^^ Companies. 

Xpplicability of provisions re family pension funds to. 286. 

High Commissioner’s poxxcr to perform 'ftincttons for, S. 302 (3), 319. 

King’s India Cadetships, to be open also to sons of Crown serx'^ants in, 253. 

No part of British India, S. 46 (2), 69. 

Secretary of Slatc’.s liability solely in connection with, hoxv far governed by rule 
(in S 178) as to devolution of his existing obligations, 212. 

Burma Immigration, Restnetibn on immigratior into Burma from India, and ztcc 
Provisions re., cccxix, ceexx. 

Restriction on immigration, what is not, 320. 

Burma Miscellaneous Financial Provisions, Devolution of existing financial obli¬ 
gations solely related to Burma or Aden, S. 178 (6), 210. 

Payments out of Burma revenues to Federation, to Burma Railway Board, etc. • 
Provisions re., cccx-cccxi. ’ ’’ 

Reference to Order in Council, re., 196. 

Business, Governmental or State, Liability to taxation of, 192. 

Bye-laws, made under statutes, how ifar affected by repeal of such statutes, 300, 301. 

C 

Cadetship, King’s India, Provisions re., S. 239, 253. 

Cash contribution, Meaning and kinds of, S. 147 (5), and observations on, 182, 184. 
Central Services, Persons holding posts in. Tenure of office and pay', etc., of, 
S. 258, 272, 273. ’ ’ 

Certificate, of leave to appeal to Federal Court, Provisions re., 230, 231, 232. 
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Cesses, See Duties. 

Chambers, See Federal Leoislaiuhe; See Provincial Leoislaturk. 

Chaplains, Provisions as to, S. 269, 279, 280. 

Cheshire, Principles of Private International Law, 207 

Chief Commissioner, Appointment of, S. 94 (3), 113. 

Chief Commissioners’ Provinces, Administration of. by (/ovi-rnor-GeneraJ, throuirh 
Chief Commissioner, S. 94 (3), 113. 

Administration of, not a reserved subj«.-ct, exrrpt Britidi Bainchist. n and 
Andamans and Nicobars, 114. 

Formerly under the control of Governor-General 113. 

T.ist of, S. 94, 113. 

may become Golvernor’s province, 114 

Police rules and crimes oi violence. Provision re. \pplicabiUty of, to. 117. 

Units in Federation, under administrative control of Fedfer.d novemmeiit, 114 

Chief Justice of India, See Federal Court. 

Chief Railway Commissioner, Appoiulinent, qualilii itions, ttc.. of. Sch. VIII, 419 

Civil Procedure Code (Act V of 190R>, S. 77 Reference to, 237. 

Ss. 79, 80, Procedure laid devvn in, for suits against Crown, 210 

Ss. 80-82, Refirenrc to. S'. 271 (1) , 282. 

Civil Servants, Ser Civii Services. 

Civil Services, Appeal, Right of, of person aggrieved by oidit afTooiiiig condition* 
of service, Provisions re, S 248 , 265, 266. 

Application of provisions as to recruitment and conditions of service to railway, 
custom.*, postal and other services, S. 242 , 257, 258. 

Compensation, Right to, of person adverseb' affected in Iii’s se'rvice conditions, 
S. 249, 266, 267. 

Conditions of scivico, pension*, etc., of persons recruited bv Secretary of State, 
263, 264, 265. 

Include persons on the staff of Sccretaiy of State, S. 281, 292 

Non-British subjc' ts, Eligib.litv for civil office of, Prdvisions m', S. 262 , 275, 276. 

Recruitment and conditions of service, S. 241, 255, 256, 257. 

Right of persons 'ccruitcd prior to Act by Secretary of State for India in Council, 
to appeal against adverse orders and to compensation, S. 250, 267, 268 

Tenure of office of persons employed in India in, S. 240. 254, 255 

■Women, not disqualifictl by sex from being appointed to, 287. 

Clement, Canadian Constitution, Rdfercnce to, 328. 

Coinage, See Reserve Bank. 

Coinage Act (Indian), 1906, Vdaplation* and nuKlific.itions of, In suit Burma, 
cclxvii. 

Colonial Laws Validity Act, 1865, ParhaiiTcnt, Power of, to l-gislAlc for Colonies, 
tions, 188. 

Collective responsibility. See Minisiefs. 

Colonial Laws Validity Act, 1865, Parliament, Power of, to legisl.-iti for colonies, 
Preserved by, 142, 144. 

Colonial Stock Acts (1877-1900), Application of, to stocks is*uo<l bv Federation. 
S. 165, 199. 

Commander-in-Chief, Appointment of, S. 4, 12. 

Commencement and Transitory Provisions, Accounts, ,\udit of. Provision re, 
ccxvi, ccxvii. 

Acts authorised under old Act in relation to Secretary of State or Governor, 
Provisions re, ccxvii. 

Acts, of Indian Legislature, Power to make, before comniciiceineiit of Part III, 
so as to come into force at or after such comracinceinent, eexv, ccxvi. 

Advocate-General, Provisions re, appointment of, date for coming into force of, 
ccxvi. 

Burma, Reprcsentaltivcs previously elected for, Vacation of seats by, on com¬ 
mencement of Part III of new (jovcrnmdnt of India Act, ccxv. 

Crown office. Holder olf and service conditions under new Act, Provision* re, 
ccxvii. 
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Cominencemeiit and Transitory Provisions, Date for coming into operation 
of Ss. 199, 67-A and 145 of the Government of India Act, 1935, cczxxiii, 
ccxxxiv. 

Expenditure for carrying business of Provincial Gdvernment, Governor’s power 
to authorise, before authenticating schedule, ccxiv, eexv. 

Legislative Council already existing. Governor’s pow'cr to prorogue. Provisions 
re, eexv. 

Provincial Government), I’ower of, to continue to perform functions transferred 
to Federal Government and period of such performance, eexvi. 

Repeal of certain portions of old Government of India 4ct, Stay of, till Federa¬ 
tion established, eexvj. 

Taxation, Governors power to continue existing, eexv. 

Commdssioned Officers, In civil empteyment,, Right of. to apiual against adverse 
orders and to compensation, S. 250, 267, 268. 

Commonwealth of Australia Act, 1900, Ss. 51, 99, Reference to. 307, 308. 

.S. 74. Reservation tinder, of enactments affecting prerogative of granting special 
leave to appeal, Reference to, 144 

S. 92, Reference to. 310. 

S. 114, Provisions in, rc, mntnaJ exemption from taxation of Commonwealth and 
States. 192. 

Commission, Expenses of Court or. or pension. Adjustments in Indian revenues in 
respect) of, S. 156. 194. 

Commissioners, For administration of Family Pension Funds, Provisions re, 284, 
285 

Communal award, Descnbcil, and reference to, 339, 362. 

Communist propaganda. Provisions (designed to prevent, S. Ill (3), 145, 146. 

Companies, SVe British Companies. 

Incorporated under the I-aw of Burma, Ss. 112 (3), 113, 114, 146, 147» 148. 

Compensation^ For expropriation of property, observations on, 316. 

Concurrent Legislative List, Exercise of executive power over matters in, 162, 163. 

Inconsistency between Federal Law, Prdvincial Law, State Law and provisions as 
to law which ishotild prevail, S. 107, 135-138. 

List III in 7th Schedule, 123. 

Constitution, See Constitutional Machineri. 

Interpretation of. Principles re, 327-329. 

Meaning of. Suits by and against federation and provinces inter se, as methods 
of ascertaining, 209. 

Power of Indian and Colcmial T.egis1atures to alter, 142, 143, 144. 

Constitutional Machinery, Breakdown of. Provisions for administration on, Scope 
of, 68, 69. 

Failure of, Provisions in case of S's. 45, 93, 67-69, 112, 113. 

Governor-General and Governor, Difference between powers exercisable by, on 
breakdown of, 113. 

Governor-General if bound to suspend whole constitution on breakdown of, 68. 

Governor-General, Right of, to assume power of, or suspend) provisions re. Fe¬ 
deral Court, on breakdown of, 68, 226. 

Governor’s power to issue proclamation, on failure of, S. 93, 112, 113. 

Legislation by Governor-General during breakdown of, S. 45 fS), 69, 

Proclamation of assumption of powers by Governor-General on failure of. Cessa¬ 
tion of effect of, after three years. S'. 45 (4), 68. 

Suspension of constitution and reistiimption of powws by Governor-General not 
to continue indefinitely, 69. 

Time-limit for operation of breakdown clause, 68, 69. 

Construction, See Interpretation. 

Construction of Statutes, See Statutes, Interpretation op. 

Consultative jurisdiction, Advisory opinion of Federal Court whether, decision 
liable to appeal to Privy Council, 235. 

Contract(B), Aden, Burma, or Indian States, Contracts solely ih connection with 
affairs of, Transference of rights and obligations under, S. 177 (2), 211. 
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Contract(8)— ( Comd.) 

Crowns functions re, Indian States, Contracts in connection with S. 1X0, 213. 
Disputes re existing contracts between Indian railways and Secretary of .State in 
Council to be deemed as between railways and SccretarA’ - i S'tate, 225. 
Existing contracts with Go(\’trnmcnt. Principles for distributing, to Federation 
or province. S. 177, 211. 

Federal Railway Authority, By Provi-sions, Re., S. 1X5 218 

Power to make contracts included in executive authority of Federption or pro* 
vincc. conditions for exercise of, 207, 208 
Related to Crown functions in connection with Indian States, I’rovisioi’, re, S. 180, 

213, 214 

Kemedv of party against original promieoi. not Ik mg affected bv' assignmint, Rule 
as to, S. 17Q. 213. 

Secretary of State's future, in England, Provisisons / r, S. 179 (2^, 213. 
Transference of rights and obligations under. .S. 177 211 
Contribution, See State Con rumn ions. 

Adjustments in Indian nvenues in respect <if expinses for Court, commission or 
pension, S. 156, 194 

Convention, Between British and Fedk.ral (ioKernment.s, securing reciprocal treat* 
ment. Effect of, on provisions re. discnmin.ition, S. 118, 150, 151. 

Matters to be dealt with by British spirit of. 61. 

Conviction, Disqualific.'ilHm for membership of legislature.s Ss 26. 69, 43, 44, 92. 
Cooley, Constitntiona.1 l.imitations. Reference to, 129, 328 
Co-operative marketing. Observations on, 310. 

Coorg, Existing provisions re. to continue. S. 97, 117. 

Political status and history of. 117. 

Corporation Tax, Federation, if mav liw, m Fedcrateil State ana Provisions re. 
S. 139, 177. 

Not included in income-tax. 174. 

Super taxes on companie.s, 176, 177. 

Corresponding Province, Reference to definitioti of. in S. 311 (2), 205, 206, 212. 
Costs, Federal Court’s order as to. Court that should carry out. Ss. 209 (2), 210 (2), 
235, 236. 

Incurred or to be paid by public servant ilp suits against him. to be paid and 
charged on public revtnues. S'. "ZlX (3), 282, 283. 

Cotton Cess Act (Indian), 1925, Reference to. ceexiv, cccxvi 
Council of India, Dissolution of, S. 278 (8), 289. 

Council of Ministers, See CkivKHNCw-GeNiuiAL. 

See Ministers. 

Council of State, See b'EnERAi. LEfcisi..\TrRE. 

Allocation of seats in, Sch. I, paras. 3 and, 4. 338, 339. 

Division of provinces into territorial constituencies for election, para. 5, 339. 
Election of representative in, for British Baluchistan, Sch. 1. 340. 

No representation of special interests in, 339. 

President, and Deputy President of. Appointment, salaries and duties of, S. 22, 

40. 

President and Deputv President, Vacancy in offices of. Prov isions ee, S. 22 (2) (3), 

40. 

President of, Removal of, 41. 

President of, to preside at joint 4ittmg of chambcri., S. 38 (4), 61. 

Qualifications for holding seat in Sch. I, para. 11, 340. 

Right to Ivote alt elections to seats, 339, 340. 

Table of allocation of .scats in, to British Indian representalh es, Sch, I, 345. 
Table of allocation of seats in, for triennial selections, Sch. I, 346. 

Tenure of membership of, Sch. I, paras. 12-16, 340, 341. 

Counsellor, Right of every, to participate in proceedings erf chambers of Fpderal 
I-egislatiire, Extent of, S. 21, 39, 40. 
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Court Fees Act, 1870, Art. 11, Court-fee levied under, m respect of probate and 
letters of administration, Nature of, 173. 

Courts, Se^ Federal I.egislatitre. 

See Ministers. 

See Property. 

Bar of jurisdiction of, over matters within jurisdiction of Railway Tribunal, 
S. 196 ( 7), 224. 

Expensesi of commission, or pension. Adjustments in Indian revenues in res¬ 
pect of, S. 156, 194. 

Federal LcgislatuTe not a. Court as a whole or otherwise, S. 28 (3), 46. 
Immunity of officers of legislature from jurisdiction of, 104. 

Jurisdiction of Federal or ondinarx', matters about which, when excluded, S. 133 

168, 169. 

Jurisdiction of, over legislative proceedings barred, S. 87, 104. 

Jurisdiction of, over water supplies, 168, 169. 

Legislature and. Relations 'between. 63. 

No jurisdiction to, to enquire into advice given bv' ministers to Governor-General, 
S. 10 (4), 24; S. .50 (3). 72. 

Proceedings in Federal Legislature not liable to be que«tioiud in. S. 41 (1), 63 
Proceeding.s| in Provincial Legislature, S'. 57, 104 
Crimes of violence, PrOlvisions as to. intendecl to overthrow' Gon rninent. S 57, 82. 
Proviions re., Appllcabllitv to Chief Commissioners* Provinces, Extent of 
S. 98, 117. . . , ■ 

Sources of certain i'nlonnatiou not to be disclosed, S. 58, 83 
Criminal offence, See Conviction. 

Criminal Procedure Code, 1898, S. 197, Refcreiue to. S'. 271 fl), 282 
Ss. 401, 402, 402-X Reference to, 304, 305 
Crown, See Annexation. 

See Rills. 

See Expenditure. 

Sec Indian Sta'ies. 

See PRtJtOGATIVE. 

See "Waste Land, 

bound by legislation. Federal and Provinaal, 209 

Functions of, r<', Indian States, ^udit of account- t *latir.i> t<i, 202. 

Government of India by, S. 1, 9. 

Honours, Prerogative of, to grant, 11. 

Land in British India, "Vests in, 10. 

Mercy, Prerogative of, 11 

Multiple personality of. Doctrine of, negatived. 209 
Personality of. Different aspects of, 209. 

Power of, to declare what are High Courts in Federated States. 242. 

Power of, to disallow Acts, S. 76, 97 

Powers of, under new Gc^crnuient of India Act. Exefreise of, on behalf of, by 
appropriate authorities, 10. 

Precedence, Prerogative of, to settle order of. 11. 

Prerogative^ of, Extent of, 10, 11. 

Provincial enactments, Binding nature of, on. Extent of, 209. 

Suit by and against federation and provinces if aUects unity of, 209. 

Suzerainty of, in any part of British India, and paramoiintcy rights of, 20, 142. 
Treasure trove, gold and .silver mines belong to, 10 
Hnity of, throughout Empire. Aspects of, 209, 210. 

Crown Debts, Priority of, and doctrine of unity of Crown, 209. 

Cro'wn Property, See Property. 

Crown Representative, See Letters Patent. 

\ppointment and powers of, 11, 12. 

Immunity of, from legal proceedings and proce.sses. Extent of, S. 306 (2) , 321. 
Office of, Letters Patent constituting, v, 

Powers and dtitics conferred and imposed on, bv Letters Patent, v, vi. 

Viceroy as, 296. 

Crown Servants, S'er Public Servant. 

to ho deemed to hold office during His MJajestj-fs pleasure, S. 257 (3), 272. 
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Currency, See Reserve Bank of India. 

Customs duties, Provision as to, on India-Burma trade, S. 160, 197. 

Customs Services, Recruitment and conditions of service, Provi';:' is re Civil Ser¬ 
vices, Application of, to, S. 242 (3). 257, 258. 

D 

Davidson Committee, Report of, Keferences to, 183-188. 

Damages, Orrlcred to be paid by public .servant in suit against him, P.ivni tit bv 
Government of. Provisions tc., S. 271, 282. 

Death Sentences, Governor-Gcnerars and Governors’ powers of siispenvion re¬ 
mission. etc., of, S. 295, 304 

Declaratory Judgment, Federal Conn when to deliver ."b. S. 2(W (2"), 228. 
Defence, See Governor-Genera r.. 

See RESE.RVEn Subjects. 

Expenditure as to, chargeable on rdvenne of Fedlci uion, S. 33 (3) (c), 55 

Defence Appointments, Offices to which His Maiesty should make appointments, 
cclvii 

Defence Services, See CADErsiiTU 

Vppeal, Right of, of nv nihers of army in India, Saving of, S 236, 253 
Vppointments to army to provide for sons of former Crown servants. S 239, 253. 
Civilian personnel in, T*rovisions re , S 2.38, 253 
Commander-in-Chie.f’s pay, etc , S. 232, 252. 

His Majesty’-s power to control defence appointments, S. 233. 252. 

His Majtstv’ jiower to grant commissions in Indian forces to subjects' of Indian 
States, 252. 

Pa>, etc., of members of forces to be chargeil on Federal revenue, S. 237, 253. 
Secretary of State, Control of, with lespcct to conditions of service. S. 235 252. 
Deficit Provinces, Aids to, P^o^isions re., 179. 

Delhi, Political status of, 114. 

Demand, for grants, and power of Governor-General to restore demands or cuts and 
certification, 58. 

for grants, Rxpenditun not charged on provincial revenue to be submitted to 
legislative vote in form of. S’. 79 (2), 99. 
for grants, Form of submitting expenditure for assent, Provisions re., S. f2) , 
?3), 57. 

for grant, Governor-General's assent required for, S. 34 (4), 57. 
for graiit.s, T.cgislalurc's decision, on, how far final, S. 35 (1), 57, 58 
for grants. Presentation of, Procedure for, 57 
for grants, submitted only for Assembly’s vote, 98, 99. 
for grant. Governor’s recommendation ncccssarj’ for, S. 79 (3), 99 
Deputy President, 5'ce Council of St.vte. 

of Legislative Council of provincial legislature, S. 65 (5), 90. 

Deputy Speaker, See Femsal Assembi-y. 

of Provincial Legislature, Duties of, and provisions re., S. 65; 90. 
Devolution, of existing obligations of Secretary of State in Council, .S. 178, 212. 
Dicey, Reference to 'Conflict of Law^, 207. 

Disability, Persons not to be subjected to, regarding office, property, profession, 
etc., by reason of religion, etc., S. 298, 313. 

DiBallowance, Crown, by, of Bills, Necessity of provision re., 54 

Crown's power of, of Acts, 97. t 

Crown's power to disallow Acts assented to by Governor or Governor-General. 
S’. 77, 97. 

Disallowed Act, when ceases to be valid, 54, 55. 

Effect of, on rights acquired under disallowed Act, 55. 

Form of, 55. . . «•> 

Governor-General has no pow'er to order, of Acts assiented to by (Tovernor, 97. 

Z—16 
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Discretion, See Governor. 

'i'ee Ministers. 

Discrimination, See Aircraft. 

See British Subjfxts. 

See Convention. 

Srr Federal Law. 

See Govfjinor. 

See Governor-General. 

See Provincial T.aw. 

See Reciprocitv. 

See Ships. 

See Special Kesponshulities. 

between federal units bv federal authority, Legal prohibition against, .\bscncc of, 
307. 

in favour of Bntisli subjects if applicable to Domniion subjects. 145. 

Matters against which, provisions, re., aimed, 144, 145* 146. 

Obserxationa on, 307, 308, 312, 313. 

ProMsions re., .Ss. 12 (1) (e), 52 (1) (d), 111-121, 28, 31, 77, 79, 144-155 
Discriminatory Taxation, Debuition of, S. 112 (2), 1464 147. 

Discussion, Kcslrictions on, re-action by Governor-General in relation to Provincial 
affairs, S. .38, 62; in Federal Legislature, Provisions re., 61, 62, 63. 
Dismissal, includes removal, S. 277, 288. 

Distribution of Revenuesl, Grants in-aid to certain provinces, and schedule, ccii. 
Income, Taxes on, cci, ccii. 

Income-tax and corporation tax. Allocation, Rules for. 176 
Introdvietory. cc, cci. 

Jute export duty, ccii. 

District Judges, Kecniitment, appointment and promotion.s of. Conditions of, S. 254, 
270. 

Documents, Power to F«leral Legislature to enforce production of, S 28 (4), 46. 
Dominion Status, Goal of India as. Observations on, 335, 336, 337. 

Duties, See Revenues. 

and taxes levied in Federated .State independently of federal laws, savings re., 
S. 143, 180 

P'xcise, export and salt, leviable by Federation, and distribution thereof among 
provinces and .states, S. 140 (1), 178. 

In respect of succession to property other than agricultural land. Nature of, 173. 
Jute and its products. Export duty on, no part of fedleration revenues, but assign- 
abb- to (.oncerned provinces and federated Statc.s, S. 140 (2), 178. 

'faxes, cessesi, fees levietS by Provincial Government, municipality, etc., Savings 
re.. S. 143 (2), 180. 

Value of pri\ik-gcs and immunities to be set-off against share of taxes, etc., 
assignned to Federated .States), S. 149. 189. 


East India Act (37 Geo. 3, c. 142), 1797, S. 12, Repeal of, S. 301, 318. 

East India Annuity Act, 1882, Continuance of, S. 274, 287. 

East India Company Act (21 Geo. 3, c. 70), 1780, S. 18, Repeal of. S'. 301, 318. 
Ecclesiastical Affairs, Seie Governor-General. 

See Reserved Subjects. 

Expenditure a.s to, chargeable on revenue of Federatio-n, S. 33 (3) (e), 55. 
Expenditure re.. Limit on, S. 33 (3) (ef), 55. 

History of ecclesiastical department, 280. 

Provisions re., 27, 28. 

Reserved subject. A, 280 

Economic Development, Fund for, and Improvement of rural areas, Vesting and 
custody of, 206, 207, cclxxzvUi. 

Educational Grants, Governor's special responsibility re. interests of minorities not 
affected by. S. 83 (3). 101. 

Provisions with respect to certain, S. 83, 100, 101. 

Elder Widows’ Fund, See Pkoviiment Fund. 
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Slections, Conduct of, by Europeans, AiiKlo-Indians and Tndiati Christians, Provi¬ 
sion's re., 340. 

His Majesty’s power to make provisions re., S. 291, 300. 

Removal of certain dl^iialifications on occasion of first, to !.'iiiv«lature such as 
holding office of profit, etc., S. 307 , 321. 

Electoral Colleges, for election of Europeans. Anglo-Indians and Indian Christ.ans 
S'ch. I, paras 10, 22, 340, 343. 

Provisiion of, for Indian Christians of Hihar, 363. 

Electoral Roll, See Franchise. 

Emergency, Declaration by provincial Goverimr oi a stale of, condition tor, 82. 
Federal Legislature's power to legislate on proclamat-on of state of, S 102. 130. 
131, 132. 

Power of Federal Legislature to legislate if, is \iroclaumd, S. 102, 130 
Proclamation of. Object of, 131. 

English, Proceedings of High Courts to lx- in, .S. 227, 249. 

Proceeding of Federal Coiirt to be m S. 214 (5), 241 

To be used in Federal and Provincial Icgisflalures, .Ss. .10, 103. 

Escheat, See Property. 

Doctrine of, if applicable to artificial persons .vl.so, 207. 

Foundation as to rule of, 10. 

Property accruing to Crown b>. Vesting of, I’rovisions re., S. 174 , 207. 
Estate-duty, Exemption from, on pensions payable under family pension fund rules, 

285 

Estimates, See Expenditure. 

Procedure in legislature with respect to, Ss. 34, 79, 57 , 98 
Evidence, Power to. Federal Legislature, to rcniiire evidence to be given, S. 28 (.4), 
46. 

Exchequer,, British, Freedom from liability of, in resjiecl of proceedings against 
Secretary of .State, 213. 

British, Saving of from habilllj, in connection wtth stci-ling loans, S. 31S (.“i) ; 
332, 333. 

Excise, .SVu Duties. 

Excluded Areas, Adminisitratiot) of, and partially excluded areas, S. 92, 108-112. 
Administration of, by Governor in hjs disci etion freiq from mini.s.terial inter- 
ferqnte, 73, 79. 

Ban on discussions re., partially excluded areas and in jirovincial legisMure, 
Ss. 38 (1) id) (ii).84 (1) (d) (ii), 60, 102, 103. 

Expenditure in relation to partially excluded and, 112. 

Governor’s power. Exercise of, in relation to partially excluded and, 112. 
Machinery for transfer of partially excluded and, to normal areas, 111. 

Partially excluded areas and!. Principle adopted in selection of, 110, 111 
Points on which His Majesty may pass Ordcr-in-Councd re. partially excluded 
areas and, .S. 91, 108. 

Schedule declaring what are, iiiidei- S. 91 (1), xviii 
Execution of decree. Procedure for, of Federal Court, Ss. 209 (1), 210, 235, 236. 
Executive Authority, See Governor. 

of Federation or provinC'C, Extent of. re. propeity, 207, 208. 

Executive Government, Proivi.sion.s re., dTiring tranisition period, S. 313, 330, 331. 
Executive Power, Source and scope of, 20. 

Existing Law, Adaptation of existing Indian Laws, in accordance with this Act, 
Provisions re., S. 293, 301. 

Continuande of, of British India Provisions, re., .S. 2*12, 300 
Expenditure, See Ministers. 

.Administration of territory, re., charged on revenue of Federation, S. 13 (e) ; 

55, 56. 

Authenticated schedules of, not open to vote. Reason why, S. 36, 59. 
Authcnticatioin of schedule of authorised, S. 80, 99. 

Authentication of Schedule of authorised, by Gavernor-General, S. 35, 58. 
Authentication of schedule of, by Governor-General, Objects of, 58. 

Category under which particular, falls. Decision as to, S. 33 (4) , 56. 

Charged on Federal relvenue. List of, S. 33 (3). 55, 56, 57. 

Charged FederaP revenues, not subject to legislative vote, 56. 

Charged on provincial revenue I ist of, S. 78 (3) , 98. 
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Expenditure— (Contd .) 

Oefrayable out of Indian Revenues, what are, 18^ 190. 

Discussion in leRislature on non-votable items of, whether permissible under Act, 
S. 34 (1), 57. 

Estunates of, charged upon provWKial revenues, not votable, S. 79 (1), 98. 
Estimates of. Contents of, Ss. 33, 78, 55, 98. 

Estimates of, relating to provincial revenue. Procedure in legislature re., S. 78, 
98, 99. 

Heads of, not votabk, being extenssve, whether proper; 58. 

High Giurt’s expimses to be charge of Provincial revenues, S. 227, 249. 
incurred by Crown Representative in Indian States charged on revenues of Fede¬ 
ration, S. 145, 181. 

Legislatures' power to increase, Rv.strictioin> on, S. 34 (4), 57, 58. 

.Vot charged on Federal revenues, Demand for grant of, 57, 58. 

• if Court, Commission or pension charged on Indian reiveniies, Adjustmont of, 
S 1.56. 194 

Only one estimate of national, to he laid before legislature, 59. 
raymcnls made to States chargealie revenues of Federation, S. 148, 189. 
Supplementary estimates of, not favoured by popular legislatures, 59. 
Supplementary statoments of, Ss. .16. 81, 59, 100 
Export, .5Ve DuTits. 

Expropriation, Safeguarding of piivate properti against. Observations on, 315, 316. 
External Affairs, See Governor-Genebai.. 

Ser Rksf.kvep SunjF.ci'S. 

E.xpend'itnre re., chargeahh* on revennv, of Federatian, S’. 33 (3) (e), 55, 56. 
Rcliition Ik tween Federation and part of dominions of His Majesty, 27, 

F 

Facilities, Aluttial traflie, as betuxen railwuis. I’rovisions re., S. 193 (1) , 221, 222. 
Family Pension Funds, See Estait. Duty, 

See Incomk-tax. 

Reneficiarics under. Right of, to tiansfer their balances to London or keep them 
in India, 286. 

Commissioners, Appointment, dnfus. remuneration and meetings of, and proce¬ 
dure re., cclii, ccliii. 

Object of enacting provisions, re.. 286 

l’ro^lsious as to vesting and axlministration of ccitain, S. 273, 284-289. 
Revenues of Federation, Liability of, to pay, 285. 

Secietary of State, Function of, re., ccliv. 

Two classes of, Formation of, ccli 

Wsting of certain in Commissioners, and olWqr matters re., Proiisions as to, 

ccU-cclvi. 

Fares, See Railways. 

Federal Act, Repeal of, Ell'ect of, 136, 137 

Federal Assembly, .S'ee Federal Legislature. 

.Vllocalion of scats in, Sch. I, paras. 17, 18, 341. 

Direct election, Obsenalions on, 340, 342. 

r’loccdure for elections to, Sch. 1, parasi. 20-24, 343, 344. 

Qualifications for seat in, Sch. I, para. 25, 344, 

Tabic of allocation of seats in, to Briti.sh Indian representatives, 347. 

Speaker and Deputy Speaker of, Appointment, salaries, duties and vacancy in 
offices of, S. 22, 40. 

Special interests^ Representation of, in, 339. 

Federal Court, See Court. 

See Property. 

■A Court of record, S. 203, 227. 

.Advisory opinion of, whether decision open to appeal to Privy Council, 235. 
Ancillary powers of, S, 215 , 241, 242. 

Appeals from decisions of Railw’ay Tribunal to be made to, and powders of, re. 
such appeals, 224, 

.Appellate jtirisdSclion of, in appeals from British Indian High Courts. S. 205. 
230. 

Appellate jurisdiction of. in appeals from High Courts in Federated States, and 
powers of. in exarcising. S. 207, 233, 234. 
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Federal Court— {CoiUd.) 

Appellate jurisdiction of, Power of Federal Legislature to enlarge, S. 206, 232, 
233. 

Appellate jurisdiction of, Repugnanej betwem Federal and proivincial law, if 
matter covered by, 231, 232. 

Appointment and removal of Judge of, S. 200 (2), 226, 227. 

Chief Justice of India, Temporary appointment to office of, 227. 

Civil and judicial authorities, Duty of, to aid, S. 210 (1) , 236. 

Date of comiing into operation of provisions of main Act re., eexlii. 

Definitions and interpretation, ccxli. 

English to be language of, S. 214 (5), 241. 

Establishment and constitution of, S. 200, 225, 226. 

Expenses of, to be charged on ruvcniies of Federation, and arntnint of, 6. 216, 
242. 

Fedleral legislature’s powers of interference with (io\ernor-Gencrars power of 
passing Acts or Ordinances determinable by, 67. 

Federated Sta,tes’duty to fulfil obligation re., federal subjects, Subject-matter for 
decision of, 164. 

Form of judgment of, 228. 

Form oiii appeal of judgment of, and power., of, S. 209 , 235. 

Functioning of, before coming into existence of Federation, S. 318, 334. 
Functions of, 228, 229. 

Governor-General, I’ower of, to consult, and powers of, thereon, S. 213, 239, 240. 
Gqvernor-General, Right of, to assume powers of, or suspend provisions re., 
68, 226. 

If bound by decisions of Privy Couneil, 237, 238. 

Indian States, Right of, to resort to, 229. 

Tudge of, Dissonting opinion if may be delivered b\, S. 213, 239, 240. 

Judge of. Qualifications for, 227. 

Judges of. Provisions re., eexlii, eexliii. 

Judges of, Removal of, and their tenure of ollice, 226, 227. 

Judges of, Salaries, allowances, pensions, etc., of, S. 201, 227. 

Judgments of, to be <lelivercd in open Court, S. 214 (4) , 241. 

Jurisdiction of any but, barred oti certain railway matters, S, 196 ( 7), 224 
[unsdiction of. Conditions for attracting, 228, 229, 

funsdiction of, m appeals from Omrts of federated states. Scope of, 234. 

Law' declared by Privy Council and, BimUng nature of, S. 212, 237. 

Necessity of, in a Federal constitution, 226 

No appeal to, from decisions on appeals from Aden Courts, 298. 

Dpimon of, or reference to it by Governor-General, Value of, 240. 

Orders of, to be enforced by all authorities in British India, 236. 

Original jurisdiction of. Scope and extent of, S. 204, 228-230. 

Position of, under Act, 229. 

Power of, to call for further facts in appeals to itself from Federated States, 233. 
Power of, to hear appeals from decisions of British Courts exerci.siiig foreign 
jurisdiction in Federated Statesy 304. 

Power of, to reconsider its own decisions, 237 

I’owcrs of„ to secure the attendance, discoverj', eitc., S. 210 (2), 236. 

Railway Tribunal and, Relationship between, 228. 

Reference to, of differences bclw’cen (Jovcrnor-Geiieral and his mini.5tcrs, 23. 
Rules, Power of, to frame, for regrlathig its practice and procedure, S. 214 
240, 241. 

Scat of, 227, 228. 

Strength of, 226, 227. 

Whether may hear appeals from dccisioins in criminal matters, 230. 

Federal Executive, Administration of federal affair^, Ss. 9-17, 21-37. 

Authority of, in Indian States, 21. 

Council of ministers to aid Governor-General who is seat of authority of, S. 9, 

21 . 

Eixecutive power of federation, 19. 

Extent of authority and power of, S. 8, 19, 20. 

Federal and Crown functions, Separation of, S. 7 (2), 18, 19. 
Governor-General, Function of, S. 7, 18. 

Governor-General hold's authority of, 21. 

Governor-General to exercise, authority and modes of such exercise, S. 7, 18. 

In Provinces, 20. 
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Federal Executive— iContd.) 

Paramountcy outiude power of, 20. 

Power of, <^ver natives of territories adjacent to India, S. 8 (1), pro. (lii) , 19. 
Federal Finance, Income-tax allocation, a problem of, 17S. 

Federal Government, See Hokkowinc. 

See Broadcasting. 

Sec Federation of India. 

Functions of, in regard to railways to be discharged on busiiiessi principles, 217. 
Functions to be exercised by, in respect of railwatj's, S. 181 (3), 214. 

Otlicers of, not goveitted b 3 provisions rc. Railway services of Federation, 214. 
Federal Law, See Indian Stated. 

See I.EGisLATiVE Lists. 

Discrimination against British subjects, companies, ships, aircraft, trade, etc., 
and, 144-155. 

Fxtent of operation and enforcement of, 117, 156. 

Extra-territorial operation of. Whether affects it, Validhty, S. 99 (2) , 118. 
Provincial amd, Snbjcct-matter of, S. 100, 123. 

Repugnancy between Provincial law. State law and, Law which should prevail 
in case of. S. 107, 135, 136. 

Federal Legislative List, List T in 7th .Schedule, 123 
Predominance of, 125, 126. 

Federal Legislature(s), S'cc Cor .veil, of St.vte. 

SVf Fedkrai. T.awS. 

SVe T^egisuviivk Powers. 

See Vote. 

Allocation of seats to Indwii States iir. Provisions re., .^ch I. Part 11, 348-351 
Arrest, Freedom from, of members of. 47. 

Bill pa.sse(l by one Chamber and transmitted to the other. Procedure of, how far 
aNailablc in provinces, S. 74 (2), 52. 

Bills, Provisions as to introduction and passing of, S. 29 , 48^ 49 
Chambers, if e.ssential part of cvinstitution and a permanent body, 53. 

Chambers of. Joint sittings of, S. 50 , 49-52. 

Chambers of. Membership of both, S. 25 (1), 42 

Compansdn' of, with Provincial Upper Houses and Assemblies, 50 

Ctympetcncy of, to repeal Provincial enactments. 136, 137. • 

Composition of, Seh. I, 338-355 
Constitution of, S'. 18, 37, 38. 

Council of .State, a chamber of, S. 18 fl), 37 

Council of State, Composition and duration of, S. 18 (2), (4), 37, 38. 

Coiirtsi not to inquire into proce**dings of, S. 41. 63. 

t'ourt, Status of, not conferred on, or any portion thereof, S. 28 (3), 46. 
Discussion on Bills in, when may be restricted by Governor-General, S. 40 (2) , 
63. 

English to be used in, .S. 39, 62 

Equal powers of the two Houses of, re. legislation, 49, 50. 

Exorcise of powers under the Act by Indian Legislature, S. 316, 333. 

Federal Assembly, Composition and duration of, S. 18 (2) , (5) , 37, 38. 

Federal laws applicable to Provinces or States, to be respected in exercising 
executive autborify of Province or State, S. 122 (1), 155. 

Freedom of speech. Right of, excludes libellous publicatioh by or under the 
authority of either Chamber, 47. 

General qualifications of representatives of British India for membership of, 338. 
General scats in Provisions re, Sch. I, paras. 4, 19, 20, 24, 339, 342, 343, 344. 
Governor-General’s right to address and send messages to Chambers of. S. 20 
39. 

House of Assembly or Federal .As-scmbly, a Chamber of, S. 18 (1) , 37. 

Joint sittings of both Chambers of, as machinery to resolve deadlock, 51, 52. 

Joint sittings of both Chambers of, in certain cases, S. 31, 50-52. 

Joint sittings of both Chambers, President of Council of State to preside at, 
S. 38 (4), 61. 

Joint sittings of. Majority required at, 52. 

Joint sittings of, Power to require, in Governor-^Jeneral's discretion, 52. 

Joint sittings of. Power to summon, though no final disagreement, 52. 

Law making body for Chief Commissioners’ provinces and subjects under its 
control, 129. 
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Federal Legislature(s)— (Contd,) 

Legislative procedure, Ss. 30-32, 48-SS. 

Matters for which, can and cannot legislate, Ss. MX), 110, 123, 141i, 142 
Members, Privileges of, S. 28, 46. 

Members of, Gmditions under which, incur vacation of scats, 25, 42, 43 
Members of, Vacation of seats of, inot automatic by absence, 43. 

Membership, Absence aUs disqualification for, S. 25 f3), 42, 46 
Membership, Disqualification for, Gjnvictioii and jmprL.sionment as, 44, 45 
Membership, Disqualification for. Office of p*-ofit as, S. 26 (4), 44 
Membership of Provincial Legislature and Federal legislature, Prohibition of, 
.S. 68, 92. 93. 

Membership of undischarged Ttisolvent, 44. 

Membership, Other disqualifications for, S. 26, 43, 44. 

Membership, Sentence for offence if disqualification for election, S 26 1 2). 43, 

45. 46. 

Not a unitary, but a federal, parliament, 61. 

Not empowered to affect Naval Discipline Act. 134 
Oath of members of, S. 24, 42. 

Oath, Penalty for failure to take, S. 27. 42 
Officers of Chantbers of, S. 22. 40, 41 
Officers of, Immunity of, S. 41 (2), 63, 64. 

Penalty for acting in. when n4it qualified and disqualified, S'. 27, 46 
Power of. to confer right of appeal. Restrictions on. S. 218, 242. 

Lower of, to define privileges of members. 47. 

Power of, to enforce appearance of pcrs<Mis or production of ilocumcnts. S. 28 
(4). 46. 

Power of, to increase expenditure. Limitation of, 57, 58. 

Pow'cr of, to interfere with Ordinances and Acts passed bj- Governor-General 
under Ss. 43, 44, 108 (1),_67. 

Power of, to interfere wdth right of appeal, 144. 

Power of, to legislate for Chief Commisisiolncr’s Provinces, Scope and extent of. 

114. 

Power of, to legislate for Indian States, 137. 

Power of, to legislate for two or more provinces by consent, S. 103, 132, 133 
Pow'cr of, to legislate for whole of British India on Federated State, S. 99 (1), 
117. 

Power of, to punisli for contempt of the Legislature, 47, 48. 

Power of, to legislate when emergency is proclamied, S. 102, 130. 

Power of, to regulate intcr-provincial trade and commtTce. observatiolns on, 311, 
312 

Powers on subordinate authorities, Conferment bj’, of, 18, 19. 

Presumption as to its validity and onus of proving the contrary, 130. 
Proceedings of, not to be questioned in Courts, S. 41 (1), 63. 
i’r4Kccdings of, Vitiation of, by participation of strangers andi remedy therefor, 
Ss. 23 (2), 41 (1), 63, 64. 

Procedure in, Irregularity of, cured by S'. 41 (1), 63. 

Procedure, Rules for regulation of, as to conduct of business of, S. 38, 60, 61. 
Prohibition, Rules for, of discussion on certaini matters and their list, S. 38 fl) 
(d), 61. 

Provisions re. members of, Ss. 24-29, 42-48. 

Qualifications of Indian States’ representatives for membership in chantbers of, 

348. 

Quorum for transaction of work in chambers of, S. 23 (3), 41, 42. 

Reference to, to be takdit as reference to Indian Legislature, 92. 

Rcprcscntativcii of both houses of. Election of, S. 18 (3), 38. 

Resolutions permitting, to enact laws in provincial list. Procedure for, 132, 133. 
Restriction of powers of, to introduce Bills, 139. 

Restriction.s on discussion iini, S. 40, 62, 63. 

Rules for regulation of procedure and conduct of business, Power of chambers 
to frame, S. 38, 60. 

Rules regarding matters not provided for in Sell. I, to be made by Governor- 
General, para. 27, 344. 

Salaries and'allowances of members, S. 29, 48. 

Summoning, prorogation and dissolution of chambers of, S. 19, 39. 

Supersession of, on breakdown of constitutional machinet^, 68 . 

Table of allocation of seats in either chamber of, to Indian States’ representa¬ 
tives, Sch. I, 352-355. 
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Federal Legislature(s)— iCoutd.) 

Vacancies, Power of chambers of, to act in spite of, S. 23 (2), 41. 

Vacation of seats by. Members of. Rules providing .for, S. 25, 42. 

Federal Legislature Amendment, Re. Khaniadhana State and statement about 
population of certain States, ccxlx. 

Federal Public Service Commission, See Public Service Commission. 
Functioning of, before coming into existence of Federation, S. 318, 334. 

Federal Railway Authority, See Railways. 

See Reserve Bank of Tniua. 

.\ppointment, qualifications, salary, etc., of members of, Sch. IX, 419, 420. 

Audit of receipts and expenditure of, .md annual report by, S. 190, 221. 

Body corporate. A, 218. 

Business, Co.iduct of, between Federal Government and, Rules to be framed by 
Governor-General for, S. 184, 218. 

Business principles to regulate actions of, S. 183, 216, 217. 

Chief railway commissioner, Afipointment of, as head of executive staff of, 
Sch. VI11, 419. 

Composition of, S. 182 and Sch. VIII, 214-216. 

Constitution of, Sch. VIII, 418. 

Contracts by, enforceable against it, not against Federation, S. 18.S (2) , 218. 
Corporate body, entitled to sue and liable to be siued, Sch. VIII, 418. 

Definition of, as excluding Indian State Railway, 215. 

Directions and principles to be observed by, S. 183, 216, 217. 

Disclosure, Duty of member of, to make, of facts likely to incline him against 
railway, Sch. VIII, 418. 

Dispute between Federal Government and, on queslion.s of policy, Governor- 
General’s decision final on. S. 183 (2), 217. 

Duty of, to perform railway functions entrusted to it by Crown Representative 
in Indian States outside federation, S 198, 225. 

Executive authoiif}- in rtspert of railways to be exercised by, S. 181, 214, 215. 
Extent of executive autliority of, S. 181 (2), 214. 

Federal Government and, Rules for conduct of business between, Governor- 
General to frame, S. 184, 218. 

b'cdi ral Government’s relations with railways. Business principles to guide, S. 183 
(3), 217. • 

Finances of, and its duty to establish a Fund to mansgt? same, S. 186, 218, 219. 
Finance, Separation of railway, Provisiodis re., 219. 

Functioning of, before coming into existence of Federation, S. 318, 334. 
Gfiverdior-GentTal’s special! responsibilities, re., S. 183 (4), 217. 

Income and super tax. Exemption of, from liability to pay, Sch. VIII, 419. 

Indian Stale Railway not included in, 215. 

Interest of (ax-paycr safeguarded by, being directed to act tum business principles, 
217 

Tnvcstnient of funds of, S. 188, 220. 

Land ^whether may be acquired or disposed of by, and provusions re.. S. 185 (1), 
Object of establishing, 215. 

Obligation of, and Federated) States, to afford mutual traffic facilities, etc., S. 193: 

221 . 

Obligation of Federated States and, to avoid unfair discrimination, 221, 222. 
Obligations of, regarding moneys spent on railways and as to police, S. 187, 219, 
220. 

Persons entitled to attend and vote at meetings of, Sch. VIII, 418. 

I’rocedurc for conduct of bii.siness of, Sdi. VIII, paras. 6 and 9, 418, 419. 
Raihvays as public utility commercial undertakings, 217. 

Railway Commissioners, the executive staff of, and managing board for railways, 
216. 

Receipts of, on revenue account. Application of, S. 186, 219. 

Right of, to require transfer to it of moneys invested iln certain fundls by Governor- 
General, S. 189, 220, 221. 

.Suit by and against, Provisions re., S. 185 (2), 218. 

Suits by or against in United Kingdom, Provisions, re., S. 176 (2), 208. 

'fraffic facilities, mutual, to be afforded by Federated States and, S. 193 (1), 221, 

222 . 
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Federal Railway Authority— iContd.) 

Validity of proceedings of. Provisions rc., Sch. VIII, 419. 

Working agreements with Indian States or persons operating railways in India, 
Power of, to make, S. 185 (3), 218. 

Federal Revenues, See Pensions. 

Certain payments made to Federated States to be charged on, 189. 

Contributions! from, for certaki* allowances, Provisions re,. S'. 282, 293, 294. 
ExpensesI of organisation rr., India Office, to be charged on and paid out of, 
S. 280 (3), 292. 

Federal Subject. See Broadcasting. 

‘Law and order’ not a, but a provincial subject, 61. 

Federal surcharges. How and where leviable, 177. 

Federated Malay States. Whether within Bniich Empire, 142 
Federated State(s), S'cc Borrowing. 

SVe Duties. 

'^ec FEincsAt. Court. 

See Foreign Jurisiuction Act (Kng.), 1800. 

Sec TAx.vnoN. 

W.MER SupruEs. 

Adaptation of Indian Laws not to afifect, 301. 

Duties and taxes Kwicd in, independently of fider.d law, .Saving of, S. 143, 180. 
Diiti of, to afford mutual facilities, etc., in railway matters, 221. 

Exemption of arcds in, from amenability to authority of Federal executive or 
law, 301, 302. 

Exercise of federal executhe power in relation to, amd provimes, Distinction be¬ 
tween, 164. 

l-'acilitics for mutual traffic and through traffic at through-rates to be afforded by 
Fedleral Railway Authority and, S. 193, 221, 222. 

Federal Court’s orders, how far effective in, 236. 

How far bound by law declared by Privy Council and Federal Court, 238, 239. 
l.etters of reuest to, to be sent to, for ccTtain purposes, S. 211, 236 
l-luler or subject of. Eligibility of, to hold civil office und.r Oown in India, 
S. 262, 275, 276 
What is, S. 6 (8), 15, 18. 

Federation of India, Sre Feimjiai. Legisi,.\ture. 

Sec Secretary oe Siaik. 

See Stock. 

Control of Federation o\cr I’rovinces in certain cases, S. l2o. 161. 

Cooperation between the centre and provincial and State units of, 156, 157. 
Executive authority of, re., British Haluchiitan and Chief Commissdeners’ Pro¬ 
vinces, S'. 95 (2), 115, 116 

K.xecutive authority of, to be exercised with due regard to interests of Provinces 
or States, S. 122 (3), 155. 

Executive power of Federation whether cxtc^nls o\er subject-matter of Pro¬ 
vincial legislature, 161. 

Federal authorities to function before establishment of, S. 318, 334 
Federal Government, Conduct of busine.ss of, and rules for. Provisions rc., 36, 37. 
Federal Government’s executive actioin. to be taken in name of Governor-General, 
S. 17 (1), 36. 

Federation as solution of Indian problem, S. 5, 13. 

Federation, Essence of, Sir Samuel Hoarc’s .view on, 130. 

I’cdcration, Reason and nccessit> for, 13. 

Goverinor-Gcncral’s power to entrust to Province or Fedcratid State certain exe¬ 
cutive powers of, S. 124, 158. 

Indian States, Accession of, to, S. fi (1), 14, 15. 
i’rinciple of, 18. 

I’roclamatiou of, S'. 5, 12. 

Rights and liabilities of Governor-General accruing during transition, contin¬ 
uance of, after establishment of, 334. 

To pay expenses of Crown in connection with Indian States, 181. 

Units in, Provinces and States as, S. 5, 12, 14. 

Fees, See Duties. 

Finance, Sec Expenditure. 

Sec Ffdera','. Rahway .Xuihority. 

Z—17 
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Finance— (Coii/d.) 


Sec Revj!.me3. 

See Transferrih Si'RjrcT. 

Finance Ministers, C'oiiMiftatioii with. b 3 ..thi-r niiiii'tcrs. Rules to be made providing 
for, 85, 86 


Financial Adviser, Ajipouitniciit. position and ixiwers of. S. 15, 34- 35. 

Salary and allowances of, ch.arpe on re\emie' of Federation, (Jt tO, oo. 


Financial Bill, cannoi oriRiiiate in T.ccrislatix 
Special proxisions i,\, and reftrcnc-.'- ti,. 


I Coiincif, 96 

Ss. 37. 82. 49. 59, 60, 100. 


Financial Matters. Procedure in. .Ss- 33-d7, 78-83. 55-60, 98 
Financial obligation(s), F.iifcirccmcnt of. Proccdiin for, S 178 (.5), 212 

F.xistiiiK loans, guarantees and othir, enancled to be UaVditics of Federation and 
provinces secured On their re\enucs. Provisions re., S. 178, 211, 212. 

Of Sccritaix of Slate in Council, ic Burma Kailwa.vs Debenture Stock, to be 
liabilities of Fedciation secured iiptni Ttidtaii rc\eiuies, S. 178 (6), 212. 
Principle of distrubution of, secured on Tndi:i/ii roveniies, t<i Federation or pro¬ 
vince, S 178 (4). 211, 212. 


Financial Stability, Special rcspoiisibilitK' le.. Credit anti, of Federal Government, 
S. 12 (b). 28-30. 

Financial Statement, .Sec Fivsnciai, .STVitMist. 

Fisheries, .S'cc T.fcisi vtivl Powfrs. 

Foreign Affairs, Prohibition of di'jcu.ssiion -c . evceiit witli Governor-Gcnerars con¬ 
sent. Rea-vins for, 62. 

Rc.scivi.d subject of Govenvoi-General, 61 

Foreign Goods, Freedom of, from provincial restraints, 308 

Foreign Jurisdiction, Amendment of indian (Foreign Jurisdiction) Order m Coun¬ 
cil, 1902. cclix 

Crown Reprc'i.ciitatnc, Exercis* bj% of powers of Governor-General in Council 
hitherto exorcised by- him. Provisions re., cclix, cclx. 

Exercise of powers under Acts conferring, in Indian States, Provisions, re. , 
301-304. 

Pow-ers of Crown under statutes relating to, how far affected bv this Act, S. 294, 
301-304. 

Tribal areas in India and certain areas in Burma, Authorities to exercise juris¬ 
diction in respect of. cclix, cclx. 

Foreign Jurisdiction Act (English), 1890, Contimiatice of powers under, in Fede¬ 
rated States, Extent of, S. 2W, 301-304. 

Foreign Jurisdiction Order in Council, 1902, Powers exercisable under, beyond 
competence of Indian Legislature, 142. 

Foreign Subjects, .SVc Indi.vx St.vtf.s. 

Forestry, Agrietdture, Health and. Research institutions in fields of. Necessity of. 

1 


Forestry Service, British element in. Necessity of, 262. 

Franchise(s), General provisions as to, Sch. VI, 368 

His Majesty’s power to make provisions with respect to. S'. 291, 300. 
Provisions re., in .Scli. VI, Persons governed bv, Sch. V, para. 9, 363. 
Qualifications for inclusion in electoral roll for. 

Assam, 394 
Bengal, 378 
Bihar, 388 
Bombay, 374. 

Central Provinces and Berar, 390. 

Madras, 370 

North-West Frontier Province, 397. 

Orissa, 400 
Punjab, 385. 

Sind, 403 

United Provinces. 381. 

Freedom of Speech, of members of Provincial Ix?gislaturc, S. 71, 94. 
Right of members of legislature to. Extent of, S. 28, 46, 47. 

Right of. Persons to whom, extends, S. 28 (5), 48. 
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Free Import in Bondv As immunity to be considered in making .nisstot of State 
contributions, 188. 

Kashmir State, Right of, to import seaborne goods in bond, 188 . 

Free Trade, Promotion of, in British India, Provision for, S. 297, 306-313. 
Fundamental Rights, nectaratiou of. Observations on, S. 20 !?, 315. 

G 

Goods, Local contnil ol productnni and marketing of. (Jb;)er\alioiis -, 11 , ZOO, 310 
Government of Burma Act, 1935, Saving of pro> < 1011 of, S 321, 335 

S. 46, Provisions agam-i dw'rimkiation of Indian subjects and coin ^incs in 

147, 148. 

Government of India, Ciowa, Ti>, S. 1 . 9 
Reconstituted, Legal basis of, 10 

Resumption of powers and aiitbority of frown and their rc-distibutton, 9 , 10 
Government of India Act, 1919, fontmuance of certain provieions of ol<i S 317 
333, 334. - • . 

Government of India Act, 1935, Commenoctneiu of. I’rovisioiis re., S. 320, 334. 
Interpretation of. or dn\ Order in Council, if 'iibjcct-mattcr for appial to Federal 
Court, 232. 

.Matters saved and exiluded from opiration of, S. 110, 141, 142 
Part 111 of, re., (Tovernor’s provintes. Dale of coming into force of, 69. 
Power of Federal or Provincial legislature to make laws amending, 101, 102 
Proctdnre re. proposals for amendment of provisions of, S. 308, 321-324 
Pnivisioiis of, continued m force until advent of Federation, Sch. IX, 419-431. 
Provisions of, winch inav be amended without affecting accession of Indian .State.s 
Sch. 11, List of, 351-359. 

Repeal of, except its preamble, S. 321, 335. 

Sch. II, Importance of, 359, 360. 

Government of India (Commencement and Transitoty Provisions), 1936, 
Governor’s discretion lo continue taxation, 100. 

Provision in, for coining into operation of Government of India Act, 1935, 123. 
Transitional provision rc. Governo/s power to authorise expenditure from pro¬ 
vincial revenues, 99. 

Government Securities, Exemption from taxation of Ruler of Indian State, in res¬ 
pect of Indian, 192. 

Governor(s), See Acts. 

See High Okficials. 

Sec Imperiat. Officer. 

See Legislative Pow'ers. 

See Ordina>xes. 

See Secretarial Staff. , 

Acting in his discretion, or according to his individual judgment, subject to 
Governor-General’s control. S. 54 (1), 79, 80. 

Appointment, salary, allowance, etc.; of; Ss. 48; 78 (3), 79 (1), 71, 98. 
Constitutional machinery, On failure of, Pow'cr of, to issue proclamations, S. 93; 
112 . 

Governor-General’s assent to and control over discretionary acts of, 106, 108. 
Governor-General not consulted as before in appointment of, 71. 
Governor-General’s power to require, to discharge certain functions as his agents, 
S. 123. 157, 158. 

fndvidual judgment of, in re. amount of administrative expenses of Hi.gh Court, 
S'. 228 (2), 249. 

Tiistnictions passed to, xiii-xvii. 

Not agent of Central Gkivernment, 72. 

Obligation of, to consult ministers on matters within his discretion, 73. 

Persons acting foi, Powers and duties of, S. 304, 320, 71. 

Position of, and his duties, 73, 74. 

Power of, re. Bills presented for his assent, S. 75, 96. 

Power of, to enact Acts, S. 90, 107, 108. 
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Governor(s)— (Conid.) 

Power of, to promiilfjate ordinances at any time with respect to certain subjects, 
S. 89. 105. 

J’<j\\cr of, to jiromul^fiitc ordinances during recesb of Legislature, S. 88, 104. 
JVotcction of, from legal proceedings or processes, Extent of, S. 306 (1), 320, 
321. Q 

Provisions as to .salary, alknvanccs, etc., of, Sch. Ill; 360, 361. 

Sanction of, necessary for enacting discriminatory lawsi prescribing qualitications 
for any profession, etc., S. 119, 151, 152. 

Special responsibilities of. .S. 52, 77, 78 

To m.ike rules foi appointment of persons, and to make appointments, to Sub¬ 
ordinate Civil Judicial Service, 271. 

Validity of acts' of, inconsistent with Instrument of Instructions, S. S3 (2), 79. 
Governors’ Allowances, Acting Governors, Provisions re., and privileges, whether 
apply to, ccxlv, ccxlvi. 

Motor cars, Allowannccs to Governors for, eexlyiii. 

Ofhcial residences of ttovernors, renewal and furnishing, ccxlvi, ccxvii, ccxlviii. 
Provisions in relation to, and privileges of Governors of Provinces, ccxliv-ccxlix. 
.Sumptuary, staff and household, tour and mi-scellaneoiis allowances of Governors, 
eexlix . , 

Travelling and cqvuiuuent, .\llowauccs of Governors on appointment tor. ccxlvii. 
Governor’s Province(s), Bcrar included in, of Ccntr.d Provinces, S. 47. 70, 71. 

What are, S. 46 (1), 09. 

Governor-General, iic Biuls. 

See Fedfral Court&. 

See Federal I-xecutive. 

See Ffdervtion or Imha. 

See Hic.h Officials, 

Sec Imperial Officiu. 

See Indian States. 

See LfiiIslative Powers, 

See Letiers Pai-ent. 

See PuHi.ic Services. 

SVf Secretarial Si afi . 

.S'<v Secretary of St.ate. 

\ppointmcnt and iiow-cr.s of, S. 3, 11, 12. 

Nrfnter between Federal and Provincial Governments, Conditions under which, 
becomes, 163. 

Conflict between ministers and, Remedies for, 23, 24 

Constitutional Machinery, On failure of, Power of, to issue Proclamations, S. 45, 
67, 68. 

Council of Muustei s and. Relations bctw'ccn, S. 9, 20-24. 

Counsellors to advice, re. defence, ecclesiastical and e.xternal affairs, .\ppointment 
of, S. 11 (2), 26. 

Discharge of duty of, towards Federal Railway Authority to be similhr to his 
duly towards federal ministers, S. 183 (4), 217. 

Discretion and individual judgment of, 22, 23. 

Discretion of, to empower legislatures to make law on matters not enumerated in 
the lists of Sch. VII, 133. 

Functions of, re. defence, ecclesiastical and external affairs, S. 11, 25, 26, 27, 
28. 

Functions of re. tribal areas, S. 11, 25, 28. 

Governor or, to have last word as to whether or not prosecution will proceed 
against public servants, 283. 

Tudividn.il judgment and discretion of. Scope of, 23, 28, 32. 

Tn his discretion to appoint official directors of Indian railway companies S 199 
225. 

Instructions passed to, viii-xi. 

Instrument of Instructions, re., 26, 27, 30, 31; 32. 

Instrument of Instructions, Draft of, 433-440. 

I-egislative powers of, exercised on ministerial responsibility, 66. 

T.egislative powers of, Governor-General, exercised on, per.sonal responsibility 
Ss. 43, 44, 66. 

Legislative powers of, Liability of, to challenge in Courts, 69. 

Legislative powers of. Previous law re., 65, 66. 

T.egislative powers of, under Ss. 42, 43, 44, Common features of, 67 
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Governor’s Province(8)— {Ctifttd.) 

Matters about which functions of, ui respe< '■ of Reserve Bank of India to be -xer- 
cised in his discretion and individual udg^ent, 190, 191. 

Ministers’ advice to, not to be inquired in Court, S. 10 (4), 24. 

Ministers, Choice of, by, Principles regarding, 24, 25 

Ministers Choice of, by, Principles regarding, 24, 25. 

Ministers, Resignation of, 25. 

Office of, severed! from that *)f Viceroy, 296. 

Of India, Office of, Letters Patent instituting, iv 

Of India, Royal Commission appointing, ai .1 Crortu Representative, vii. 

Ordinances and'Acts of, issued om his own rcspnnsibilitj and .in ministerial advice, 
Comparison between, 66, o7. 

Persons acting for. Powers duties • f, ki be s rnil.ir those of permanent S. 304, 

320. 

Power of, to promulgate ordinance-s at any l.m'- wilb respect to certain subjects 
S. 43. 64. 

Power l<t promulgate ordinances! during recess of Lctfislaturt-, S. 42, 64 

Power oi, to require (invenvirs to discharge certain innctioiis as hi^ agents, 

S. 123, 157. 

Powers and duties confericd and imposed on, by Letters Patent, iv. 

Powers, functions and anthority for Government of India vested mi, b\ Letters 
Patent, and Go^ ernment of IiidiSa Act, 1935, viii 

Protection of, from legal proceedings or piocisscs, F\Unt of. S. 300 (11, 320, 
321. 

Provisions as to salary, allowances, etc., of, Sch. Ill, 3b0, 361 

Reserved departments, Administration by, of; 26 

Right and liabilities of, accruing during transition, Continuation of, af^er esta¬ 
blishment of Federation, S. 319, 334. 

Right of, to ad'dressi and send messages to chambers of, S. 20 39. 

Right of. to consult Federal Court, Procedure, re, 239, 240. . 

Sanction of, necessary for enacting discriminator}- laws prescribing qualifications 
for any profession, occupation or trade. S. 119, 151, 152. 

Special rcsponsMiilities as subjects whereon, may disingard ministers advice, 33. 

Special responsibilities! of, S. 12 28-32. 

SupcrintendeiK'i of, S. 54, 79. 

To recommend demand for grants, S. 34 (.4), 57, 58. 

Governor-General in Council, Rights and liabilities of, accruing during tiansition, 
CTontinuancc of, after establishment of Federation. S. 319, 334 
Grants, from Federation to certain Proviiicesi, S. 142, 179. 

—made prior to 1870 or mad.e for services rendered, Protection of rights, privileges, 
pensions or. S. 300, 316-318. 

Guarantee, sVe Finaxcim. Obi.k-.ations. 

H 


Health, Sec FoKEsray. 

High Commissioner for India, Appointment, duties, sakries etc. , S. 302 318, 319. 
Special provisions as to appointment and service of staffs ot. hs. 4al, MU, 

269. 

High Court, .S'ee Engush, 

See Expenditure. 

See Federal Court. 

See Revenues. 

See Revision. 

See Transfer of Cases. 

Additional Judge of, Appointment of, 245. 

Administrative functions of, S. 224, 247. ^ c ^ t 

Chief Justice of, constituted by Letters Patent, Qual^cation for post 245 
Chief Justice of, Vacancy in office of. Filling up of. Provisions re ., S. 221. 2« 
Constitution of, and appointment; qualifications, etc., of Judges of, b. 44U, 

Confultation with, in appointing members of Subordinate Civil Judicial Service, 

271. 
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High Court— {Cotud.) 

His Majest^s power to constituu* or reconstitute Hiph Courts by Letteis Patent, 
Provisions, re.. S. 229, 250. 

Judge of, appointed before coming into force i>f Go\crnmcnt of India Act, 1935; 
Provisions re.\ S. 231, 251. 

Judges! of, Provisions regarding appointment, salary, leave, pension, etc.; of; 

cclxxviii-cclxxxvi. 

Judges, Salary and allowances of, S. 221, 245. 

Judges of, Vacancy in office of. Filling up of; S. 222 ; 245. 

Jurisdiction of existhig High Cotirlfs, S. 223, 246. 

Junsdictiorv of one, over another provmce not subject! to its) jurisdiction, Pro¬ 
visions re. ; Ss. 230, 231, 250, 251. 

Original jurisdiction of, in revenue matters, 249. 

Superintendence of. Power of; Scope of, under Act, S. 224 ; 247, 248. 
Temporary vacancy in office of, now filled up by^ Governor-General; 245 
Tenure of office of, Judge of, dependent now on pood beliaiiour; not during 
pleasure, 244 

What IS, for purpo'^C'- of Government of India Act, S. 219, 243. 

What IS, in Feilcratul State, Provision for declaring, S. 217, 242. 

High Officials, Legal proceedings against, In.'.tittitiun of, in England; 321. 

Orders in Council' .sanctioning institution of proceedings against, Provisions re.', 
S‘. 309 (3), 324. 

Mouse of Lords, Practice ot, in delivering judgments of Federal Court preferred, 

241 


I 


Immigration, vVe IIurmv I.vimk.ration. 

’'nimunity(ies), Items of, to be considered in remitting .State ci)iitri,bution, S. 147 
(6), 182, 185-188. 

Value of privileges and, to he '■et off agam.sit share of taxes, etc., assigned to 
Federated Statc.s, 189. 

Immunity of Instrumentalities, IToctrine of, and its applicability in taxation, 193. 
Doctrine of. if applies to Indian legi.sdatnrcs and States, 126. 

Rejection of d'octrinc of. by Australian High Court, 138 
Imperial Officer, Governor or Governor-General as, when reserving Bills for His 
Majesty’s assent, 54. 

Inam, .Sec Grvnts. 

Income, See Ai.riculi'ura'l, Income. 

Indian State Ruler’s! personal property or. Liability to taxation of, 192. 
Income-tax, .See Incomo-tax Relief. 

.\nalogy between States’ contributKiii, by w'aj' of tributes and Cedtd territory and 
provincial .share of, 175, 176. 

Corporation tax, if included in, S. 138 (4), 174, 175. 

Exemption from, of interest or dividends arising from investment of family 
pensflon fund.s 285. 

Fixleration to levy luid collect, Power of, subject to certain condition as to assign¬ 
ment to Provinces and Federal Statc.s, S. 138, 172-177. 

Indian States, Subjects of, not liable to federal, 176. 

Joint Parliamentary Committcc’/s opinion on allocation of, 175. 

Niemcyer Report, on allocation of, 175. 

One for federal purposes, 176. 

.Scheme of allocation, apportionment and assignment of, to provinces, 176. 

IVhite Paper Scheme re., 175. 

Income-Tax Act (Indian), 1922, References to, 141, 175, ccxviii, ccxx, ccxxi. 
Income-Tax Relief, Appropriate rate ofl relief, ccxix, ccxx. 

Income-tax, Meaning of, ccxviii. 

Period of operation of Order in Council relating to, ccxix. 

Persons paying Indian income-tax and Burman income-tax, United Kingdom in¬ 
come-tax, Right of, to relief in India, ccxix. 

‘Rate of tax’, Consitriiction of expression, ccxix. 

Relief from Federal tax on income taxable in India and Burma, S. 159, 196, 197. 
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Income-tax Relief— (Co»td.) 

Relief in Burma, Provisions re. ccxx, ccxxi. 

Relief in India, Provisions re, ccxix, ccxx 

Refund of tax, when not pa>able in Burma or India, ccxix, cc>.< 

Tax, meaning of, ccxviii. 

Indemnity, See Public servant. 

India and Burma (Existing Laws) Act, 1937, rontii.uancr and adaptation of certain 
existing laws in India aJid Burma, ProMsions re. cclvfii 

India and Burma (Income-tax Relief) Order, 1936, S'rf Ixcomr-tw R i.itF. 

India and Burma (Transitory Provisions!) Order, 1937, Eixpenddnre frf'ir (rovin- 
cial revcnuca charged *»n rep iinus of i.ro\ince 98 

Rr. 3 and 4, Rcferciice to. 98, 180 

India Office, Kxpciiscs including <alary and remuiuratun etc., of St.itf of Secret.ir\ 
of State, Provisions rc , S. 280, 291, 292 

Indian Office Provident Fund. Sec Provuk nt I'i np 

Indian Civil Service, Secretary of StateV duty to make appointments to, and other 
provisions rr. S. 244, 259-262. 

Indian Home Accounts, Vre \i-niTO». 

\uditor of, appointing his o^en staff. Reasons for, 268, 269 

\uditor of, to makv appointments to his stall subject to ClO^ e’rnor-Gcnerars 
approeal, 268. 

Special provisions as to appointments .end service eif menihers of staffs of Atiditoi 
of, Ss. 2.S1. 2.=i2. 268, 269. 

Indian Laws, .See Aiuptmion’ ok Indj \x L.\\\s. 

.See Extsting T.aw. 

In force and not being Fe'de‘r.il nr Provincial law, also -iihii'ct to pro\ i«iions re. dis- 
crimiii.'ition, S. 117, 150. 

Indian Legislature, F.xeicisc bv, of powers under this \ct dnrin.; transititmal period, 
S, 316, 333. 

Power of, ,is to cession of tcrritoiv, 142. 

Power of. to affect Crown's prerogathe of merej-, 305, 306. 

Restricted powers of, 142. 

Indian Military Funds Act, 1866, Continuance of. S. 274, 287. 

Indian Medical Service, Officers of, and of other branches of medical serviccsi, to be 
deemed to be qualified foa practice andl registration. S’. 121, 155. 

Recruitment to, by Secretarv of Slate, Provisions re, 259-262. 

.Secretary of .State’s dutv to make, appointments to, and other provisions re., S. 244, 
259-261. 

Indian Naval Forces, Naital Discipline Act, Application of. to, S. 105, 133, 134. 

Indian Navy, History of, and pnipisions re., S. 105, 133, 134. 

India Office Pensions, Allowances and gratuities payable to transferred officers 
out of federal revenue, Provishuns re. commutation of, ccxxii-ccxxiv. 

Transferred officer. Meaning of, ccxxiii. 

Indian Police Service, Recruitment to, by .Sicretarj- of State, Proeision re., 259-262. 

Indian State Railway, Federal Railway .Authority excludes 215. 

Indian States, .See Accounts. 

See Crown. 

See l^DEHAL Ejiecutive. 

See Immunity of lNSTRUMENTALmE.s. 

Accession of, to Federation, S. 6 fl), 14, 15. 

Condition of entry into Federation of. Observance of provi'-ions of Government 
of India Act a, 157. 

Contracts in conutetion with functions of Crown in its relations with, S. 180, 

213, 214. 

Crown’s expenditure in conniection with, payable b\ Federation, 181. 

Crown’s rights and obligations! in relation to, how far affected by Act, Ss. 285, 286, 
295, 296. 
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Indian States— {C'Ontd.) 

Discussion of matters relating to, Prohibition of. Provisions re., Sa. 38 (1) (d) (w)^ 
84 (1) (c) (d) (i), 60, 102. 

Duty of Ruler of, with respect to Federal subjects, S. 128, 163, 164. 

Federal Acts, AdminisSration of, in, S. 125. 159, 160. 

Nationality of subjects of, 18. 

OflFences committed in. Courts for trial of British and foreign subjects' commit¬ 
ting, S’. 294 (7), 303. 

Paramountcy rights* of Crown re.. Authority to e.Kcrcise, under new consti¬ 
tution, 295, 296. 

Paslition of, in Indian Federation, 125. 

Protection of, bv having necessary arm> at disposal of Crown Representative, 
S. 286, 296,'297. 

Protection of rights of, 79, xv. 

Provisions of Act which may be amended without affecting accession of, S’ch. II, 
List of, 355-359. 

Qu.alificati(ons of representatives of, for membeiship in Chambers of Federal 
Lt'gisllatures, 348. 

Representation of, 14. 

Representatives of, participating in matters re. Briti.di India, Anomaly as to, to 
be dealt with by conventions, 61. 

Ruler of, Obligation of, to give effect to Federal laws, 159, 160. 

Special responsibilities of fiovenior-General re. S. 12 (1) (ff), 28, 32. 

Tenure of membotship of representatives of, in Federal legislature, 348, 349. 

Treaties of, with Crown only, 214. 

Indian Troops, Use of, outside India, 26. 


Insanity, .SVc Unsoiindness of Mind. 

Insolvency, Disqualification for membership of legisJaliires, Ssi. 26, 69, 43, 44, 92 
Instrument of Accession, See Judiciai, Notice. 

Draft of, Provisiional, circulated to Indian States, i-iii. 

Of St.Tte, Conditions for acceptability of, S. 147 (7), 183. 

References to, 302, 303. 

Scope and contents of, S'. 6, 14-18. 

Supplementary, 14-16. 

What is, S. 6 (2), 15, 16. 


Instrument of Instructions, .?ee Governor-General. 

Apportionnrnenl of seats to be filled up by nomination in Legislative Coinicil, 87. 
As to exercise of Governor’s power to stay proceedings, re., Bill, 104. 
Contravention of, Remedy for, not resort to Courts, but appeal to Secretary of 
State, 33. 

General instructions, to Governor-General and Governors, 33, 34, viii, ix, xi, 
xiii, xiv, xvi, xviii. 

fssiic of, to Governor of province, Procediiic for, S. 53 (1), 79. 

Medium of directions, Use of, as, 33 
Parliamentary sanction for, and its limits, 33. 

Prerogative document issued by Crown, 33. 

Prime Minister, Appointment of. Provisions in, 73. 

ProvsionsI as to, Ss. 13, .53, 32-34, 79. 

Provision in re., bills repugnant to Acts of Parliament, 139, 140. 

Re. executive authority of Goivcrnor-General in Council, ix. 

Re. executive authority of provinces, xiv, XV. 

Re. Legislature, xvi, xxi. 

References to, 305, 315, 316. 

Regarding reservation of Bills purporting! to affect powers of High Court, 246. 
Relations between Governor aiid his ministers, regulated 'by, 73. 

Re. Relations 'between Governor-General in Council and provinces, ix, x. 
Reservation of Bills, As to, 96, 97. 

Reservation of Bills, Usual machmery for, is, 54. 

Special responsibilities, Manner of exercise of, set out in, 78, xiv. 

Weapon for obtaining constitutional advance, 33. 

Intelligence Department, Ekiglish practice regarding non-disclosure of sources of 
information of, 83. 

Rules for preventing leakage of sources of information of, Power of Governors 
to make, 83, 84. 
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Rules made by Governor of Madras for securing non-leakage of sources of in¬ 
formation of, 84, 85. 

Sources of information of, not to be disdosed, S. S8. 83. 

Interim Ministry, Responsible Government and, 75. 

Internal Trade, Prohibition of itstrictions on inter-provincial ttade within Butish 
India, S. 297, 306-313. 

International Agreements, Provisions! re., legislation for giving effect 'o, S. 106. 
134, 135. 

Interpretation, Construction and, difference between 328 
of certain terms re. Crown services, S 277, 288. 
of terms used in Act, and lulcs re., S. 311, 325-327. 

Interpretation Act (52 and 53 Viet., c 63), 1889, S. 18, Amendmetu of. 327 
Application of, in interpreting Orders in Council, xx. xxx, xliii, clxxiii, cci, 
cciii, ccxiii, ccxviii, ccxxv, ccxxxi, ccxxxiii. 
ccxxxvi, ccxiii, eexliv, ccliv, cclx, cclxii, 
cclxxix, eexei, ccevi, ceexi, cccxiii, cccxxi. 
SaMiig of repealing provisions of, S. 331. 335. 

Inter Provincial Co-operation, .^'ee Jnti-r Provincim. CouNCif-. 

Inter Provincial Council, Creation of, for purposics common to several piovinces, 
pinser of, 132 

Esttibhshmenl of, ha\.ng representatives of Indian States, to advise on disputes 
between pr.ivinces and federation, S. 135, 169, 170, 

Interstate Commerce, Freedom of, from taxation, Amencal rule as to, if appli¬ 
cable to India, 313. 

Iron and Steel Duties Act (Indian). 1934, References to, cccxiv, ceexvi. 

Irrigation Services, British clement in and special provision^ re. .S. 215. 262 

J 


Jagnii-, Set' Grants. 

Jayakai Procedure, For association of Indian Legislatures with con!!tituUon.Tl 
cl a.iges re. franchise, Reference to, 323. 

Joint Seivices. Common to Federation and provinces or to provinces merely. Ap¬ 
pointment of persons to. Provisions fe. S. 363, 276. 

Joint sittings. See Federal LECisiotTURE. 

Machinery of, inapplicable to resolutions not assented to bv both chambers, 

132,133. 

Procedure re., of legislative chambers, S 84 (2) (3), 102. 

Judges, See Pensions. 

Fetleral or High Court, how far governed by provisions relating to Civil services 
(Ch. II of Part X), S. 253, 269. 

Federal or High Court, Prohibition of discussion of conduct of, S’s. 40, 86, 

62, 63. 103, 104. 

Forms of judicial oath or afTirmation to be used by, Sch. IV, 361. 

Pension payable to High Court, prior to this Adt, to be continued to be paid 
to them even on retiring 'before Adt, S. 254 (2), 270. 

Judgment, of Single High Court Judge, if appeal lies from, to Federal Court, 231. 

High Courts!’, if covers decisions in Criminal cases also, 230. 

Judicial Notice, of Instrument of Accession and its acceptance, S. 6 (9), 15. 
Judicial Oath, Form of, for Judges, 361. 

Judicial Services, Recruitment and conditions of .service. Provisions ,re. Civil services. 
Application of, to, S. 242 (4), 257, 258. 

Jurisdiction of Courts, See Courts. 

Juristic Personality, Federation and provinces forming its units each clothed with 
separate, under new Government of India Aot, (S. 176), 204, 208, 209. 
Justiciable Right, Meaning and test of, 229. 

Jute, See Duties. 

Z-18 
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Kashmir, Kijrht of State of, to import seaborne goods in bond, 188. 

Keith, Dr A. B , Constitutional History of India, Reference to, 336. 

. Interim ^[nii«try, View of. on, 75. 

Obscrxatioii' of. on omission to declare goal of India in preamble to new Act, 
335, 336. 

Kerr, I .t\v of -Viistralian Constitution, 136. 


L 


Land Cess Act (Indian), 1930, References to, cccxiv, cccxvi 

Land Acquisition, Compulsory acquisition of land. Provisions, re., S 299, 315, 316. 
Federal Railway Authority, Power of, to acquire and dispose of lands, 218. 

For Federal purposes. Procedure for, S. 127, 163. 

Land acquired by federation, whether subject to Federal legislation only, 163. 
Lands, See Propekiv. 

Lands and Buildings, See Property. 

Lapse, See Property. 

Of Bills, Provisions re., 49, 

Law and Order, Provincial, not Federal, subject, 61. 

Transfer of, to ministers, suspended on declaration of state of emergency, 82. 
Transferred to ministerial responsibility, S. 56, 81, 82. 

League of Nations, Selection of India’s representative on, 27. 

Legal Practitioners, Qualifications of, High Court’s power to prescribe, and enrol 
them, how far affected by earlier provisions as to disallowance, 247, 

Legal Proceedings, See .Suit, 

.‘\gainst public .servants for acts bona fide done in execution of the duty, Provi¬ 
sions re., S. 270, 280, 281. 

Protection of public servants against prosecution or suit, S. 271, 282, 284. 
Provisions re., against Secretary of .State, S. 179, 212, 213. 

Legislative Assembly, .^ee Bills. 

Division of provinces into territorial constituencies for elections, 362, 363. 
Qualifications for membership of, Sch. V, para. 12, 364, 

Tables of allocation of seats in Provincial, Sch. V, 366, 367. 

Legislative Council, See Bills. 

.S'er Provincial Legislature. 

J )ivision of provinces into territorial constituencies for elections, 364. 

Financial Bills cannot originate in, 96. 

Qualifications for membership of, Sch. V, para. 17, 365. 

Tables of allocation of sects in Provincial, Sch, V, 366, 367, 

Legislative Lists, Concurrent Legislative List, Sch. VII, Contents of, 416-418. 
Federal Legislative List, Sch. VII, Contents of, 407 * 13 
Principle, adopted in framing lists, 124, 125, 133. 

Provincial legislative list, Sch. VTI, Contents of, 413-416. 

Legislative Members Exemption Act (XXIIl of 1925), Applicability of provi¬ 
sions of, to members of Federal Legislature, 47. 

Legislative Powers, See Alikn.s. 

.^ee D1SCK1.VINAT10N. 

GoVERNOR-fSCNERAL. 
see Property. 

See Ships. 

.See Ultra vires. 

See Unitary Conshtution. 

\cts, Governor-General’s power in certain circumstances to enact. Provisions 
re., S. 44, 65. 

Class into which particular legislation falls, Test for determining, 127. 

Colourable legislation by one legislature on subject outside its powers, not 
permissible, 127, 128. 

Crown prerogatives if may be affected by, 122, 123. 

Distribution of powers in federation and unitary constitution, 123, 124. 
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Executive extra-parliamentary, Scope of, 66. 

Exte^i^d by incidental powers, as expulsion of aliens, seizure of ships, etc., 119, 

Extra territorial legislation, Limits of, 119, 120, 121. 

Extra-territorial taxation. Scope of, re, 121. 

Federal Legislative list. Predominance of, 125, 126. 

Federal Legislature’s power to make laws for Federated States. Scope of, 
129, 130. 

Fishing and fisheries beyond territorial waters, re, 121, 122. 

Governor-General’s, Ss 42 and 44, 64, 67. 

Immunity of instrumentalities. Doctrine of, whether applicable to InJiar legisla¬ 
tures, and states, 126. 

Interest on sterling securities payable in England, t'ower of Indian legislat'ircs to 
tax, 121. 

Invasion on powers of Provincial legislati.re, by Federal Legislature, Conditions 
for, 131, 132. 

Legislation by Indian legislatures on subjects not incl ided in their several lists. 
Validity of, 127, 128. 

Legislation found to be ultra vires whether wholly invalid, wherj severable, 128, 
129. 

Legislative lists, Sch. VII, 124, 125 

Of Federal and Provincial legislature and supreme and plenary within their limits, 
118, 122. 

Of Indian Legislatures to affect powers of High Court, Provisions re, 246. 

Of provinces, Limits of, 132, 133. 

Ordinances, Promulgation of. Governor General's power of, Ss. 42 and 43, 64, 65. 

Over territorial waters, 119. 

Previous sanction required in respect of intioduction of bills, etc , whether estops 
subsequent exercise of dissent, S. 109, 141. 

Keligion and religious usages. Legislation affecting. Removal of restriction as to, 
139. 

Removal of certain subjects from, of Indian legislature, 139, 140. 

Residual powers of legislation, Exercise of, by Governor-General, S. 104, 133. 

Restriction on, in cases of bills affecting taxation or duty, Reasons for, 179 

Restrictions on. Ss. 108 to 111. 138,144, 

Severability of legislation invalid as passed beyond powers of legislature, Test of, 
128,129. 

Territorial ambit of, conferred on Federal and Provincial legislatures, Limitation 
of, 118. 

Test to determine class in which legislation by particular legislature falls, 127, 
128. 

Legislative Procedure, See Federal Lei-isi-ature. 

Letter of Request, To be sent to Rulers of Federated States by Federal Court, 236, 
237. 

Letters Patent, Crown Representative, Appointing, v-vi. 

Governor-General of India, Appointing, iv, vii. 

Madras, Governor of, Appointing, xii. 

Whether ‘ existing Indian law ’ subject to powers of Governor-General under this 
Act, 247. 

Licences, Legislation requiring the taking out of, by dealers of goods and for vehicles. 
Nature of. 311,312. 

Listed Posts, Persons holding, Service provisions re. Reference to, 268. 

Loans, See Financial Obligations. 

Lower Burma Town and Village Lands Act (IV of 1898), Act held to be ultra vires 
as contravening law as to right of suit, 209. 

Lytton, Sir Edward Bulwer, Instructions of, to Colonial Governors, in carrying on 
administration, 73, 74. 


M 

Madras Hindu Religious Endowment Act (II of 1927), Passing of, to validate 
prior impugned legislation (Madras Act I of 1935), 53. 

Validity of, 53. 
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Magistrates, Grant or withdrawal of povrers of. Provisions re, S. 256, 272. 

Malta, Constitution for. Reference to, 26. 

Maritime States, Retention by, of receipts from sea customs, incompatible with 
Federal ideal, 186, 187. 

Marwaris, Eligibility of, to Indian legislatures, 328, 362. 

Master and Servant, Master's liability for damage caused by his servant in dis¬ 
charging his duties. Principles re, if applicable to Crown, 283. 

Maxim, \Jt res magis valeat giiani pereat, a rule of construction and not of severabi¬ 
lity, 128,129. 

Invalid legislation, and principle of severability of. Distinction between, 128. 
Medical Act (English) 1886, Scope of, 154. 

Medical Council Act (Indian) 1933, Scope of, 154. 

Medical Profession, Provisions against disqualification of Medical practitioners 
holding British diplomas, S. 120, 152,153, 154. 

Registrable qualifications for practice in India of. Provisions re, 154, 155. 
Members, See Pkovincial Legislaturc. 

Membership, See Provincial Legislature. 

Merchant Shipping Act (Indian) 1923, References to, cccxv, cccxvii. 

Mercy, Prerogative of, Indian legislatures'power to affect, 305, 306. 

Ministers, See Govkrnor-Genlral. 

Appointment, tenure and other provisions regarding, S. SI, 74. 

Chosen to command confidence of legislature, 75. 

Collective responsibility of council of, and Prime Minister, 73. 

Court not to inquire into advice tendered by, S. 51 (4), 74. 

Di.scretion of Governor re, choice, summoning, etc , of, 74, 75. 

Dismissal of. Governor’s right or obligation re, Provisions as to, 75, 76, 77. 

Duty of, to aid and advise Governor, 73. 

Federal and provincial Council of Difference between, 72, 73. 

Federal, Administrative control of, over Chief Commissioners Province.s, 114. 
Field of ministerial advice to Governor larger in provinces than in Federation, 73. 
Governor and. Relationship between, Todd's view of, 76. 

Governor how far bound to act on advice of, 73. 

Interim, Appointment of, constitutionality of, 75. 

Not bcing^member of Provincial Legi.slature for six months. Effect of, S. 51 (2), 

Other provisions as to re, their choice and tenure, salaries, etc., S. 51. 74. 

Prime Minister, Appointment of, and Collective responsibility of, 72, 73. 
Procedure to be followed on confidence of legislature by, 75. 

Provincial, Council of, S. 50, 72. 

Relations between Governor and, regulated by Instrument of Instructions, 73. 
Responsibility of Governors and, 74. 

Responsibility of, for Governor's acts done on advice of, S. 54, 79, 80. 

Right of every, to participate in proceedings of chambers of Federal Legislature 
Extent of, S. 21, 39, 40. 

Right of, to advise Governor in matters within his discretion, 73. 

Salaries and allowances of, 98. 

Salaries of, non-votable, 56. 

Supersession of ministry on breakdown of constitutional machinery, 68. 

To aid and advise Governor, how far, 73. 

Minorities, Legitimate interests of. Safeguarding of, Ss, 12(4), 52 (b), 28,30,31, 
77, 78, xiv. 

Saving of interests of. Provisions re, S. 298 (3), 313, 314, 315. 

Special responsibilities re, S. 12 (c). 28, 30, 31. 

Special responsibility of Governor for safeguarding legitimate interests of, and 
educational grants, S. 83 (3), 101. 

Moment's Case, Scope of rule in, (40 Calcutta 391) Positive and negative aspects of, 
209, 210. 

Monetary Arrangements (India and Burma), Adjustments between Governments of 
India and Burma, cclxx, cclxxi. 

Bank and currency notes for Burma, Provisions re, cclxlv. 

Bank notes, Reserve Bank of India, Elxclusive right of, to issue, in Burma, cclxiv. 
Bank Profits, Division of Governor-General’s, during currency of Part II of 
Order, cclxxi. 
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Monetary Arrangements (India and Burma)—(Coit<d.). 

Burma and India notes, (how far) legal tender m Burma, cclxiv. 

Burma Scheduled Banks, Schedule of, cclxxvii. 

Coin, India rupee, to legal, in Burma, cclxv. 

Coinage, Indian enactments relating to. Adaptation and repeal as respects Burma 
of, Schedule showing, cclxvii. 

Coinage of Burma, Provisions re, cclxv, cclxvi. 

Companies Act (Indian), 1913, Applicability of, to Reserve Bank, cclxix. 
Definitions, cclxii, cclxx. 

Exchange, Duties of Reserve Bank of India as to, in Burma, cclxvi. 

Government money, etc.. Provisions as to, cclxiii. 

Governor-General’s duty to give notice to Buima Governor of propf >al to 
introduce legislation on British India coinage or currency, cclxix. cclxx. 
Indian Rupee, to be monetary unit of Burma Time-limit for. cclxiii. 

Interest on Securities, for purposes of income-tax, what is, cclxix. 

Provisions of Order in Council re, having effect in India, cclxix. 

Provi.sions to have effect as part of law of Burma and India, cclxiii, cclxix. 
Provisions regulating monetary systems of India and Burma, S. 158. 195, 196. 
Reference to Order re, 196. 

Relations between monetary systems of India and Burma Provisions re, cclxi, 
cclxvii. 

Reserve Bank of India .'Vet, Operation of, in Burma, cclxviii, cclxix. 

Reserve Bank, to manage currency and banking business of Burma, cclxiii. 
Scheduled Banks, Control of Provi.sions for, cclxvi. cclxvii, cclxviii. 

Silver proceeds and deficiencies pending supersession of India rupee coin in 
Burma, Division of Provision.s re, cclxxii, cclxxiii 
•Silver stocks. Division of, on supersession of India rupee coin in Burma, Provi¬ 
sions re, ccxxiii-cclxxvi. 

Stamp duty. Liability of Reserve Bank to pay for currency notes, cclxix. 

Muafi, See Grants. 

Municipal Rate, See Taxa'iion. 

Munsifs, Appointment of, Provisions re, 271. 


N 


Naval Discipline Act, Application of, to Indian Naval I'orccs, S. 105, 133,134. 

Naval Discipline Act (12 Geo. 5, C. 37), Reference to, 134. 

Naval Forces, See Inwian Naval Forces. 

Nicobars, Administration of, reserved to Governor-General and excluded from 
control of Government, 114. • 

Nizam, His Majesty and, Agreement re. Berar, between, S. -17, 70, 71. 

Non-British Subject, Eligibility of, to hold Civil Office under Crown in India, 275, 
276. 

Non-disclosure, Provisions re, of records and information, Applicability of, to Chief 
Commissioner’s provinces. Extent of. S. 98, 117. 

O 


Oath, By members of Legislature and forms of, S. 67, .Sell. IV, 91, 361, 

Judicial Oath or affirmation. Form of, 361. 

Of allegiance, Office, Secrecy, Forms of, xi. xvii. 

Obedience, Test of, in determining in consistency between two enactments, Value of, 

• 137, 138. 

Occupation, Removal of disabilities for carrying trade, business or profession, 318. 
Offences, See Indian States. 

Office, (Imposition) of disabilities for holding, under Crown Prohibition of, 313. 
Office of Profit, What is, operating as disqualification for membership, S. 69, 44, 92, 
93. 
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Orders in Council, Aden Colony Order. 1936. 

See Ai)hN. 

Government of Buima (Immigration) Order, 1937. 

See Burma Immigration. 

Government of Burma (Miscellaneous Financial Provisions) Order, 1937, 

^ See Burma Miscellaneous Financial Provisions. 

Government of India (Adaptation of Acts of Parliament) Order, 1937. 

See Adapta-iton of Acts of Parliament. 

Government of India (Adaptation of Indian Laws) Order, 1937. 

See Ada FIAT ION ofJndian Laws. 

Govemment of India (Audit and Accounts) Order, 1936. 

See Audit and Accounts. 

Government of India (Commencement and Transitory Provisions) Order, 1936. 

See Commencement and Transtiory Provisions. 

Government of India (Commencement and Transitory Provisions) (No. 2) Order 
1936. 

See Commencement and Transitory Pko\i.‘-ions. 

Government of India (Constitution of Onssa) Order, 1936. 

See CoNSTiTU'i ION of Orissa, 

Government of India (Constitution of Sind) Order, 1936. 

See Constitution ok Sind. 

Government of India (Defence Appointments; Order, 1936 
See Defence Appointments. 

Government of India (Distribution of Revenues) Order, 1936. 

See Distribution of Kevenufs 

Government of India (Excluded and Partially Excluded Areas) Order, 1936. 

See Excluded Areas. 

Government ot India (Family Pension Funds) Order, 1936. 

See Family Pension Funds. 

Government of India (Federal Court) Order, 1936. 

See Federal Court. 

Government of India (Federal Legislature Amendment) Order, 1936. 

See Federal Lfoislature Amendment. 

Government of India (Governors'Allowances and Privileges) Order. 1930. 

See Governors’ Allowances. 

Government of India (High Court Judges) Order, 1937. 

See High Court Judges. 

Government of India (India Office Pensions) Order, 1939. 

See India Office Pensions. 

Government of India (Provincial Elections) (Corrupt Practices and Election 
Petitions) Order, 1936. 

.SVe Provincial El FCTioNs, CoRRUFi Practices and Elections. 

Government of India (Provincial Legislative Assemblies) Order, 1936. 

See Provincial Legislative. Assf.miihes. 

Government of India (Provinria^-cgislative Councils) Order, 1936. 

See Provincial Legislative Councils. 

Government of India (Provincial Leaislatures) (Miscellaneous Provisions) Order, 
1936. 

See Provincial Legislatukfs. 

Government of India (Scheduled Castes) Order, 1936. 

See Scheduled Castes. 

India and Burma (Burma Monetary Arrangements) Order, 1937. 

Monetary Arrangements (Burm.a). 

India and Burma (Income-tax) Relief Order, 1936. 

See Income-tax Relief (India and Burma). 

India and Burma Trade (Regulation) Order, 1937. 

See Trade Kegulatio.v (India and Burma). 

India and Burma (Transitory Provision) Order, 1937. 

See Transitory Provinces (India and Burma). 

India, Burma and Aden (Transitory Provision) (Taxation) Order, 1936. 

S'ce Transitory Provinces Taxation (India, Burma and Aden). • 

Indian (Foreign Jurisdiction) Order in Council, 1937. 

See Foreign Juri.sdiction. 

Constitution of Orissa—, xx-xxix. 

Constitution of Sind, xxx-xxxv. 

Excluded and partially excluded areas, xviii, xix. 

Form of Signifying Crowns disallowance of Acts, 55, 

Procedure for amendment of Acts and S. 308, 321-324. 
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Orders in Council— {Contd.). 

Procedure for exercise of powers conferred by this Act on His ^fajesly. and 
allied provisions, S. 309, 324. 

Provincial Legislative Assemblies, Provisions re. xlii-clxxi. 

Restrictions on passing, S. 310 (2), 325. 

Scheduled Castes, xxxvi-xli. 

During recess, S. 88 , 105. 

Governor General’s, issued on Ministerial advice and oi, his ov.n responsibility 
and Acts enacted by him. Distinction between, 66 , 67. 

Promulgated by Governor-General, Limitations on. Ss. 42 ( 2 ), (J),43(3) D 64. 
65, 67. 

Promulgated by Governor-General on Ministerial advice, S 42, 64. 65. 
Promulgated by Governor-General under Ss. 42, 43, Safeguard re. 66 . 
Promulgated on Governor-t.eneral’s own responsibility, S. 43. 64, 65, 66 . 
Promulgation by Governor of, Ss 88 , 89, 104, 105, 106. 

Rationale and necessity for power to make, S 89. 106 
Orissa. See Proi-khty 

Adjustments between Central Provinces and, xxix. 

Apportionment of land, taxes etc.. Provisions re, xxvii, xxviii, 

Areas included in province of, S. 2 , xx. xxv. 

Boundaries of. Provisions re, S. 3 (2). (3), xx, xxi. 

Creation of new province of, and provision-, re, 69, 298, 299. 

Definition and date of separation of, Ss. 3 (D 4. xx, xxi, 
r.and boundary of, xxv, xxvi. 

Legislative Council, Provisions re, xxvi. 

Miscellaneous provisions re. High Court, Electoral rule'- etc , Ss. 19—27 wiii. 
xxiv. 

Separation of, from Bihar province, 298. 

Transitional period. Provisions, re (Kinance, legislation, etc.) .Ss. 5—18, xxi—xxiii. 


P 


Panth Piploda, Political Status .and History of, 113, 114. 

Paramountcy, See Feukral ExEcunvF. 
iNDi.iN States. 

Crown’s powers in relation to Indian States, 20. 

How to be dealt with in India, 296. 

Powers under Foreign Jurisdiction Act (Eng.) 1890, Exercise of, in non-federated 
states under category of, 303. 

Rights of Crown re Indian States, not to be interfered with by Indian Legisla¬ 
tures, 142. 

Whether dealt with in Act, 296. 

Pardon, Form of delegation of power of, to Colonial Governors, 305. 

Prerogative power of, 304, 305. 

Power of, Authorities entitled to exercise, and observations on, 304, 305, 306. 
Parliament, Legal capacity of, to pass legislation affecting centre and units of 
federation, 142. 

Power of, on breakdown of constitutional machinery under Act, 69. 

Power of, to alter constitutional dependent on consent of Federating States, 142. 
Power of, to legislate for British India not affected by Act, S. Ill 141, 142. 
Saving of legislative powers of, 142. ... 

To provide moneys for meeting expenses of India Office, and piovisions re, S. 280, 
291, 292. 

Partially Excluded Area, See Excluded Area. 

Provisions re, Ss. 91, 92, 79, xviii, xix. 

Schedule declaring what are, under S. 91 (1) xix. 


Passengers, See Railways, 

Patents and Designs Act (Indian), 1911, To have effect both in India and Burma 
for two years after separation, cclxxxix. 

Peace and Tranquillity, Governor General’s power to issue directions for preserva 
tion of, 163. 

Prevention of menace to, M, 29, 77, 78. 90 <79 

Special responsibilities of Governor General re, S, 12 (a), 28, 29 
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Penalty, .S^^Voik. 

Pensions, See Estate duty 

Expenses of. Adjustments in Indian revenues in respect of, S. 156,194. 

Liability of Federal revenues for, in respect of certain services before commence¬ 
ment of Part III of Act, S. 283, 294. 

Of Judges of Federal and High Courts and other officers, how far non-votabic, 
55, 56. 

Payable to civil servants retiring before commencement of Part III of Act, 
Provisions re, S. 260, 274. 

Provision as to payment of, to persons residing permanently out of British India, 
free from Indian taxation. S. 272,284. 

Pension Commutation Acts, 1887 to 1882, Reference to, S. 281, 293. 

Permanent Settlement, Bengal, Rights of zamindars of, under,Protection of, 317,318' 
Personal Property, Ruler’s, Liability to taxation of, 192. 

Police, Provision as to making of rules relating to police force. .S. 56, 81 

Provisions re, conditions of service of subordinate ranks of, S. 243, 258, 259. 
Qualities essential in, 81. 

Rules of Goveriior’s provinces. Provisions in Part III, re. Applicability of, to 
Chief Commissioners provinces. Extent of, S. 98, 117. 

Safeguards protecting, force against certain risks, 81, 82. 

Special provisions re, S. 243, 258, 259. 

Political Department, Arrangements between Crown Representative and Governors 
and provincial staff to assist in discharging functions of, S. 287, 297. 

Officers of. Exercising Crown’s functions in Indian States, Provisions re, S. 257, 
272. 

Poona Pact, Given effect to in, Sch. V, para. 7, 363. 

Posts and Telegraphs, Receipt of free .service, etc., as immunity to be considered in 
making remission of States contributions, 188. 

Post and Telegraph Services, Recruitment and conditions of service. Provisions re, 
Application of to, S. 242 (3),257, 258. 

Practice and Procedure, Practice, Meaning of, 241. 

Preamble, Absence of, to new, and retention of preamble of old, Governmen t of India 
Act, observations on, 9, 335, 336, 337. 

Pre-emption, Saving of Law of, from provisions prohibiting disabilities, 313, 314, 
Prerogative, See Chown. 

Crown’s Delegation of, to grant pardons and reprieves, 305. 

Crown's, if may be affected by iegistative powers of Indian Legislature.s, 122, 123. 
Ills Majesty’s, Reference to, 252. 

Right to issue instructions to Governor as to reservation of Bills inherent in 
Crown’s, 54. 

President,. Tee Council of St.atf. 

See Vote. 

Of Legislative Council of provincial legislature, S. 05 (S), 90. 

Previous Sanction, Requirements as to, for legislation. Effect of, if a mere matter of 
procedure only, S. 109, 141. 

Prices, Legislation fixing. Validity of. Observations on, 312. 

Prime Minister, See Minister. 

Privileges, See Federal Legislature. 

Right of freedom of speech, Extent of. 

Value of, and ininuinitics set off against share of taxes, assigned to Federated 
States, 189. 

Privy Council, Appeals to, from Federal Court’s decisions, conditions for, S. 208, 
234, 235. 

Appeals to, from India, Abolition of, conditions for, S. 207 (2), 232, 233. 

Appeals to, if will lie from }''edcral Courts advisory opinion, 255. 

Appeals to. Provisions re, S. 309, 324. 

Decision of, how far binding on Federal Court, 237, 238. 

Direct appeals to, from High Court Judgment, if permissible, 231. 

Law declared by. Binding nature of, S. 212,237. 

Practice of, in delivering judgments of Federal Court, not preferred to that of 
House of Lords, 241. 
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Privy Council—(Con/d.) 

Reference to, of difference of opinion between Governor-General and his Ministers, 
23. 


Proclamation, Constitutional monarchy. Failure of. Power to issue, it ca'esof, Ss. 
45,93, 67-69,112, 113. 

Proclamation of Emergency, Provisions re, Ss. 45, 102, 67—69, 130—132. 

Profession, See Occupation. 

Laws prescribing qualifications for, occupation or trade require previous sanction 
of Governor-General or Governor, S. 119, 151, 152. 

Property, Accruing to Crown by escheat, or lapse or as bom vacantia, Provisions re, 
vesting of, S. 174, 207. 

Commissioners of Works to manage Crown property according to Acts relating to 
such Commissioners, S. 172 (3), 203. 

Contents of buildings vested in the Crown, Sale of. Provisions re, ‘i. 172 (4), 203. 

Crown property. Scheme of distribution of, between Federation and Provinces, 
Precedent for, and principles of, 204. 

Deprivation of, of persons in British India, Provisions against, Scope of, S. 299, 
315, 316. 

Federal and other Courts, Jurisdiction of, to decide question, re crown property, 
205. 

I.egislation re property vested in Crown, Scope of, 205. 

Power to acquire and dispose of Crown, and to make contract. Authorities entitled 
to exercise, S. 175, 207, 208. 

Purposes for which, vests in the Crown, S. 173 (1), 205. 

Situate in Aden or Burma, Provisions re, S. 173 (5), 206. 

Vesting of. Applicability of provisions re, in S. 173 to Orissa and Sind, S. 173 
(6), 206. 

Vesting of, being lands and buildings, Provisions re, S. 172, 203-205. 

Vesting of, being not land and buildings. Provisions re, in Crown S. 173. 205, 206, 
207. 

Vesting of, in Crown, Manner of, due to Federation and Provinces being clothed 
each with separate juristic personality, 204. 

Vesting of, in His Majesty, and disposal of. Provisions re, Ss. 172, 173, 203, 204, 
205. 

Removal of disabilities for dealing with, and scope of provisions!, re, 313. 

Prorogation, Of chambers, whether will cause Bill pending in legislature, 49. 

Prosecution, See Legal Proceedings. 

Protection, Of public servants in respect of act done in good faith in discharge of 
their duty. Provisions re, Ss. 270,271, 280-284. 


Provident Funds, Power of Federal Railway, Authority 
railway employes, 218, 219. 

Provision as to certain India Office, (Elder Widow's 
Fund, etc.), S. 2M, 294, 295. 


to organise separate, foi 
Fund, Regiihtr Widows’ 


Province (s), See Sfxretary op State. 

Creation of new provinces, Machinary for, S. 190, 69. 
Executive authority of, exercised by Governor, 72. 
Executive authority of, under S. 49, subject to Federal c 


provincial legislatures. 


Executive power of, subjects amenable to, S. 49 (2), 72. 

Governor-General, action by, re affairs of, 62. 

His Majesty's power to create new provinces and alter boundaries of provinces 
etc.; S. 290,299. 300 . , ^ „ 

Provinces derive power directly from Sovereign. 72. 

Provincial Autonomy, Effect of, on powers of Secretary of State, 332. 

Foundation of, based on statutory allocation of exclusive jurisdictions, 124. 
Provincial Elections. Corrupt Practices and Election Petitions. 

Commission for decision of Election disputes. Appointment and Constitution nf. 

Commissioner’s report after hearing disputes and procedure thereafter, cevii, 
ccviii. ^ 

Commissioner’s report. Contents of, ccviii. 

Corrupt practices. Commissioners to record finding on, in their report, ccviii. 

Z—19 
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Provincial Elections etc—(CoHtd.) 

Corrupt practices, Provisions re elections tainted by, ccvii, ccviii. 

Corrupt practices. Schedule I showing lisl of, ccx, ccxi. 

Definitions and interpretations re, cciii, cciv. 

Disqualifications for being Elected, Removal of. Authority who may order, ccix, 
ccx. 

Disqualification for membership of Provincial Legislature as result of offences 
and practices committed in relation to elections, Scope of, ccviii, ccix. 
Disqualifications for membership of provincial legislatures, Sch. II, showing, ccxi, 
ccxii. 

Election agents and expenses, cciv, ccv. 

Election agents, Di.squalification for being, conditions for, ccix. 

Validity of election. Decision of doubts and disputes as, Procedure re, ccv, cevi, 
ccvii. 

Provincial Enactment, See Federal Legislature. 

Provincial Executive, See Province (s). 

Provincial Government, See Borrowing. 

See Taxation. 

Business of, to be conducted in Governor’s name, S. 59, 85. 

Power of, to effect alterations, etc., in constituencies, franchises and representa¬ 
tions, 321*324. 

Rules for conduct of business to provide for consultation with Finance Minister, 
85, 86. 

Rules for conduct of business of, to provide for transmission to Governor of in¬ 
formation re his special responsibilities, S. 59 (4), 86. 

Savings of taxes, duties, cesses etc., levied by, and local bodies, savings re, 

Trade or business carried on by Federated state Ruler or, if exempt from 
F'ederal taxation, 192. 

Use of agency of, in relation to central subjects, Extent of, 158. 

Provincial Law, See Legislative Lists. 

Discrimination against British subjects, companies, ships, trade etc., and, 144- 
Extent of, S, 99 (1), 117. 

Provincial Legislative Assemblies. 

Backward tribes, meaning of, xlix, Iv, Ixxviii, Ixxxiv, xc. 

Backward tribes. Schedule giving provincial lists of, clxix-clxxi. 

Gevernor Constituencies of provinces. Schedules giving lists of, ciii-clxviii. 

Dates for making nominations goor to fix, S 20, xlvi. 

Definition.s and interpretations, S. 2, xlii, xliii. 

Election, Qualifications for. Provisions as to, in, Ixxxviii-xciv. 

Assam, 

—, Bengal, Ix-Ixix. 

—, Bihar, Ixxvii-lxxxiii. 

—, Bombay, liv-lx. 

—, Central Provinces and Berar, Ixxxiii-lxxxviii. 

—, Madras, xlvii-liv. 

—, North West Frontier Province, to, xciv, xcv. 

—, Orissa, xcv-xeix. 

—, Punjab, Ixiii-lxxvii. 

—, Sind, xcix-ciii. 

—, Onited Provinces, Ixix-lxxiii. 

Electoral roll. Preparation of, S. 21, xlvi. 

Electoral roll, unsoundness of mind a disqualification for inclusion in, xliv. 
General provisions re election to, xlv-xlvii. 

Income-tax officers. Duty of, to give information re qualifications of electors, 
xlvii. 

Maratha, Meaning of, lx. 

Person elected to more than one seat, to resign all but one seat, xlvi. 

Residence, meaning of, liv, lx, Ixix, ixxiii, Ixix, Ixxiit, Ixxvii, Ixxxiii, Ixxxviii, 
xcv, xeix, ciii. 

Returning officer in all constituencies and elections to be Crown's servant, xlvi. 
Scheduled castes. Election of Provisions re, xlv, xlvi. xlviii, Ixix, Ixxviii, xevi. 
Special constituencies. Electoral roll for. Preparation of, Ss. 3,13, xliii, xlv. 
Territorial constituency. Governor's power to vary names of, S. 24, xlvii. 

Voters to have as many votes as there are seats, S. 15, xlv. 
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Provincial Legislative Councils, Candidates, Qualifications of, clxxv. 

Definitions and interpretations, clxxii, clxxiii- 

Constituencies, Schedule giving particulars re, Assam, cxcviii, cxcix. 
Constituencies etc., Bengal, cxciv, cxcv. 

Constituencies etc., Bombay, cxciii. cxciv. 

Constituencies etc., Bihar, cxcviii, cxcix. 

Constituencies, etc. Madras, cxcli. cxciii. 

Constituencies etc. United Provinces, cxcv, cxcviii. 

Election to. Provisions re, qualifications etc., for Assam, cxc, exxii. 

Election to, etc., Bengal, clxxxii-clxxxvi. 

Bihar, clxxxviii-cxc. 

Election to, etc., Bombay, clxxix-clxxxii. 

Election to etc,, Madras, clxxvl-clxxix. 

United Provinces, clxxxvi-clxxxviii. 

General provisions, re elections to, clxxvi. 

Territorial constituencies. Delimitation of, clxxiii-clxxv. 

Provincial Legislative List, List II in 7ih Schedule, 123. 

Provincial Legislature (s), SVe Advoc.\tf Genfral. 

See Legislative 1’owers 
See Ministers. 

Advocate General’s right to take part in proceedings of, S. 64, 90. 

Amendment of provisions of Provincial Elections Order re costs, ccxxxii. 
Chambers of, composition of, (Sch. V.), 88 
Composition of, (S. 61), .Sch. V, 362-367. 

Composition of Chambers of, S. 61, 88. 

Constitution of, S. 60, 86. 

Courts not to inquire into proceedings of, S. 87, 104. 

Court, status of, not conferred on Chambers or officers of, S. 71 (i), 94. 
Disciplinary or punitive powers of chambers or officers or committees of. S. 7l 
(3), 94. 

Disqualification for membership of, S. 69, 92, 93. 

Election, Disqualification for, as being holder of office of profit under Crown, Pro¬ 
visions re, ccxxxi. 

General qualifications for membership of, Sch. V, 352. 

General seats in, Provisions re, 363, 364. 

Governor's discretion to require Chambers of, to consider special matters, S. 63, 
89, 90. 

Governor's function re Bills not presented for his assent, S. 74 (2), 95. 

Governor's power to dissolve, conditions for exercise of, 89. 

House of. Equal powers whether possessed by both, 50. 

Introduction of Bills, etc , in, S. 73, 95, 

Joint sittings of both Houses of, when possible, 52. 

Joint sittings of Chambers of. Procedure re, Ss. 38 (2) (4), 84 (2) (4), 102, 

Joint sitting of chambers of, required to meet by Governor, S, 74 (2>, 95. 
Legislative Assembly and Legislative Council, Observations on, 87. 

Legislative Councils, constitution of, and Governor's power of nomination to, 87, 

88 . 

Legislative Councils, Qualifications for membership of, 88. 

Machinery enabling, to supersede Federal law on matter within concurrent legis¬ 
lative list, 136, 137. 

Machinery for elections to, matters prescribed re, S. 291, 300. 

Matters for which laws may be made by, S. 100, 123, 

Matters for which, cannot legislate, S, 110, 141, 142. 

Members of. Oath of, S. 67, 91. 

Members of. Privileges, etc. of, S. 71, 94. 

Members of, vacation of seats of, when caused, S. 68, 92. 

Membership of both Chambers of. Prohibition of, S. 68, 92. 

Ministers, Right of, to take part in proceedings of, S. 64, 90. 

Not empowered, to levy tax enumerated in Federal list, 180. 

Oath of members of. Ss. 67, 47, 24, 42, 70, 71, 91. 

Official, Appointment of, by Governor to participate without voting in proceedings 
of, S. 57 (2), 82. 

Rules of procedure for conduct of business, Power of chambers of, to make, 
S. 84,102. 

Persons who may speak but note vote in, Ss. 21, 57 (2), 64, 90. 

Power of Chambers of, to act notwithstanding vacancies and quorum, S. 66, 91. 
Power of, to exclude persons infringing rules or standing orders of, S. 71 (4), 94^ 
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Provincial Legislature (s)—(Con/rf.) 

Power of, to make law, for the province, S. 99 (1), 117, 

Prohibition of discussion. Rules for, on certain subjects, S. 84 (1) (c) (d), 102. 
Prorogation and dissolution of, (S. 62), 89. 

Punishment for refusal to give evidence or produce document before Committee 
of Chamber of, S. 7l (4), 94. 

Quorum for conduct of business of chambers of, S. 66, 91. 

Quorum for Upper House in the provinces, 91. 

Quorum, Suspension of Chamber or meeting of, for want of, S. 66 (3), 91. 
Restriction of powers of, to introduce Bills, 139, 141. 

Restrictions on discussion of certain subjects in, S. 86, 103. 

Right of Governor to address, and send messages to Chambers, S. 63, 89, 

Rules re matters not provided for in Sch. V to be made by Governor, 365. 

Salaries and allowances of members of, S. 72, 94. 

Second Chamber, Necessity for, 87, 88. 

Sessions of, prorogation and dissolution of, S. 62, 89. 

.Speaker and Deputy speaker, Oflicers of Chambers, S. 65, 90. 

Term of Legislative Assembly and Legislative Council, S. 61, 88. 

To regulate trade and commerce between provinces, Observation on, 307, 310— 
313. 

Provincial Public Service Commission, Vee Public Servick Commission. 

Consultation with, in appointment of members of Subordinate Civil Judicial 
Service, 271. 

Public Moneys, Custody of. Exception to rules for, in the case of Post offices, 190, 
Custody of. Provisions for, and rules for securing, S. 151, 190. 

Object of provisions re Custody of, 190. 

Public Property, Exemption from taxation of, Extent of, S. 1S4, 190. 

Public Purpose, Declaration by legislature of what is, observations on, 316. 

Public Servants, See Crown Servants. 

Set Protection. 

Corporation servant and, Distinction between, re liability for civil wrongs, 283, 
284. 

Indemnity for past acts done by, in execution of his duty as such, S. 270, 280, 281. 
Legitimate interests of, Safeguarding of, Provisions re Ss. 12 (d), 52 (c), 28, 31, 
77, 78, XV. 

Public Services, Special responsibilities of Governor-General re S. 12 (1) (d), 28, 31. 
Public Service Commission, Advisory body only, 279. 

Composition and staff of, S. 2 <j5, 277, 278. 

Constitution of, for Federation and Province jointly or severally, S. 264, 276. 
Expenses of, including .salaries etc., to be charge on Federal or Provincial re¬ 
venues, S. 268, 279. 

Federal and provincial, Cases in which certain .Authorities should consult, 257, 
258. 

Functions of, S. 266, 278. 

Indian Legislature’s power to extend functions of, S. 267, 279. 

Of Federation may serve also needs of one or all provinces, 276. 

Reasons for constitution of, 277. 


Q 

Question of law, Substantial question of law, Meaning of in S. 205, 231. 
Quorum, See Federal Legislature. 


R 


Railways, See Federal Railway Authority. 

Auxiliary services in regard to. Provisions re, 215. 
Capital expenditure on, treated as debt, 219, 220. 
Construction and reconstruction of. Rules to be made 
S. 195. 222, 223. 

Contribution by, to general finances. Importance of, 219. 
Control of Administration of, not reserved subject, 215. 

, finition of. S. 311 (2), 215, 326, 327. 


by Governor-General re, 
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Railways— (Contd.) 

Exe^tive authority of, distributed between Federal Kailway Authority and 
Governor-General, 215. 

Executive authority re, to be exercised by Federal Kailway Autl ‘■)rit>, S. 181, 214. 
Federal Government’s functions, and Inspector of Railways, 216. 

Fede^ra^ Government, the safety controlling authority in respect of, S. 181 (3) 

Federa^ Railway Aulhority to exercise Execut've authority in respect of, S. 181, 

Official directors etc., Indian Railway Companies, Appointment of, S. 199 225. 
Passengers, Duty of, to safely carry, 215. 

Provisions of Act re. Date of coming into effect of, 215. 

Public utility concern. As a, 217. 

Kates and fares chargeable on. Legislation re, how to be introduced, S. 192. 221. 
Rights of, re arbitration and contracts, S. 197, 224, 225. 

Road Services, Power of, to run, S. 181 (3), 214, 215. 

Through traffic at tlirough rates and mutual traffic facilities, to be afforded by 
Federated States and Federal Railway Authority, 221, 222. 

Undue preference, unfair or uneconomic competition. Provisions against, S. 193 
(I), 221, 222. 

Railways Act (Indian), 1890, Federal Government’s functions as to railways speci¬ 
fied in Ch. II, 216. 

Railway Administration, To be on business principles with due regard to interests 
of, agriculture, trade etc., 217. 

Railway Commissioners, See FEiiERAr, Raii.vway Authoriiy. 

Railway Companies, See Railways. 

Railway Depreciation Fund, Reference to, 220. 

Railway Funds, Provisions re, Ss. 188, 189, 220, 221. 

Railway Rates Advisory Committee, Existing in India at present, Powers of, 221. 

Railway Rates Committee, Appointment and functions of, S. 191, 221. 

Disputes to be decided by, S. 191, 221. 

Railway Services, See Federal Government. 


Railway Services, Persons holding posts in. Tenure of office and pay etc. of, .S 258 
272, 273. 

Persons in, of Federation, Rights of, re conditions of Service etc., S. 250 (4) 
Provisions re, 268. ’ 

Recruitment and conditions of Scr\ ice. Provisions rc civil services, Appplication 
of, to, S. 242 (1), 257, 258. 


Railway Tribunal, .Vce Federal Court. 

Appeal from decisions of. Federal Court to hear, .S. 196 (4), 224. 

Appeal to. Right of, by Federated State against directions of Federal Railwav 
Authority, S. 194, 222. 

Authority of, to hear and decide complaints about traffic facilities and unfair dis¬ 
crimination, S. 193 (2), 222. 

Establishment and constitution etc, of. Provisions, re, S. 196, 222, 223, 224. 
Federated States may complain to. Matters about which, S. l94, 222. 

Jurisdiction and powers of, S. 196 (3), 224. 

Matters to be heard and decided by, Ss. 193, 194, 195, 221—223. 

Proposals for construction and reconstruction of railways etc , objections to be 
referred to, S. 195 (1), 222, 223. 

To hear complaints re facilities and unfair discrimination by railwavs, S. 193 (2). 

222 . 


Rates, See Railways. 

Rates Advisory Committee, Complaints to be heard by, 222. 

Receipts and Expenditure, See Annual Financial Statement. 

Reciprocity, Discriminatory taxation against Indian Nationals or Companies, Ab¬ 
sence of provisions prohibiting, 147. 
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Reciprocity— (Cofild .) 

Power to secure reciprocal treatment for Biitish subjects and Companies by con¬ 
vention, S. 118, 150, 151. 

Provisions! against dSscrimination re ships and aircraft registered in British 
India, 149. 

Provisions in cases of subsidies for encouragement of trade and industry, Scope of, 

149, 150. 

Trade of India, Effect on, 146. 

Regular Widoivs’ Fund, See Providlnt Fund. 

Remission, of punishment. Crown’s right to grant, 304. 

Repeal, By implication, of earlier by later etiacttnent<, when eftccted, 137. 

Enactments repealed, Sch. X, 431, 432. 
of certain enactments^ S. 321, 335, 336. 
of .Statute, Effect of, on bye Jaws made under it, 300, 301. 

Reprieve, Crown's right to grant, 304. 

Reservation of Bills, Se^ Bin.'.. 

Clas.ses of Bills to be reserved for Crown consent, x 

Govcrnor-Gener.ar power to make, dealt with in Tnstiuinent of Instructions!, 54. 
Gtnernor-Gcncral and Governor, Powers of, re, 96, 97 

Instrument of Instruction's, re, Governor or Governor-General as Imperial Officer 
under, 54. 

Legislation, Type of. nquiring rt.stivation not specified in Act, 54. 

Provision"! of former .uid picsent Act re. Comparison between, 96. 

Reserve Bank of India, Creation of. Object of. 191. 

Governor-General to exercise his functions to, in liis discretion and iiidiviidual 
judgment, S. 152, 190, 191. 

Moneys of Federal Kailway Authorilv to be ciitnivtcd to and managed by, Sch. 
VIIL 419. 

Prcivious sanction of Govcrnor-Gciural to legislation with respect to, currency and 
coinage, necessity of, S. 153, 191. 

Reserve Bank of India Act, 1934, Not part of law of Burma, ccjxviii. 

To have effect in British India, cclxix- 

Reserved Department, (io\cnior-(;encr.irs right to have eounsclloi to p.irticipatc in 
legislative discus.sions re , 82. 

Reserved Posts, Persons hoblhig. Right of, to appeal against adverse orders and to 
compensation, S. 250, 267. 

Kiilcs and provisnons regarding civil jiosts under ihc Crown, S. 24(i, 262, 263. 

Reserved Subject(s), Defence a primary, 27, 252. 

Discussion of, Kc>tnctions on, as compared with tiaiisferied siibjeet, 62. 
Govvriior-Cieiicrars power of IcguJation with regard t<», Ss. 4.1, 44, 67. 
Govcriior-Gciierali’s power to require Governors to discharge fiuictions as hiS 
agentsi, S. 123, 157, 158. 

Irrigation and forestry if included in, 262. 

Railway Administration, Control of, not a, 215. 

Respite, Crown’s right to grant, 304. 

Revenue Matters, See Revenues. 

Revenues, See Dtstribution ok Revenues. 

See Ffj)era!l Revenues. 

Aid from Federal, to certain provinces, 179. 

Burden imposed on Indian, to be only for purposes of India, S. 150, 189. 

Courts of Appeal in revenue matters. Constitution, etc., of, S. 29(y, 306. 
Distribution of, between Federation and Federal Units, .S. 136, 170. 

Dutie.s and taxes forming sources of provincial rovenue, Object of putting, in 
Federal list, 173 

Duties and taxesi forming sources of provincial, to be levied' and collected by 
federation, S. 137, 173. 

Federal, to be charged with expenses of Federal Court, 242. 

High Courts’ jurisdSctioii in revenue matters. Provisions re., S. 226, 249. 
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Revenues— (ContJ.) 

Monc;y si cliargcabic on Federal, 266, 267. 

Tables showing sources, collectitMi and alloralion of Federal and I’rovincial, 

171, 172. 

Revision, High Courts’ rcvisional powers how far affecte<l by, S. 224 (2), 247, 248. 
Road Development Fund, Vesting and custody of, 206, 207, eclxxxviii. 

Road Services, Power of Railways to run, 215. 

Royal Proclamation, What is, 13. 

Ruler, See Indian States. 

Business or trade carried on by Fwlcr.d Slate, in British Trdia, it (.v.nipl from 
federal taxation, 192. 

Rules, In force previous to this Ait re. civil 4'i-vu!'-. or jxibls, to h.ive force i ven 
after its coming into force, S. 276, 287, 288. 

Rules of Council, See Practick vnd I’kix'hh ki;. 

Rural areas. See Fxonomic Divn opmkm'. 

S 

Safety Controlling Authority, .See K\ii.\v \v^. 

Salaries, iVc Ministers. 

Salaries and Allowancesi, ,S«v Ffherai, T.ei.im murk. 

See Provinciai, Leciseai-ure. 

Salt, See Duties. 

Salt Immunity, Element to be considered in making remission of States contribu¬ 
tion, 187, 188. 

Savings, Matters saved from operation of Govcrnmeiil of India Act, 1935, S. 110, 

141, 142. 

Scheduled Castes, Castes, races, tribes, etc., deemed to be, for purposes of Sche¬ 
dules 1, 5 and 6 of (loverninent of India Act, 1935, xxxvii*xli. 

Election of representative of. Provision for, Seh. I and V, 340, 363. 
Observations on, 109, 110 

Persons not to be. deemed to Ijkj members of, S. 3, xxxvi. 

Scheduled Districts Act, 1874, Repeal of, hv virtue of, Ss. 91, 92, riovernmcnt of 
India Act, 1935, 112. 

Sea Customs, See Maritime States. 

Sea Customs Act (Indian), 1878, References to, cccxiil, cccxiv, cccxv, cccxvii. 
Secession, From Federation, Legal provi.sion for, 360. 

Secretarial Staff, Governor-General’s and Govsaiior’s y\ppoinlment, etc., of, S. .305, 
320. 

Secretary of State, See Hioh Officials. 

See India Office. 

See Provincial Autonomy. 

Advisers to, on Indian matters, Qualifications, appoiiilnunt, luiiirc; etc., of, 
S. 278, 288, 289. 

And sterling loans. Provisions rc., 332, 333. 

Appointments for persons recruited by. Machinery to ensure, 263. 

Borrowing in sterlilng by, during transition. Power of, S. 161, 197. 

Conditions of service, pensions, etc., of persons recruiled by. S'. 247, 263, 264, 
265. 

Control of, in /elation to Governor-General and Governor, S. 314, 332. 

Diftka-ent from Secretary of State for India in Council, 264. 

Directions by, to Governor-General, Scope of. S'. 14 12); 34. 

Existing accounts of Secretary of State in Counril with Bank of England, Trans¬ 
fer of, to, S. 279, 291. 
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Secretary of State— {Conid.) 

Federation ajul provinces Duty of, to supply funds to, for making payments, 
S. 157, 195. 

l''ederation and provinces to supply money for meeting of (Obligations of, 212. 
(iovernor-General subject to control of, in exercising individual discretion, S. 14, 

34. 

If bound to consult his adviseis, 289, 291. 

I’ersonal liability! of, Governor-General, Governor and in respect of certain, obli¬ 
gations, Exclusion of, S. 175 (4), 208. 

Position of, Goveirnor-General and, in respect of the Indian Civil, Medical and 
Police services, 259-261. 

Powers conferred' on, by Act to be exerefsed with concurrence of his advisers, 

S. 261, 274, 275. 

Procedure for consulting advisers, S. 278 ( 7), 289, 291. 

Protection of, from legal proceedings and processes. Extent of, S. 306 (1), 320, 
321. 

Recruitment to certain services by. Provisions re., S. 2+4, 259-262. 

Services recruited by. Provisions re., S. 244, 259-261. 

Superintendence of, over Governor-General acting in his discretion or on his 
individual judgment, S. 14, 34. 

Transfer of exsting personnel of Secretary of State in Council to department of, 
and provisions re., S. 281, 292, 293. 

Secretary of State in Council, History and po«.itioii of, before coming into force 
of this Act, 289, 290. 

Sentences, of persons convicted in province® and by Courts-martial, Power to inter¬ 
fere with, 304, 305. 

Separate Electorates, Given effect to, Sch. V, para, 4, 362, 

Severability, See Maxims, 

Of legislation found to be ultra vir^s, Test of, 129. 

Ships, Discrimination against, registered in United Kingtlim, Prohibition of, S. 11.5. 
149. 

Seizure of, carrying dutiable goods, Legislative power.s,include, 119. 

Sheriff of Calcutta, Appointment, tenure, etc., of, S. 303, 319. 

Short Title, of Act, S. 1, 9. 

Sind, See Property. 

Apportionment, Provisions re., S. 20 and 2nd .Schedule, xxxiii, xxxiv, xxxv. 
Creation of new province of, I'rovisions re.. S'. 289, 298, 299. 

Definition and date of separation of, Ss. 3, 4, xxx. 

Legislative Council, Provisions re., xxxiii, xxxiv. 

Miscellaneous provisions re. elsjctoral rolls, etc., xxxii, xxxiii. 

Province of, created by this AcT, 69. 

Separation of, from Bombay presidcny, 298. 

Transitional period, Provisdons rie. (finance, legislation, etc.). Ss. 5-18, xxxi, 
xxxii. 

Social Control, See Good.s. 

Social Services, Provinces committed to development of, left w'ithout resources, 178, 
Speaker, See Federal Assembly. 

See Vote, 

Of Provincial Legislature, Provisions re., S. 65, 90. 
of Provincial Legislature, Provirions rc., S. 65, 90. 

Special case, Appeal from High Courts of Federated States to Federal Court to be 
in form of, S. 207 (2), 233, 234. 

Special Interests, Representation of, 339. 

Specialisits, Foreign, Eligibility of, to hold civil office under Crown, 275, 276. 
Special Responsibilities, See Governor. 

See Instkument ok Instructions. 

Categories of, and provisions re., S. 12, 28-32. 
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Special Responsibilities— (Contd.) 

Governor-General's and Governor's, re discriminatory legislation, Ss. 12 (1) (e). 

52 (1) (d), 28, 31, 77. 79, XV. v y w. 

Governor's, Financial credit and stability of Province not included in, 78. 

Of Governor-General or General, to secure certain rights, Kefctencc to, S. 277 (3), 

Re-minorities, saving of, S. 298 (3), 313. 

Stamp Duty, See Duties. 


State Contributions, See Inmunitv. 

Remission of, conditions for and period of. 181,183, 184, 18>5. 

Remission of, on accepting Instrument of Accession of Stale, S. 147, 181-185. 
Remission of. Points to be taken into consideration in, deciding upon, 183-186. 
Statute of Westminster, S. 4, Reference to, 142. 

Statutes, Found to be ultra vires if validated by acquiescence for any length of time. 


Statutes, Interpretation of. Construction put by legislature, how far hinds Com ts, 
329. 

Principles re, 328. 

Progressive interpretation of, Doctrine or, 329. 

Stay of Execution, By Federal Court, S. 209 (3), 235. 

Steel Protection Act, 1924, S. 5, Reference to, 150. 

Sterling Loans, Governor-General in Council, Power of, to contract, S. 315, 332, 333. 

Sterling Securities, Taxation of Indian Government, Restriction on powers of, S. 178 
(3). 212. 

Stock, Issued by Federation, Provisions re, 199. 

Story, The Constitution of United States, Reference to, 308. 

Subordinate Civil Judicial Service, Qualifications for recruitment and appointment 
to, and promotions, etc., of members of. Provisions re, S. 255, 271. 

Subordinate Judge, Authority to make appointments of persons, as, 271. 

Subsidies, See British Companies. 

Subvention, To deficit provinces. Power to make, S. 142, 179. 

Suit(s), See Legal Proceedings. 

Between Federation and provinces *«/er se. Import of, 209. 

By or against, federation and provinces, and unity of Crown, 208. 

By or against Federation of India, Provincial Government or Federal Railway 
Authority, Provisions re. S. 176, 208 210. 

By or against Government, Form of, and provisions re, 210. 

Institution of, against Crown Procedure for, 210. 

Legal proceedings against Secretary of State for India in Council, Enforceability 
of, against Secretary of State, Federation or province, provisions re, S. 179, 
212,213. . . 

Legal proceedings, Authorities against whom, to be instituted m respect of 
contracts, debts, damages, etc., S. 179, 212. 

Re affairs of Federation of province whether may be brought in United Kingdom, 
S. 179 (3), 210, 213. 

Superannuation Acts, 1834-1935, References to, 292, 293, ccxxii, ccxxiii, ccxxiv. 

Superior Courts, Privy Council and Federal Court as, 237. 

Superior Services, Provisions as to pay, pension, etc, of persons appointed to, before 
or in 1924, S. 259, 273, 274. 

Suzerainty, See Crown. 


T 

Tariff Act (Indian) 1934, Referen :cs to, cccxv, cccxvii. 
Taxation, See British .Subjects. 

See Business. 

Z-20 
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Taxation— (Contd.) 

See Government Securities. 

See Immunity of Insthumentaeities 
See Legislative Powers. 

See Trade. 

/)eduction not permissible in respect of, payments towards sterling securities, 
S. 178 (3), 211, 212. 

Discriminatory, of British Subjects in United Kingdom, S. 108 (1) (/), 140, 141, 
Exemption from federal, of Provincial Government and Ruler of Federated 
State, Extent of, S. 155, 191-194. 

Exemption from, of public property. Extent of, S. 154, 191. 

Federal, Exemption from, of units of federation and of certain items, 192. 

Federal sources of, include income-tax and customs, 174. 

Federal units inter se, not mutually exempt from, 192. 

Implied prohibition against, of Government agencies or instrumentalities, 193. 
Municipal rate, if a fax, 192, 193. 

Mutual exemption from, of Federal Government and its units, 192. 

Provisions exempting from. Scope of, 193. 

Taxes, See Duties. 

See Income-tax. 

See Revenues. 

See Taxation 

Arrears of outstanding, Recovery of. Authorities entitled to, S. 173 (4>, 206. 

Tax on income. See Income-tax. 

Temporary Acts, Prosecution for offences against, Time for, 132. 

Territorial Waters Act, 1878. Territorial Waters, Description of, in, 119. 

Todd Alpheus, View of, on relationship between Governors and Minister, 76. 

Trade, See Profession. 

Business or, carried on by Provincial Government or Ruler of Federated State in 
British India, if exempt from Federal taxation, 192. 

Government or State, Liability to taxation of. 192. 

Power of, Governments to engage in, 194. 

Trade Regulation (India and Burma). 

Coasting ship, Definition of, cccxv, cccxvii. 

Duty, meaning of, ceexii. 

Goods, Import and export of, into and from India and vice versa, Duties on and 
Provisions as to India and Burma, cccxiii-cccxviii. 

Goods, Place of manufacture of, Test for, ceexii. 

Home trade ships, Delinition of, cccxv, cccxxvil. 

Import duty, meaning of, ceexii. 

Order in, Council re, when to come into force, cccxiii. 

Prohibitions and restriction which arc permissible, cccxviii. 

Reference to period of operation of, 197. 

Sccretaiy of State to decide dispute between Goveinor-General and Burma 
Governor as to interpretation of Order re, cccxiii. 

Separation, meaning of, ceexii. 

Traffic Facilities, See Facilities. 

See Federal Railway Authority. 

Transfer of Cases, Application to High Court for transfer of certain cases,Advocate- 
General to make, S. 225 (2), 248. 

High Courts' powers of, and S. 24, Civil Procedure Code S. 526, Criminal Proce¬ 
dure Code, Scope of, 248-249. 

High Court's powers of. Reasons for omission of provisions re, 247. 

High Court's powers to transfer cases, involving validity of Federal or Provincial 
Act. S. 225, 248. 

Transferred Subject(s), See Reserved Subject. 

Finance a, as per Federal List item, 6, 197. 

Governor-General’s power to entrust performance of functions re to Provinces 
Federated States, Provisions re, S. 124, 158, 159. 

Provincial ministers. Utilisation of. as agencies for administration of Federal law 
of, 159. 

Transitional period. Provisions as to removal of difficulties attendent on transition 
to new Act, S. 310, 824, 325. 
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Transitory Provisions (India and Burma). 

India and Burma, Provisions applicable both to, cclxxxix, 

■ India, Provisions applicable only to, cclxxxviii. 

Reference to certain funds by, 206. 

Relating to period between establishment of provincial autonomy .ind federation, 
329-334. 

Transition from provisions of Government of India Act to those of Government 
of Burma Act.l^rovisions to facilitate and to ensure finance I'nring, cclxxxvii- 
cclxxxix. 

Transitory Provisions Taxation (India, Burma and Aden), Definitions, cccxxi 
Separation of Burma and Aden from India, Effect of cccxxi, cccxxii. 

Treasury, Relation between Secretary of State and, re organisation of India Oifice, 
S. 280, 291, 292. 

Treaty, See Indian Statks. 

Implementing of, Legislation for, in Federal Constitutions, Procedure for, 135. 

• In British Jurisprudence and American Constitution, Nature of, 135. 

Tribal Affairs, See Rk^I'Rvkd Sdhjfctn. 

Tribal Areas. See Govehnor-IjEnekai.. 

Expenditure re, chargeable on revenue of Federation, S, 33 (3) fe), 55. 

Meaning of, S. 311 (1), 28. 

Native of. Eligibility of, to hold civil otbee under Crown, 275, 276. 

Prohibition of discussion re in provincial legislature, Ss. 38 (1) (<i) i.ii),84(l) 
(d) (ii), 60, 102. 

Tributes.^Abolition of, by Indian States, dependent on their joining the I'edeiation, 

Analogy between provincial share of, income-tax, and, 175, 176. 

Trustee Act (English) 1925, S. 1, Reference to. 199, 332. 

Trustee Securities, Connotation of, 199. 

Trusts (Scotland) Act, 1921, S. 10, Reference to, 33?. 

.S. Il, Colonial stock, meaning of, in, 199, 

U 


Ultra vires, .S'etf SrATUiEs. 

Rule as to, in connection with legislation passed by legislatures in excess of their 
powers, 127, 

Undue Preference, Sec Kailw'ayn. 

Unfair Competition, See Railw'ay-', 

Unfair Discrimination, Acts of, by railways, Provisions against, S. 193 (1), 221, 222 
By railways, Items of, 222, 

Unitary constitution, Distriution of legislative powers in, 123, 124. 

United Kingdom, Exchequer of, not to be made liable for debts, damage etc., in con¬ 
nection with suits against Secretary of Stale, S. 179 (4), 213 
Suit against Secretary of Stale in. Provisions re, S. 179 (3), 212, 213, 

Unsoundness of Mind, As disqualification for membership of legislatures, Ss. 26, 69, 
43, 92. 


V 


Vacancy, See Federal Legislature. 

Vacation of seats, See Federal Legislature. 

Vested Interests, In the professions, Protection of, Provisions re, S. 119 (2), 151-152 
Viceroy, As Crown representative different from Governor-General, 296. 

Use of terms, 12. 

^°*Advo^cat^-Generaf s^ right to, in Legislative chambers, Ss. 21, 64, 39, 40, 90. 
Counsellor's right to, in legislative chamber, S. 21, 39, 40, 

High Court's administrative expenses charged on provincial revenues, not subject 
to, 250. 
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Vote— 

Majority of votes. Derision by, in legislative chambers. Saving in respect of, 91. 
Ministers' right to, in legislative chambers, S. 21, 39, 40. 

Ministers’ right to, in Provincial Legislature, S. 64, 90. 

Penalty for sitting and voting when not qualified or when disqualified, Ss. 27, 70, 
46, 93. 

Persons not permitted to, in Federal Legislature, 63. 

President of Provincial Legislature, Right of, to, S. 66,91. 

President or speaker has no right to, but has only a ca.sting, S. 23 (1), 41. 

Questions in chambers to be determined by majority of votes, Ss. 23 (1), 66, 41, 91. 
Removal of President, Deputy President, Speaker or Deputy Speaker, Absolute 
majority of votes necessary for, Ss. 22 (2), 23 (1), 41. 

Right to, at elections to seats in Council of State, Sch. I, paras. 6-11, 339, 340. 

W 

Waste Land, Crown’s absolute properly, 10. 

Watan, See Grants. 

Water Supplies, Complaints as to interference with, by one province or federated 
state to the detriment of another, and decision thereon. Ss. 130, 131, 132,166, 
167,168. 

Courts, Jurisdiction of, Extent of, over, 168, 169. 

Federated State, Ruler of. Right of, to exclude applicability of provisions, re, 
S. 134,169. 

Justiciable rights re, What are, 167. 

Two sources of, and principles of regulating, 166, 167. 

Women. Election of, to Council of State and Federal Assembly, Provision for, Sch, I, 
paras, 9, 21, Sch, V, para 12, 340, 343. 364. 

Eligibility of, to appointment to civil services or posts, S. 275, 287. 

Right of, to practise main professions, 287. 

Words and Phrases. 

‘Agricultural Income’, 175. 

‘All India Services’, S. 277. 288. 

‘Anglo-Indian’, 34*, 365. 

‘Appointed Day’, xxi, xxx. 

‘Backward tribes’, xlix, Iv, Ixxviii, Ixxxiv, xc. 

‘British Court in foreign territory’, of, S. 294 (6), 303. 

British Subject, S. 38 (1) (c), 61. 

‘Burma Co operative Bank', cclxviii. 

‘Burma Scheduled Bank’, cclxvii. 

‘Cash Contributions’, S. 147, 182, 184. 

‘Ceded Territory’, 182, 184, 185. 

‘Central Service’, S. 277, 288. 

Colonial Stock, 199. 

‘Commerce’, 309. 

‘Corporation tax, 175. 

‘Diploma’, S. 120,153. 

District Judge, Ss. 254 and 255, 270. 

‘Duly’, ceexii. 

‘Flections’, ccx. 

‘Elector’, cevi. 

‘Europeans’ 101, 344, 365. 
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